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SUPREME   COUET 

OV  TUB 

STATE  OP  ITEW-YOEK. 


Gaknrick  v9.  Myers. 


A  aale  of  property  Uixm  ezecation,  made  after  tnnuei,  is  TQid,  and  Ihe  pro- 
ceodinga  of  the  aherifTare  thereby  rendered  void  ab  inido. 

Where  a  party,  whose  property  was  levied  on  by  ezecntioB,  objected  to  the 
aale,  on  the  grfond  that  the  property  was  exDempi  from  execution,  bnt  he 
afterwards  tmned  oni  the  property  to  the  sheriff,  to  be  sold  at  a  fdtnreday; 
Mdd  that  this  was  n<^iing  mcwe  thanaclaim  of  exemptlDO,  in  otder  to ^in 
time;  that  the  sheriff,  in  subsequently  selling  the  pn^»erty,  acted  under  a 
daim  of  authocity  given  by  law,  and  not  under  an  authority  given  by  the 
party;  and  that  an  abuse  of  his  authority,  by  the  sheriff,  made  him  a  tres- 


This  ms  an  appeal  from  a  judgment  rendered  on  tbe  feport 
of  a  referee,  in  favor  of  tbe  plaintiff,  finr  $68,8& 

R.  A.  Paannenter^  for  die  plaintiff. 

J.  ti.  Taiylor^  for  tine  defendant. 
Vol.  XIV.  2 
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^  Carnri^  v.  Myers. 

— '  .     ■ 

By  the  Court,  Parker,  7*  This  action  was  brought  to  re- 
covef  the  value  of  a  pair  of  horses,  sold  by  the  defeAdant,  a 
deputy  sheriff,  to  satisfy  executions  in  his  hands.  It  appears 
there  were  three  executions  in  the  hands  of  the  defendant.  The 
first  was  against  Gamrick  (the  plaintiff)  and  Austin  and  Bam- 
hart,  and  was  delivered  to  the  sheriff  on  the  26th  day  of  Octo- 
ber, 1848.  Hhe  second  was  against  Winsor,  Camrick  and  Austin, 
and  was  delivered  on  the  12th  day  of  September,  1848.  The 
third  was  against  Camrick,  and  Austin  and  Ghreenman,  and 
was  delivered  on  the  28th  of  December,  1848.  The  property 
in  question  did  not  belong  to  the  plaintiff  until  January,  1849, 
and  was  levied  on  under  the  last  execution,  as  appears  by  an 
indorsement  of  the  defendant,  on  the  12th  day  of  February, 

1849.  The  time  for  levying  under  the  first  two  executions  had 
expired  before  the  plaintiff  purchased  the  horses.    In  June, 

1850,  the  defendant  offered  the  property  for  sale,  but  after  one 
or  two  bids,  the  plaintiff  objecting  to  the  sale,  on  the  ground 
that  the  .iiorses  were  exempt,  the  sale  was  postponed,  and  an 
arrangement  was  made,  by  which  the  plaintiff  turned  out  the 
horses  to  be  sold  at  a  future  day,  in  case  the  execstion  should 
not  in  the  meantfane  be  paid.  On  the  19th  of  July,  1849,  the 
plaintiff  paid  to  the  attorneys  who  issued  the  executions  the 
amount  of  the  two  youngest  executions,  except  the  sheriff's  fees, 
leaving  the  whole  of  the  oldest  execution,  and  the  sheriff's  fees 
on  the  last  two  executions,  unpaid. 

On  the  20th  of  December,  1850,  the  horses  were  sold  by  the 
defendant,  the  sale  being  made  after  sundown. 

The  sale  was  undoubtedly  void.  The  statute  (2  R.  S.  466, 
Sd  ed.)  requires  every  sale  by  virtue  of  an  execution  to  be  between 
the  hours  of  nine  A.  M.  and  the  setting  of  the  sun. 

I  think  the  referee  was  right  in  holding  that  the  effect  of  this 
was  thai  the  proceedings  of  the  sheriff  were  void  ab  initio. 
The  levy  was  made  by  virtue  of  the  execution  last  received  by 
the  sheriff.  It  was  not  until  four  months  afterwards,,  when  the 
defendant  was  about  to  sell  the  property,  and  after  the  plaintiff 
had  objected  to  the  sale,  on  the  ground  that  the  horses  were  ex- 
empt, that  the  plaintiff  '^  tumed  out  the  property,"  as  the  wit- 
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Kellogg  9.  Bftrbw. 


neB8  calls  it,  to  the  sheriff.  It  was  in  fact  nothing  more  than 
imTing  a  claim  of  exemption,  to  gain  time;  that  is,  it  was  gir- 
ing  a  consent  to  what  the  defendant  ha4  already  done  and  had 
a  right  to  do,  nnder  the  last  execution.  I  think  the  defendant 
was  acting  nnder  a  claim  of  authority  given  by  law,  and  not  wnder 
authority  given  by  the  party.  Under  such  drcumstanoes  the 
abuse  by  the  defendant  would  make  him  a  trespasser  ab  hiUio. 
{Dumont  v.  Smithy  4  Denio^  819.  Allen  v.  Crofoot^  5  Wend. 
508,  509.) 

I  think  the  referee  was  right  in  dedding  that  it  was  not 
proved  that  the  property  was  exempt  from  execution.  The  anus 
probandi  on  that  question  rested  on  the  plaintiff. 

In  the  view  I  have  taken,  it  is  unnecessary  to  inquire  whether 
the  defendant  had  a  right  to  proceed  and  sell  after  the  judg- 
ments and  executions  were  all  paid  except  sheriff's  fees. 

It  was  shown  on  the  trial  that  on  the  27th  of  July,  1850,  the 
plaintiff  executed  a  mortgage  op  the  horses  to  Benjamin  Barker. 
But  I  do  not  see  how  that  can  afford  any  defense  to  the  defend- 
ant for  the  wrongful  act  committed  by  him.  The  plaintiff  had 
a  right  to  retain  the  possession  of  the  property  until  he  was  le- 
gally dispossessed  by  the  mortgagee. 

The  judgment  rendered  on  the  report  of  the  referee  must  be 
affirmed. 

[Albikt  Qeneril  Tehm,  May  S,  1862.    Parker,  Wrig^  and  HairrU,  Jnstioes.] 


Kellogg  vs.  Barber  and  Mann. 

On  the  16th  of  Jannary,  1849,  S.  executed  to  K.  &  Co.  an  assignment  ef  his 
books  of  aeoonnt,  and  of  the  moneys  dne  thereon.  The  object  of  the  as- 
rignment  was  expressed  to  be  "  for  the  payment  of  my  hidebtedness  to 
them,  dne  and  to  become  dne,  and  to  acoonnt  to  me  for  any  orerplns  there 
may  be,  over  paying  such  hidebtedness  to  them.''  And  E.  &  Go.  agreed 
to  apply  the  avails  of  the  debts  collected,  as  provided  for  in  the  assignment. 
At  the  date  of  the  assignment  8.  owed  E.  &  Co.,  on  account,  over  $1000, 

'  and  K.  dfr  Oo.  were  hidorBen  cm  a  note  of  8.  for  $600,  not  then  di^,  but 


12  OASES  or  THE  SUPBEICE  COUBT. 
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Keltoesg  o.  Barber. 

irtiich  S.  ft  Co.  sitbieqiieiit^  paid,  ^ey  had  also  iBdoned,  for  the  an^ 
oeounodatioii  of  S.>  a  obock  made  by  bim  for  8^(25,  and  adya]ioed,the  BKmey 
OB  1^  to  him.  E.  &.  Co.  collected  od  the  books  of  S.  over  S1600,  which 
they  applied  in  payment  of  the  account,  and  indorsed  the  balance  on  the 
$500  note.  In  an  action  by  the  holder  of  the  check  against  the  defendants 
as  faidorsers,  the  defendants  oXahned  ibmX  the  money  received  on^t  to  havd 
been  applied  on  the  c&eek  instead  of  tiie  note,  and  that  the  note  was  paML 
It  appearing  that  the  assignment  was  made  for  the  pnipose  of  secnring  the 
payment  of  the  aooonnt  and  the  S600  note,  and  with  an  implied,  if  not  an 
express  agreement,  that  E.  &  Co.  should  pay  the  note ;  JEtdd,  the  note  might 
properly  be  considered  an  indebtedness  to  become  d%e^  within  the  terms  of 
the  assignment,  and  that  K.  &  Co.  bad  a  r^t  to  apply  the  moneys  receiyed 
by  them,  towards  its  payment,  Instead  of  paying  the  cheek. 

This  action  was  brought  to  recover  against  the  defendants 
as  indorsers  of  a  check,  of  which  the  following  is  a  copy : 

^  Cashier  of  ihe  Farmers'  Bank,  pay  Bela  Barber,  or  bearer, 
two  hnndred  and  twenty-fire  dollars  —  cents. 
$225.  Jamu  Swart." 

Indorsed  as  follows : 
""  Bela  Barb  w, 
Francis  N.  Mann* 
Pay  Day  0.  Kellogg  or  order  withont  recourse. 

Eellooo  &,  Co." 

The  cause  was  referred  to  a  referee,  who  reported  in  Sbi^ot  of 
the  defendants^  and  the  phiintiff  appealed.  The  facts  are  suffi- 
ciently stated  in  tHe  opinion  of  the  coort 

Job  PiersoHy  for  the  plaintiffl 

A.  B.  Olifij  for  the  defendants. 

By  the  Court j  Parkbr,  J.  It  appeared  on  the  trial  that  the 
check  in  question  was  made  aa  early  as  the  12th  of  January, 
1849,  and  indorsed  by  the  defendants  for  the  accommodation  of 
Swart,  and  the  money  advanced  on  it  to  Swart  by  Kellogg  ic  Co., 
of  which  firm  the  phtintiff  was  a  member.  It  was  deposited  in 
the  Commercial  Bank  of  Troy  to  the  credit  of  Kellogg  &  Ca, 
before  the  IMi  6t  January,  but  wis  iiot.paid  when  it  fell  dne^ 
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on  the  18th.  On  the  16fh  of  Jannary,  1849,  James  Swtfrt  eze- 
coted  to  Kellogg  &  Co.  an  assignment  of  his  books  of  aceonnt 
and  of  the  moneys  due  thereon.  The  object  of  the  assigment 
was  expressed  therein  as  follows,  viz.  "for  the  payment  of  my 
indebtedness  to  them  due  and  to  become  dne,  and  to  account  to 
me  for  any  overplus  there  may  be  orer  paying  such  indebtedness 
to  tiiem."  At  the  same  time  a  paper  was  executed  to  them  by 
Kellogg  A  Co.  fuftd  delivered  to  Swart,  agreeing  to  apply  the 
avails  of  the  debts  collected  as  provided  for  in  the  assignment 
At  the  time  of  the  assignment  Swart  owed  Kellogg  &  Co., 
on  account,  over  $1000,  and  Kellogg  A  Co.  were  indorsers  on 
a  note  of  Swart  for  $500,  not  then  due,  but  which  Kellogg  &  Co. 
subsequently  paid.  Kellogg  &  Co.  collected,  on  the  books  of 
Swart,  over  $1600,  which,  after  taking  out  their  commissions, 
they  applied  in  payment  of  the  account,  and  indorsed  the  balance 
on  the  $500  note.  The  referee  held  that  the  check  was  a  por- 
tion of  the  indebtedness  from  Swart  to  Kellogg  &  Co.,  and  that 
the  $500  note  was  not  an  indebtedness  due  or  tobecome  due  to 

I  Kellogg  Sb  Co.,  but  was,  at  the  time  of  executing  the  assignment, 
\  a  mere  contingent  liability,  and  not  provided  for  in  the  assign- 

I I  ment    If  the  referee  was  right  in  thus  holding,  he  was  also 
I'  right  in  the  legal  consequence,  that  the  money  received  ought 

to  have  been  applied  on  the  check  instead  of  the  xtote,  and  that 
the  check  was  paid.  It  would  certainly  have  been  a  more  de- 
finite and  more  usual  mode  of  expressiim,  in  the  assignment,  to 
have  called  the  $500  note  a  contingent  liability,  instead  of  an 
indebtedness  to  become  iafi.  Such  is  the  expression  employed 
in  the  code,  {sec  888,)  which  authorizes  the  taking  of  a  judg- 
ment by  conftssion  as  security,  "  either  for  money  due  or  to  be- 
come due,  or  to  secure  any  person  against  contingent  liability 
on  behalf  o^  the  defendant"  Tot  it  irould  be  no  very  broad  in- 
terpretation of  the  language,  unexplained,  to  say  that  "  an  in- 
debtedness to  become  due,"  would  include  an  indebtedness  to 
arise  on  the  payment  by  the  assignee,  of  a  note  on  iddoh  he  was 
then  contingently  liable  as  indorser.  And  if,  in  additiim  to  the 
contingent  liability,  it  appeared  that  the  indorser  had  assumed 
to  pay,  et  that  the  parties  expect^  he  would  pay  the  Boto 
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A  aale  of  property  iipon  eizecatioii,  made  after  smiiet,  is  raid,  and  the  pro- 
cecdinga  of  the  BherifTare  thereby  rendered  Toid  ab  imtio. 

Where  a  party,  whose  property  was  levied  on  by  execution,  objected  to  the 
'  sale,  on  the  grfcmd  that  the  property  was  erempt  from  execnUon,  bat  he 
afterwards  tamed  ooi  the  property  to  the  sheriif,  to  be  sold  at  a  fhtnre  day  j 
Mdd  that  this  was  nelhfaie  mMo  thaBadaini  of  exemptta,  la  order  to  ^hi 
time ;  that  the  sheriflT,  in  sabsequently  selling  the  pn^»erty,  acted  onder  a 
claim  of  anthodty  giyen  by  law,  and  not  wider  an  aathority  glyen  by  the 
party;  and  that  an  abase  of  his  aathority,  by  the  sheriff,  made  him  a  tres- 
passer oft  racliff* 

This  ms  an  appeal  from  a  judgment  rendered  on  1^  feport 
of  a  referee,  in  favor  of  ibe  plaintifi;  Smt  $68^ 

R.  A.  Parmmter^  &r  the  plaintifi 

J*  J^.  Tatylor^  for  the  defendant. 
Vol.  XIV.  2 
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-"  Caniriek  v.  Myen. 

w ' 

By  the  Courts  Parker,  7.  This  action  was  broaght  to  re- 
cove^  the  value  of  a  pair  of  horses,  sold  by  the  defen^dant,  a 
deputy  sheriff,  to  satisfy  executions  in  his  hands.  It  appears 
there  were  three  executions  in  the  hands  of  the  defendant.  The 
first  was  against  Gamrick  (the  plaintiff)  and  Austin  and  Bam- 
hart,  and  was  delivered  to  the  sheriff  on  the  26th  day  of  Octo- 
ber, 1848.  l%e  second  was  against  Winsor,  Camrick  and  Austin, 
and  was  delivered  on  the  12th  day  of  September,  1848.  The 
third  was  against  Camrick,  and  Austin  and  Ghreenman,  and 
was  delivered  on  the  28th  of  December,  1848.  The  property 
in  question  did  not  belong  to  the  plaintiff  until  January,  1849, 
and  was  levied  on  under  the  last  execution,  as  appears  by  an 
indorsement  of  the  defendant,  on  the  12th  day  of  February, 

1849.  The  time  for  levying  under  the  first  two  executions  had 
expired  before  the  plaintiff  purchased  the  horses.    In  June, 

1850,  the  defendant  offered  the  property  for  sale,  but  after  one 
or  two  bids,  the  plaintiff  objecting  to  the  sale,  on  the  ground 
that  the  .iiorses  were  exempt,  the  sale  was  postponed,  and  an 
arrangement  was  made,  by  which  the  plaintiff  turned  out  the 
horses  to  be  sold  at  a  future  day,  in  case  the  execvtion  should 
not  in  the  meantnne  be  paid.  On  the  19th  of  July,  1849,  the 
plaintiff  paid  to  the  attorneys  who  issued  the  executions  the 
amount  of  the  two  youngest  executions,  except  the  sheriff's  fees, 
leaving  the  whole  of  the  oldest  execution,  and  the  sheriff's  fees 
on  the  last  two  executions,  unpaid. 

On  the  20th  of  December,  1850,  the  horses  were  sold  by  the 
defendant,  the  sale  being  made  after  sundown. 

The  sale  was  undoubtedly  void.  The  statute  (2  R.  S.  466, 
3(2  ed.)  requires  every  sale  by  virtue  of  an  execution  to  be  between 
the  hours  of  nine  A.  M.  and  the  setting  of  the  sun. 

I  think  the  referee  was  right  in  holding  that  the  effect  of  this 
was  that  the  proceedings  of  the  sheriff  were  void  a6  initio* 
The  levy  was  made  by  virtue  of  the  execution  last  received  by 
ihe  sheriff.  It  was  not  until  four  months  afterwards,  when  the 
defendant  was  about  to  sell  the  property,  and  after  the  plaintiff 
had  objected  to  the  sale,  on  the  ground  that  the  hones  were  ex- 
empt^ that  the  plaintiff  ^tumed  out  the  property,"  as  the  wit- 
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ness  calls  it,  to  the  shexiff*  It  waa  in  fact  nothing  more  than 
waiying  a  chiim  of  exemption,  to  gain  time;  that  is,  it  was  giv- 
ing a  consent  to  what  the  defendant  ha4  already  done  and  had 
a  right  to  do,  nnder  the  last  execution.  I  think  the  defendant 
was  acting  under  a  claim  of  anthoritj  given  bylaWjand  notwnder 
authority  given  by  the  party.  Under  sudi  drcniaatanofes  the 
abuse  by  the  defendant  would  make  him  a  trespasser  ab  initio. 
{Dumant  v.  Smithy  4  Demo,  819.  AUen  v.  Orofoot^  5  Wend. 
608,  509.) 

I  think  the  referee  was  right  in  deciding  that  it  was  not 
proved  that  the  property  was  exempt  from  execution.  The  onus 
probandi  on  that  question  rested  on  the  plaintiff. 

In  the  view  I  have  taken,  it  is  unnecessary  to  inquire  whether 
the  defendant  had  a  right  to  proceed  and  sell  after  the  judg- 
ments and  executions  were  aU  paid  except  sheriff's  fees. 

It  was  shown  on  the  trial  that  on  the  27th  of  July,  1850,  the 
plaintiff  executed  a  mortgage  op  the  horses  to  Benjamin  Barker. 
But  I  do  not  see  how  that  can  afford  any  defense  to  the  defend- 
ant for  the  wrongful  act  committed  by  him.  The  plaintiff  had 
a  right  to  retain  the  possession  of  the  property  until  he  was  le- 
gacy dispossessed  by  the  mortgagee. 

The  judgment  rendered  on  the  report  of  the  referee  must  be 
affirmed. 

[Albikt  Gensril  Term,  May  8, 1S62.    Parker^  Wright  and  HaniSf  Jnstioes.] 


Kellogg  vs.  Barber  and  Mann. 

On  the  15th  of  Jantiary,  1849,  S.  executed  to  K.  &  Co.  an  asaignment  of  his 
books  of  acconnti  and  of  the  moneys  due  thereon.  The  object  of  the  as- 
rignment  was  expressed  to  be  "  for  the  payment  of  my  indebtedness  to 
them,  dne  and  to  become  due,  and  to  account  to  me  for  any  overplns  there 
may  be,  over  paying  such  indebtedness  to  them.'^  And  E.  &  Co.  agreed 
to  apply  the  avails  of  the  debts  collected,  as  provided  for  in  the  assignment. 
At  the  date  of  the  assignment  8.  owed  E.  A  Co.,  on  account,  over  $1000, 

'  and  K.  db  Oo.  were  indozsezs  on  a  note  of  8.  for  9600,  not  then  di^,  but 
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It  was  then  admitted  by  the  parties,  that  this  suit  was  com- 
menced by  issuing  a  capias  ad  respondendum  on  the  18th  day 
of  November,  1843.  The  counsel  for  the  pkintiff  here  rested  his 
case.  The  counsel  for  the  defendant  thereupon  insisted,  that  mose 
than  twenty  jq^rs  having  elapsed  after  the  signing  and  filing  of  the 
said  judgment,  and  after  the  return  of  the  execution  first  issued 
thereon^  before  the  commencement  of  this  suit,  there  was  a  legal 
presumption  that  the  judgment  had  been  paid ;  and  such  pre- 
sumption not  being  repelled  or  opposed  by  any  competent  evi- 
dence in  the  case,  that  the  matters  so  given  in  evidence  on 
the  part  of  the  plaintiff  did  not  maintain  the  issue  on  his  behalf, 
or  entitle  him  to  a  verdict  against  the  defendant,  and  he  moved 
and  requested  the  judge  to  decide  accordingly,  and  enter  his 
verdict  and  decision  upon  the  said  issue  for  the  defendant,  or 
to  nonsuit  the  plaintiff;  which  motion  for  a  nonsuit  the  justice 
refused  to  grant,  but  overruled  and  denied  the  same,  and  de- 
livered his  opinion  and  decision,  that  any  presumption  of  pay- 
ment from  lapse  of  time  was  in  point  of  law  duly  and  sufficiently 
repelled  by  the  evidence.  To  which  opinion  and  decision  of  the 
said  justice  the  counsel  for  the  defendant  excepted. 

The  cause  was  then  submitted  to  the  decision  of  the  said 
justice,  who  found  a  verdict,  and  entered  his  decision  upon  the 
issue  aforesaid  in  favor  of.  the  plaintiff,  and  against  the  defend- 
ant, for  six  thousand  seven  hundred  and  seventy-six  dollars  of 
debt,  and  eight  hundred  and  sixty-eight  dollars  and  twenty- 
three  cents  damages,  and  six  cents  costs.  And  the  defendant, 
upon  a  bill  of  excepticms,  moved  for  a  new  trial. 

John  L.  Mctscn,  tor  the  plaintiff,  I.  The  judgment  on  which 
this  suit  is  brought  having  been,  rendered  prior  to  the  passage 
of  the  revised  statutes,  the  presumption  of  payment,  from  lapse 
of  time,  applies  to  it^  if  at  all,  in  the  same  manner  as  such  pre- 
sumption applied,  before  the  passive  of  those  statutes,  to  sealed 
instruments  ]  and  it  may  be  repelled  in  .the  same  manner. 
(2  Ri  S.  801,  §§  46, 47,  48.  Lam  of  ^.  Y.  1821,  p.  246,  §  4. 
Revis(n^s'Not^^K&10Sj2ded.'   Mmer  y. SmUKa Ea^ra^ 


NEW-YORK— JUNE,  1863,  \Q 


Henderson  v.  Cairns. 


16  Wendell,  425.  Waddett,  adm'r  v.  Elmendarf,  adm'r, 
12  Barbour,  585.)  II.  Previous  to  the  passage  of  the  re- 
yised  statutes,  the  presumption  of  payment  which  applied  to 
sealed  instruments  might  be  repelled,  not  only  by  proof  of  ac- 
knowledgment of  indebtedness,  or  of  payment  <tf  some  part  of 
the  amount  within  twenty  years,  but  by  proof  of  insolvency  of 
iHie  debtor,  the  absence  of  the  creditor,  or  othpr  circumstances 
tending  to  explain  the  forbearance  of  the  creditor,  and  leading 
to  the  conclusion  that  the  debt  was  still  unpaid.  {Mathews  an 
Presumptive  Ev.  p.  861.  Jackson  v.  HotchMss,  6  Cowen, 
401.  Boardman  v.  Deforest,  5  Conn,  Rep.  1.  Bailey  v. 
Jackson,  16  John.  210.  Cope  v.  Humphreys,  14  Serff.  ^  R, 
15.  FUtding  v.  Winter,  19  Ves.  196.  Terry  v.  Hampton, 
1  McCord,  145.  Rosebowt  v.  BiUington,  17  John.  182.) 
TIL  In  the  present  case  the  presumption  of  payment  from  lapse 
of  time  does  not  apply,  because  the  plaintiffs,  within  twenty  years 
from  the  rendition  of  the  judgment,  made  two  attempts  to  collect 
the  debt  by  process  of  execution.  IV.  The  fi.  fa.,  issued  on 
the  14th  of  September,  1840,  to  the  sheriff  of  New- York,  and 
the  return  of  the  sheriff  thereto,  that  he  had  made  $251,13,  are 
conclusive  evidence  of  part  payment  of  the  debt,  suflScient  to  repel 
the  presumption  arising  from  lapse  of  time.  (2  R.  S.  440,  §  77. 
8  Cowen  ^  Hiffs  Notes  to  Phil.  Ev.  1085, 1087.  Roseboom 
V.  BUlingt&n,  17  John.  182.)  V.  The  several  executions  intro- 
duced by  the  plaintiffs  and  the  sheriff's  returns  thereto  were 
properly  received  in  evidence,  and  abundantly  repel  the  pre- 
sumption of  ptiyment. 

Jena.  Milter,  for  the  defendants.  I.  By  the  common  law, 
although  lapse  of  time  was  in  the  case  of  sealed  instruments 
presumptive  evidence  of  payment  to  be  submitted  to  a  jury ; 
yet,  if  no  payment  or  acknowledgment  had  been  made  within 
twenty  years  after  a  bond  became  due,  the  law  presumed  it  paid, 
and  by  such  presumption  the  jury  was  bound.  {Schavber  v. 
Jackson,  2  Wend.  59,  60.  8  PhU.  Ev.  by  Cowen  ^'  HUt, 
171.  Starkie  on  Ev.  pt.  4,  p.  810.)  This  nde  of  law  wa^  ap- 
plied to  judgments  by  a  statttte  of  this  0tate,  passed  April  8d, 
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1821.  {Chap.  238,  p.  246,  §  4.)  The  presumption  of  payment 
conld,  however,  by  the  common  law,  be  repelled  by  a  verbal  ac- 
knowledgment of  the  debt,  and  other  circumstances.  II.  The 
proof  offered  by  the  plaintiff,  objected  to  by  the  defendant,  and 
admitted  by  the  judge,  was  not  competent  by  the  rules  of  the 
common  law  to  repel  the  presumption,  and  should  have  been  re- 
jected. (1.)  The  issuing  of  the  executions  were  ez-parte  acts 
of  the  plaintiff;  no  such  acts  without  the  express  or  implied 
assent  of  the  defendant  can  repel  the  presumption.  (2.)  It  does 
not  appear  that  the  defendant  had  any  knowledge  whatever  of 
such  acts.  (8.)  The  sheriff's  return,  if  evidence  at  all,  was  only 
so  to  the  effect  that  he  made  the  money  mentioned  in  it.  But 
it  was  not  evidence  of  any  knowledge  on  the  part  of  the  defend- 
ant of  such  feict,  nor  of  his  assent  or  dissent  to  the  proceedings 
by  which  the  money  was  obtained,  nor  was  it  evidence  of  the 
mode  or  manner  by  which  the  sheriff  made  the  moneys ;  whether 
by  levy  on  property,  money  advanced  by  the  plaintiff  or  his  agent, 
or  otherwise.  III.  The  common  law  rule  of  evidence,  by  which 
presumption  of  payment  from  lapse  of  time  could  be  repelled, 
was  changed  by  the  revised  statutes,  (2  R.  S.  801,  H  46,  48,) 
and  no  act  or  circumstance  occurring  subsequent  to  the  revised 
statutes  in  1830,  except  payment  of  some  part,  or  a  written  ac- 
knowledgment of  the  right  of  action  within  twenty  years,  is 
admissible,  in  evidence,  to  repel  the  presumption.  And  such 
statutory  rule  of  evidence  applies  as  well  to  judgments  obtained 
before  1830,  as  to  judgments  obtained  afterwards.  ( Van  Rens- 
selaer V.  Livingston^  12  Wend.  490.  Henderson  v.  Hender- 
son^ 3  Denio,  314.  The  People  v.  Supervisors  of  Columbia 
Cotinty,  10  Wetid.  363.  Sapre  y^  Wisner,  8  Id.  661,  664. 
Lawrence  v.  Trustees  of  Leake  and  Wattsf  Orphan  Asylunij 
2  Denio,  583,  588.  Wadsworth  v.  Thomas,  7  Barb.  445.) 
lY.  The  payment  mentioned  in  the  statute  is  a  voluntary  one, 
recognizing  and  admitting  the  indebtedi^^ss  upon  which  it  is 
made. "  A  levy  and  sale  by  execution  is  aji  adverse  proceeding, 
from  which^no  presumption  of  assent  to  an  existing  indebtedness 
on  the  part  of  ^the  defendant  can  be  presumed  or  inferred.  A 
paymept  of  any  part,  even  after  the  lapse  of  forty  years,  would 
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revive  the  original  indebtedness.    Surely  a  levy  tod  sale  by 
execution  cannot  have  such  effect. 

The  only  facts  given  in  evidence  to  repel  the  presumption  of 
payment,  arising  from  lapse  of  time,  are  the  following :  (1.)  The 
issuing  of  an  execution  in  1828,  on  which  was  made  $618^^. 
This  execution  was  returned  and  filed  21st  of  October,  1823, 
more  than  twenty  years  before  the  commencement  of  this  suit. 
(2.)  An  alias  execution  issued  in  1840,  returned  and  filed  April 
16th,  1842,  (being  nineteen  years  after  the  return  of  the  first 
execution.)  (8.)  A  pluries  execution  issued  in  1841,  returned 
and  filed  April,  1841.  (4.)  The  sheriff's  return  on  the  last 
mentioned  execution,  that  he  had  made  $251-i^  on  the  execu- 
tion. If  these  facts  were  properly  admissible  in  evidence — ^and 
we  insist  they  were  not — still  they  are  not  sufficient  to  repel  the 
presumption.  Such  presumption  can  only  be  repelled,  (1,)  By 
some  voluntary  act  of  the  defendant ;  or  (2,)  By  the  existence 
of  some  peculiar  state  of  things.  By  some  voluntary  act  of  the 
defendant,  as  payment  of  a  part,  or  acknowledgment  of  an  ex- 
isting indebtedness,  within  the  time.  The  proof  of  such  facts 
may  vary  with  eveAry  case ;  as  for  instance,  an  indorsement  of  a 
payment  made  by  the  plaintiff  on  a  bond,  shown  to  have  been 
made  when  it  was  adverse  to  his  interest  to  do  so,  is. evidence 
to  establish  the  fact  that  the  defendant  voluntarily  made  the 
payment.  The  act  of  the  plaintiff  in  making  the  indorsement 
did  not  repel  the  presumption,  but  it  was  the  voluntary  pay- 
ment, of  which  the  indorsement  was  allowed  as  evidence,  which 
repelled  it.  Even  the  admission  of  the  plaintiff's  indorsement 
•e  evidence  of  payment  by  the  defendant  is  considered  against 
principle,  and  was  only  Admitted  after  much  argument,  on  the 
ground  that  it  was  adverse  to  the  plaintiff's  interest  at  the  time 
it  was  made.  {Roseboom  v.  BUHngton^  17  John.  182,  184, 
188.)  Such  payment  might  be  proved  in  a  variety  of  other 
▼c^yS}  by  the  person  who  saw  the  money  paid  or  who  paid  it  as 
an  agent  of  the  defendant,  and  by  his  direction,  &ov  The  pre- 
sumption may  also  be  repelled  by  some  deelaration  of  the  de- 
fendant, as  an  admission  that  the  money  is  due^  or  has  not  been 
paid,  Ac    This,  however,  is  the  defendant's  ac^  which  the  plain^ 
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tiff  may  prove  by  competent  evidence.  The  presnmption  may 
also  be  repelled  by  the  existence  of  some  peculiar  state  of  things ; 
and  these  may  arise  from  the  acts  of  either  party,  or  without, 
as  the  poverty  and  continued  poverty  of  the  defendant,  the  r^ 
moval  of  the  defendant  to  a  foreign  country,  the  breaking  out  of 
war  by  which  the  plaintiff  becomes  an  alien  enemy,  &c.  No 
such  act  of  the  defendant,  or  peculiar  state  of  things,  are  shown 
in  the  case  at  bar.  But  the  presumption  is  attempted  to  be 
repelled,  1st,  by  the  act  of  the  plaintiff,  and  2d,  .by  the  re- 
turn of  the  sheriff;  and  neither  of  these  was  sufficient.  The 
mere  act  of  the  plaintiff,  in  causing  the  execution  to  be  issued 
by  an  attorney,  was  of  no  greater  force,  as  evidence,  than  a  let* 
ter  written  by  the  same  attorney  demanding  the  money,  or  a 
declaration  of  the  pluntiff  that  the  judgment  was  still  due, 
would  have  been.  In  the  language  of  Chief  Justice  Spencer, 
''  It  is  a  fundamental  principle  that  the  private  exparte  acts  of 
an  individual  shall  not  be  evidence  for  him,  unless  those  acts 
were  in  collision  with  his  interest  at  the  tune.  To  admit  evi- 
dence of  the  parties'  own  creating,  I  consider  repugnant  to  every 
sound  princnple  of  law,"  d&c.  (17  John.  187.)  The  institution 
of  a  suit  afterwards  discontinued  is  not  sufficient  to  repel  the  pre- 
sumption. {Pcthner^s  Ex'r  v.  Dubois^  adnir^  1  CtmH.  O.  Rep* 
178.)  The  mere  demand  would  not  repel  the  presumption.  If, 
when  a  demand  is  made,  the  defendant  remains  silent,  such  sUenee 
may  be  used  as  evidence  of  an  admission  of  the  claim.  But  it 
will  be  perceived  that  it  is  the  admission  and  not  the  demand 
which  repels  the  presumption ;  for  if,  when  the  demand  is  made,  • 
the  defendant  denies  the  indebtedness,  surely  no  presumption 
can  arise  against  the  defendant  upon  such  demand  and  denial. 
2.  It  appears  that  the  alias  execution  was  delivered  to  the  sher- 
iff of  Queens,  and  that  tiie  pluries  was  issued  to  the  sheriff  of 
New- York ;  but  it  does  not  iq[>pear  in  evidence  that  the  drfendants, 
or  either  of  them,  resided  in  either  of  those  counties,  or  even  in 
the  state  of  New- York  at  the  time.  8.  The  sheriff's  return  on  the 
pluries  execution  was  not  sufficient  to  repel  the  presumption. 
Sheriffs'  returns  are  conclusive  evidence  between  the  parties 
when  the  jnrisdictbn  of  the  court  depends  upon  them,  as  '^cepit" 
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on  a  capias ;  that  he  had  put  the  plaintiff  in  possession  of  prem- 
ises in  ejectment,  where  the  question  arises  in  a  subsequent  action 
beween  Oxe  plaintiff  and  the  defendant  and  in  cases  of  a  like  kind ; 
fio  also  as  against  the  plaintiff,  that  he  had  made  the  moneys  on 
the  execution.  But  the  return  itself  is  not  eridence  against  the 
defendants  that  the  defendants  paid  so  much  voluntarily  or  that 
the  defendants  knew  of  the  execution,  or  expressly  or  impliedly 
admitted  the  existence  of  any  claim  on  the  judgment.  And  if 
the  return  had  stated  that  the  defendants,  or  either  of  them,  paid 
&e  sheriff  any  given  sum  of  money  on  the  execution,  such  return 
would  have  been  extra-judicial  and  not  competent  as  evidence ; 
and  it  cannot  be  that  the  plaintiff  has  a  right  to  infer  what  he 
could  not  have  used  as  evidence  if  expressed.  If  any  money 
was  paid  in  fact  by  the  defendants,  or  either  of  them,  the  sheriff 
should  have  been  called  by  the  plaintiff  to  prove  it. 

John  L.  Muson^  in  reply.  I.  Assuming  that  the  correctness 
of  the  plaintiff's  first  point  has  been  established  by  the  decision 
in  Waddell  v.  Elmendorf,  (12  Barb.  585,)  and  that  this  is  a 
case  in  which  payment  is  to  be  presumed  from  lapse  of  time, 
the  next  question  is,  whether  the  facts  in  evidence  sufficiently 
repel  the  presumption.  The  old  rule,  prior  to  the  revised  stat- 
utes, is  understood  to  be  that  any  facts  which  tend  to  show  that 
the  debt  is  unpaid,  may  be  given  in  evidence  to  repel  the  pre-  • 
sumption.  Prima  &cie  the  debt  is  paid ;  the  law  holds  it  to  be 
80,  from  the  fact  of  the  long  forbearance  of  the  creditor ;  it  pre- 
aumes  he  would  not  have  lain  quietly  by  for  twenty  years  with- 
out any  attempt  to  collect  his  debt,  if  it  were  unpaid ;  and  this 
is  a  fair  presumption  from  the  common  course  of  human  affairs. 
But  if  the  creditor  can  show  circumstances  to  exist  entirely  in- 
consistent with  the  fact  of  the  debt  being  paid,  circumstances 
which  go. to  destroy  the  reasgn  on  which  the  rtde  is  founded^ 
lie  may  give  them  in  evidence,  and  thus  repel  the  presumption 
of  payment.  The  cases  cited  under  the  plaintiff's  second  point 
show  that  not  only  part  payment  or  an  admission  by  the  debtor, 
but  his  inability,  from  poverty,  the  absence  of  the  creditor' 
abfood,  or  in  short  any  state  of  facts  which  renders  it  probable 
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that  the  debt  has  not  been  collected,  repel  the  presumption. 
See  especially  the  case  of  Levy  v.  Hampton,  (1  McCord,  146,) 
where,  in  a  suit  against  one  of  two  joint  and  several  obligors  in  a 
bond,  the  court  held  that  evidence  of  a  judgment  recovered  against 
the  other  co-obligor,  and  the  sheriff's  return  on  the  execution, 
and  the  general  belief  of  insolvency,  was  conclusive  evidence  to 
repel  the  presumption  of  payment  of  the  bond.  If  such  was 
ihki  effect  when  the  suit  was  against  the  obligor  not  sued  previ- 
ously, the  evidence  would  hardly  have  been  less  conclusive  if  a 
suit  had  been  brought  against  the  other  obligor,  on  the  judg- 
ment recovered  against  him.  And  we  contend,  that  if  the  pre- 
sumption of  payment  arises  in  this  case  from  the  fact  that  the 
judgment  was  more  than  twenty  years  old  when  the  present 
suit  was  commenced,  no  stronger  or  more  conclusive  evidence 
can  be  adduced  to  repel  the  presumption  than  that  the  judgment 
creditor  on  several  occasions  used  all  the  means  which  the  law 
had  put  into  his  hands  to  collect  his  judgment,  but  without  suc- 
cess. How  can  the  court  presume  a  judgment  to  be  paid  which 
the  plaintiff  is  industriously  seeking  to  collect  by  process  of 
execution. 

n.  We  say  that  the  presumption  of  payment  does  not  arise 
at  all  in  this  case.    With  regard  to  sealed  instruments  it  arises 
from  the  apparent  laches  of  the  creditor,  where  he  does  not 
appear  to  have  taken  any  measures  whatever ;  and  it  is  for  him,  in 
that  case,  to  show  that  the  inference  which  is  naturally  drawn 
from  appearances  is  an  incorrect  one.    But  if  a  bond  creditor 
had  been  diligently  seeking  to  collect  his  debt  by  suit,  no  per- 
son in  his  senses  would  insist  that  the  court  must  presume  pay- 
ment because  he  had  not  been  fortunate  enough  to  succeed,  or 
even  to  serve  process  on  his  debtor.     The  commencement  of  a 
Bmt  IB  a  good  answer  in   the  case  of  simple  contracts,  to  the 
pi^  of  the  statute  of  liitutations ;  all  that  the  Uw  requires  is, 
t^t  the  process  be  issued  with  "intent  that  it  be  served;  and 
^ZZ:Zi:^^^^^  evidenceof  the  issuing  of  awrit  upon 
na  would  beagood   answer  to  the  defense  of  payment  rest, 
^n  presumption  trorn  l^Z^^^me :  it  ^ould  show  that  such 
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C  C.  Rep.  323.)  Moet  especially  is  it  impossible  to  presume 
payment  of  a  judgment  when  the  plaintiff  has  been  proceeding 
to  the  extremity  of  the  law  in  endeavoring  to  collect  his  judg- 
ment. The  language  of  the  court  in  Boardman  v.  Deforest^ 
(5  Conn.  Rep.  1,)  cited  under  the  second  point,  is  in  accord- 
ance with  this  view.  It  was  an  fiction  on  a  judgment,  and  the 
court  say,  in  reference  to  the  presumption  of  payment  sought  to 
be  raised  in  that  case,  ''  A  debt  may  be  presumed  to  be  satisfie^t 
Ksufferered  to  lie  dormant  for  twenty  years,  if  the  forbearance 
is  unexplained  by  circumstances  which  destroy  the  reason  of  the 
rule."  But  can  the  judgment  be  said  to  lie  dormant  when  the 
creditor  within  the  twenty  years  issues  an  execution  to  one 
county,  and  levies  on  property  in  the  debtor's  possession, 
which  is  claimed  and  is  found  to  belong  to  his  vrife,  and  sub- 
sequently an  execution  into  another  county,  on  which  the  sher- 
.  iff  returns  that  he  had  made  a  portion  of  the  debt? 

III.  As  to  the  conclusiveness  of  the  sheriff's  return  upon  the 
fact  of  payment,  in  the  absence  of  any  proof  of  fraud  or  collu- 
sion, the  court  is  referred  to  the  passage  in  Gowen  &  Hill's 
notes  to  Philips'  Evidence  cited  under  the  fourth  point. 

JBy  the  Courts  Mitchell,  J.  Judgment  was  obtained  in 
May,  1828,  in  the  supreme  court,  in  favor  of  the  plaintiff  against 
Gaims  and  his  co-defendant  Henderson,  who  is  impleaded  vrith 
him,  for  $6776  debt  and  $14,20  costs.  Execution  was  issued 
thereon  in  May,  1828,  and  $618,56  levied  by  the  sheriff,  as  ap- 
peared by  his  return,  and  paid  to  the  plaintiff.  The  sheriff  re- 
turned nutta  bona  as  to  the  residue  of  the  debt.  An  alicLS  fi. 
fa.  was  issued  on  the  18th  of  July,  1840,  under  which  the 
sheriff  of  Kings  county  levied  on  goods  which  were  claimed  by 
Mrs.  Gaims,  the  wife  of  the  defendant,  and  a  sheriff's  jury  found 
the  title  in  her,  and  the  execution  was  thereupon  returned  nuUa 
bona.  Another  execution  issued  to  the  sheriff  of  New- York  in 
the  same  month,  and  he  collected  and  paid  to  the  plaintiff 
$8514:3,  and  retumed  nuUa  bona  a0  the  residue.  These  faets 
appeared  only  by  the  executions  and  the  sheriff's  return  therecm. . 
The  returns  of  the  sheriff  to  executions  issued  to  him,  are  evi- 

Vol.  XIV-  4 


26  OASES  IN  THE  SUPREME  OOURT. 

Henderson  v.  Cairns. 

dence  of  any  fact  which  he  is  bound  to  return.  His  official 
oath  and  his  responsibility  to  the  aggrieved  parties,  in  case  of 
a  false  return,  and  the  presumption  that  a  man  in  office  when 
he  has  no  interest  (if  he  has  an  interest  he  cannot  act)  will  hon- 
estly discharge  the  public  duties  which  he  has  assumed,  give  to 
his  official  acts  the  weight  of  a  judicial  examination  on  oath. 
This  evidence  was  therefore  as  admissible  as  if  the  sheriff  had 
proved  the  same  facts.  They  were  also  sufficient  to  repel  the 
presumption,  arising  from  lapse  of  time,  that  the  judgment 
was  paid.  The  defendant  was  unable  to  pay  every  time  that 
an  execution  issued  against  him.  One  issued  in  May,  1823. 
Then  only  $618,56  was  collected,  and  the  sheriff  could  find  no 
property  to  pay  the  residue  of  the  debt ;  certainly  the  debt  was 
not  then  paid.  In  July,  1840,  two  executions  were  issued ;  on 
one,  a  levy  was  made  on  property  which  the  wife  claimed,  and 
which  was  held  to  be  hers.  Certainly  the  defendant  then  had  no- 
tice of  the  judgment,  and  lihat  an  attempt  was  made  to  enforce 
it ;  yet  he  did  not  alledge,  nor  did  his  wife,  that  the  judgment 
was  paid,  but  only  that  the  property  levied  on  belonged  to  his 
wife.  If  it  had  been  paid,  the  defendant  or  his  wife  could  have 
applied  to  have  that  execution  set  aside,  instead  of  only  claiming 
the  property  of  hiB  wife.  On  the  other  execution  the  sheriff 
levied  $251,13,  and  paid  it  to  the  plaintiff,  and  he  could  find  no 
other  property,  to  pay  the  residue  of  the  debt.  Thus  the  pay- 
ment of  a  part  of  the  debt,  and  the  insolvency  of  the  defendant 
in  1840,  are  both  established,  and  cannot  repel  the  presumption 
that  the  whole  judgment  was  paid. 

Our  decision  in  Waddell  v.  Elmendorfy  (12  Barb.  585,)  was 
that  the  provisions  of  the  revised  statutes  as  to  the  only  mode 
of  repelling  a  presumption  of  payment  of  a  judgment  after  twenty 
years,  so  far  as  they  are  new,  do  not  apply  to  judgments  ren- 
dered before  the  revised  statutes  took  effect. 

The  judgment  must  be  for  the  plaintiff,  notwithstanding  the 
biU  of  exceptions,  with  costs. 

[Ksw-ToBX  OiNEKAL  Term,  Juie  11, 1862.  Edwards,  JSkkOL  and  RoomtU^ 
jTosttoet.] 
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Michael  P.  Moore,  executor,  &c.  appellant,  vs.  Wm.  P.  Moore 
and  others,  respondents. 

It  is  diflcretioDary  with  the  surrogate  to  refase  an  order  for  the  sale  of  real 
estate  for  the  payment  of  debts  of  the  testator,  when  the  executor  has  per- 
sonal property  on  hand  undisposed  of;  and  this  court  will  not,  on  appeal, 
interfere  with  that  discretion. 

This  was  an  appeal  from  an  order  or  decree  of  the  surrogate 
of  the  city  and  county  of  New-Tork.  Lewis  Moore  made  his 
will  on  the  31st  of  May,  1840,  appointing  the  appellant,  Michael 
P.  Moore  and  Lewis  Moore,  two  of  his  sons,  his  executors.  On 
the  15th  December,  1840,  he  made  a  codicil  to  his  will,  making 
some  slight  changes  in  the  disposition  of  his  property.  The 
testator  died  on  the  8th  June,  1843.  The  will  and  codicil  were 
provedf  and  letters  testamentary  were  issued  to  the  appellant 
alone.  On  July  1,  1844,  the  appellant,  as  executor,  having 
made  and  filed  his  inventory  of  the  estate,  and  finding  it  insuf- 
ficient to  pay  the  debts  of  the  testator,  presented  his  petition  to 
the  surrogated  of  New- York,  for  an  order  to  sell  the  real  estate. 
The  petition  alledged  that  the  proceeds  of  the  personal  property 
were  $1605,69 ;  that  he  paid  out  in  course  of  administration 
$1283,91,  and  that  the  outstanding  debts  amounted  to  $13,546,38, 
without  interest ;  that  a  bond  of  the  testator  to  the  United  States 
Insurance  Company  was  not  included  in  a  previous  similar  ap- 
plication »made  by  him,  because  he  supposed  it  was  secured  on 
the  testator's  real  estate,  which  was  incorrect,  and  that  none  of 
the  debts  were  so  charged.  The  petition  then  described  the  real 
estate,  and  gave  the  names  of  the  heirs,  devisees,  &c.  The 
debts  due  upon  the  estate  consisted  chiefly  of  a  bond  to  the 
United  States  Insurance  Company  for  $10,000,  on  which  $7000 
was  due,  and  $6008,38  claimed  to  be  due  to  the  appellant  as 
.executor,  for  professional  services  as  a  physician,  and  for  ser- 
vices as  the  testator's  agent  while  he  was  living,  in  attending  to 
his  property  and  affairs  generally.  The  heirs  and  devisees  ap- 
peared upoh  tbe  order  to  show  cause  why  the  sale  should  not 
be  decreed,  on  August  16, 1844,  and  seemed  to  have  conteterted 
ihe  application  in  all  its  aspects,  though  no  formal  issue  was 
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joined,  nor  any  statement  of  the  defense  made.  Eridenee  was 
taken  on  both  sides  from  this  time  until  the  17th  October,  184^ 
when  the  appellant  was  permitted  to  file  an  additional  petition, 
claiming  a  farther  sum  of  $8717,18,  dne  him  from  the  estate^ 
and  which  was  omitted  by  mistake  in  his  ori^nal  petition.  The 
items  in  this  claim  consisted  chiefly  of  errors  in  the  debits  and 
credits  of  the  previous  accounts  discovered  daring  the  investi- 
gation. The  case  then  prooeeded  nntil  the  29th  November,  1844, 
when  the  evidence  was  closed,  and  the  sorrogate,  <m  the  18th 
September,  1845,  made  a  decree  denying  the  prayer  of  the  peti- 
tion, with  costs  to  be  paid  by  the  petitioner  personally.  Ftom 
this  decree  an  appeal  was  taken  by  the  petitioner  to  the  court 
of  chancery,  and  the  hearing  devolved  on  this  court. 

A.  G.  Rogers  J  for  the  appellant. 

E.  SandfordL,  for  the  respondents. 

By  the  Court,  Mitchell,  J.  The  kws  of  1801  {vol.  1^ 
p.  823, }  20)  allowed  an  ezecator  to  apply  for  the  sale  of  the 
real  estate  of  the  deceased,  whenever  he  discovered)  or  suepected^ 
that  the  personal  estate  was  insnffident  to  pay  the  debts  of  the 
deceased ;  the  executor  also  rendering  an  acconnt  of  the  per* 
sonal  estate,  and  of  the  debts,  as  far  as  he  could  discover  the 
same.  The  surrogate  was  to  order  a  sale  of  the  real  estate  if 
he  found  that  the  personal  estate  w«hs  not  sufficient  to  pay  the 
debts  of  the  deceased.  The  revised  hiws  of  1818  (vol.  1,  p.  450f 
i  28)  were  substantially  the  same.  The  t^vised  statutes  oi 
1880  introduced  some  different  provislcms.  They  only  author* 
ized  the  application  by  the  executor  after,  he  should  hikve  filed 
his  inventory,  and  within  three  years  after  the  grtating  cf  let* 
ters  testamentary.  (2  R.  S.  100,  i  1.)  And  the  surrogate  was 
authorized  to  msJce  the  order  to  shew  cause  why  the  real  estate 
should  not  be  sold,  only  if  it  appeared  to  him  that  all  the  pet- 
•onal  estate  applicable  to  the  payment  of  the^ebta  had  been  up* 
pUed  to  that  purpose.  He  had  no  such  power  as  he  had  before^ 
«f  acting,  if  it  appeared  that  the  penbnal  estate  was  insuficitBli 
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to  pay  the  debts,  althoagh  it  had  not  all  been  applied  to  that 
pnrpoae.  Under  tbit  law  he  most  see  that  it  had  been  all  ap- 
plied {Id.  101,  §  5.)  After  the  citation  is  iesned,  and  the 
parties  appear  before  the  surrogate,  it  is  expressly  deolared 
that  ''he  shall  make  no  order  for"  the  sale  of  the  real  estate, 
until  upon  due  esaoaination  he  shall  be  satisfied,  among  other 
things,  that  the  executor  has  fully  complied  with  the  preceding 
provisioBB  of  that  title  of  the  revised  statutes ;  and  that  the 
personal  estate  is  insufficient  for  the  payment  of  the  debts; 
''and  that  the  whole  of  such  estate,  which  could  have  been  aJH 
plied  to  the  payment  of  the  debts  of  the  deceased,  had  been 
duljf  applied  for  that  purpose." 

The  surrogate,  in  these  cases,  acted  under  a  limited  authoriQTy 
and  if  he  was  not.  satisfied  that  the  personal  estate  had  been 
actually  applied  in  the  payment  of  debts,  he  had  no  authority 
to  ordes-  a  sale  under  the  revised  statutes.  In  these  cases  he 
had  no  discretion ;  so  that  if  he  found  that  the  personal  estate 
had  not  been  applied,  in  fact,  though  it  were  insufficient  to  pay 
tiie  debts,  he  could  net  order  a  sale.  An  amendment  was  made  to 
this  law  by  the  law  of  1837.  {Laws  of  1887,  p.  531,  §§  40, 41, 
4ti)  But  it  was  suggested  by  the  counsel  for  the  appellanti 
that  these  sections  aj^y  only  to  contracts  made  by  the  deceased 
for  the  purdiase  of  lands,  and  not  to  cases  where  he  had  a  legal 
title  to  the  lands.  Section  40  authorizes  the  execator  to  apply 
f(Mr  authority  "  to  mortgage,  lease,  or  sell  the  real  estate  of  their 
testator,"  and  "  for  the  sale  ai  the  interest  of  such  testator  in 
any  land  h^  under  a  eontraot  f<tf  the  purdbiase  thereof,"  when- 
e^et  he  discovers  that  the  personal  estate  is  insufficient  to  pay 
the  debts.  This  clearly  provides  for  two  cases ;  <me  the  "aur 
tiicrilgr  to  mortgage,  lease  or  sell  the  real  estate  of  the  testator," 
and  the  other  for  the  sale  of  his  interest  in  «iy  land  held  under 
oontraet  GRie  contracts  are  not  to  be  leased  or  mortgaged. 
They  are  only  to  be  sold.  The  real  estate  may  be  mortgaged, 
leased  or  sold. 

Then  aection  41^  for  the  first  time  gives  a  discretion  to  the 
rarmgate.  It  is  that  he  "may  in  his  discretion  order  such 
mmttgi^^  lease  or  sale  to  be  made»  aldiough  the  whole  of  th# 
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personal  property  of  the  deceased,  whicli  has  come  to  the  hands 
of  the  executor  or  administrator,  has  not  been  applied  to  the 
payment  of  the  debts."  It  speaks  of  "  such  mortgage,  lease  or 
sale  f  and  as  no  mortgage  or  lease  of  contracts  of  purchase  had 
been  before  spoken  of,  but  mortgages,  leases  and  sales  of  real 
estate  had  been  before  spoken  of,  the  words,  such  mortgage, 
lease  or  sale,  necessarily  include  the  real  estate ;  and  it  is  en- 
tirely in  the  surrogate's  discretion  whether  he  will  order  a  sale 
before  the  application  of  the  personal  property  to  the  payment 
of  the  debts,  or  not.  The  terms  are,  ''  the  surrogate  may  in  his 
discretion."  This  was  intended  to  make  his  judgment  on  that 
point  conclusive,  and  not  subject  to  the  opinion  of  a  higher  court. 
Whether  it  would  be  expedient  to  allow  an  executor  to  retain 
the  personal  estate  in  his  own  hands,  when  it  is  the  fund  first 
applicable  to  the  payment  of  debts,  and  let  him  increase  the 
fund  in  his  hands  by  selling  the  real  estate,  is  a  matter  not  so 
much  of  strict  rule  as  of  discretion ;  and  the  legislature  chose 
that  the  discretion  of  the  surrogate  should  be  the  rule  on  the 
subject.  If  he  does  not  deem  it  discreet  to  order  a  sale  while 
the  personal  estate  is  partly  unapplied^  the  executor  can  imme- 
diately apply  the  whole  personal  property,  and  renew  his  appli- 
cation'then  for  the  sale  of  the  real  estate;  and  after  that  the 
discretion  of  the  surrogate  ceases.  Thus  no  harm  is  done  to 
any  one. 

•  As  seen  before,  without  the  aid  of  this  section,  giving  a  dis- 
cretion to  the  surrogate,  he  had  no  power  to  order  a  sale  until 
the  personal  was  fully  applied ;  so  that  if  the  executor  does  not, 
in  this  case,  come  within  that  section,  and  subject  to  that  dich 
cretionary  power,  he  has  no  right  to  ask  for  a  sale. 

In  this  case  it  was  admitted,  and  the  case  clearly  showed,  that 
the  executor  had  cash  in  hand,  the  proceeds  of  personal  estate  be- 
longing to  the  deceased,  amounting  to  $321,78,  and  that  he  also 
held  three  or  four  notes  of  H.  L.  Pierson,  indorsed  by  E.  Lord, 
which  were  inventoried  as  good  and  as  worth  $8572,  each  being 
for  $893  and  interest,  payable  in  1844, 1845  and  1846.  All 
this  was  personal  estate  applicable  to  the  payment  of  the  debts 
of  the  deceased,  and  it  should  have  been  so  applied  before  re- 
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sorting  to  the  real  estate.  If  there  were  any  circumstances  to 
authorize  a  departure  from  this  general  rule,  the  surrogate  alone 
was  to  judge  of  them.  But  none  were  shown  to  him,  and  he 
haying  alone  the  discretionary  power  to  order  a  sale  in  such  a 
case,  has  deemed  it  proper  to  refuse  to  make  such  order.  His 
order  must  therefore  he  affirmed  with  costs.  But  the  present 
order  may  he  so  entered  as  to  show  that  the  court  does  not  now 
pass  upon  the  validity  of  the  dehts  alledged  hy  the  executor  to 
be  due  by  the  deceased. 

It  has  been  deemed  proper  to  look  into  these  claims,  so  far  as 
to  judge  whether  they  are  of  such  a  nature  as  to  entitle  them  to 
any  further  protection  in  the  order  to  be  made.  The  one  due 
to  the  insurance  company  is  under  seal,  and  so  cannot  be  barred 
by  the  statute  of  limitations :  it  needs  no  protection.  The  other 
is  claimed  by  the  executor.  He  is  a  son  of  the  testator,  and 
attended  to  his  father's  pecuniary  affairs  from  1838  to  June  8, 
1843,  when  his  father  died ;  acting  as  his  father's  agent,  with- 
out any  agreement  for  any  compensation,  until  December,  1841, 
when  his  father  signed  an  agreement  to  allow  him  $500  per  an- 
num from  the  time  he  first  took  charge  of  the  business.  For 
this  he  charges  $2459  and  expenses.  There  is  conflicting  tes- 
timony on  the  question  whether  the  father  was  then  competent  * 
to  transact  business.  He  also  charges  $3306  for  medical  at- 
tendance on  his  father  from  the  spring  of  1839  to  December, 
1842.  He  frequently,  during  this  period,  traveled  from  the  city 
of  New- York,  where  he  was  practicing  as  a  physician,  to  Hack- 
ensack,  a  distance  of  about  12  miles,  where  his  father  resided, 
and  attended  to  his  father  as  a  physician.  Many  of  his  visita 
were  also  made  as  agent,  and  as  a  son  to  a  father,  only ;  and 
one  winter  he  passed  there,  with  his  wife,  to  improve  his  own 
health.  He  never  presented  a  bill  to  his  father,  for  those  ser- 
vices, apparently  kept  no  account  of  them  in  his  books,  and 
threatened  some  of  his  relatives  to  present  such  a  claim,  on  ac- 
count of  their  supposed  ill  conduct  to  him. 

He  had  taken  out  letters  testamentary  on  his  father's  will,  in 
Bergen  county,  New  Jersey,  as  well  as  here;  and  after  his 
ftdier's  death  applied  for  authority  to  sell  real  estate  there, 
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mhich  was  refusecl.  Oil  that  application  he  presented,  and 
n'wore  to,  a  petition  declaring  that  he  had  exhibited,  nnder  oath, 
ujtist  and  true  aaxnmt  of  the  debts  of  the  deceased^  as  far  as 
he  could  discover  the  same.  That  account  contained  no  claim 
for  professional  services,  but  a  claim  for  agency  only  ^*for  five 
years,  at  $500  per  year,  besides  interest  and  expenses."  Ac- 
cording to  this  sworn  statement  he  had  not  then  discovered  this 
claim  for  'professional  services.  It  wonld  seem  probable  that 
if  there  had  been  any  just  foundation  for  this  last  claim,  it  would 
ha^  been  not  only  discovered  before  that  time,  but  presented 
also.  It  does  not,  therefore,  commend  itself  to  the  especial  favor 
of  the  court.  Without  passing,  however,  definitively  on  the 
validity  of  that  claim,  it  is  proper  that  the  ordinary  judgment 
of  affirmance  be  entered. 

Decree  affirmed 

[I7bw-Tork  General  Term,  June  11, 1852.    Edwards,  MUdUU  and  Roose- 
vd^  Justices.] 


Westcott  t;^.  King,  impleaded  with  Hays. 

A  bend  executed  by  H.,  K.  ^  W.  to  B.  &  H.  recited  tbat  R.  &  H.  had 
pilrchaaBed  of  F.  his  stock  in  trade,  an  inrentoiy  of  which  was  anneised 
marked  A,  amonnting  to  $a49,73,  which  was  bought  by  F.  of  H.  &  H.  of 
^ew-York ;  also  goods  purchased  by  P.  of  D.,  K.  &  S.,  of  which  an  inventory 
was  annexed  marked  B,  amounting  to  $144,06 ;  that  R.  &,.  H.  upon  pur- 
chasing said  goods  gaye  to  F.  in  part  payment  thereof,  their  note  for  $705, 
payable  Sn  twelve  mentiis ;  that  H.  iu  H.,  by  virtue  of  a  writ  of  replevin, 
had  seized  the  goods  contained  in  the  inventory  marked  Af  asihepropex^ 
of  F. ;  that  D.,  K.  &  8.  had  also  rey^levied  the  goods  in  invent^iy  B,  as  the 
property  of  F. ;  and  that  R.  dt  H.  had  purchased  of  H.  dt  H.  and  of  D.,  K. 
&  8.  severally,  the  goods  contained  in  said  inventories,  and  given  their 
notes  therefor.  The  bond  then  witnessed  -that  in  consid^ation  of  the  de- 
livering up  and  repurchase  of  the  goods  by  R.  db  H.  and  the  execution  and 
delivery  of  their  notes  therefor,  the  obligors  were  held  and  firmly  bound 
unto  R.  &  H.  in  the  sum  of  SIOOO ;  to  which  payment,  well  and  truly  to  be 
made,  they  jointly  and  severally  bound  themselves,  their  heirs,  &c.  The 
condition  was  that  H.  dt  K.  should  indemnify  and  save  harmless  R.  &  H. 
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and  each  of  them,  of  and  flram  the  note  so  g:iTea  hj  them  to  F.  to  the  extent 
only  of  the  amount  of  the  said  inventories,  being  $490,79,  and  of  and  from 
all  costs,  charges,  dec.  arising  fh>m  or  aocming  in  consequence  of  the  exe- 
cution or  non-payment  of  said  note ;  R.  &  H.  agreeing  not  to  pay  the  same, 
but  to  allow  it  to  be  sued.  And  it  was  understood  and  declared  that  in 
ease  H.  d&  K.  should  become  obligated,  by  virtue  of  such  instrument,  to  pay 
to  B.  &  H.,  or  either  of  them,  any  sum  or  sums  of  money,  and  in  case  any 
liability  against  them  should  be  created  by  the  commoncoment  of  any  suit 
for  the  recovery  of  such  note,  all  such  moneys  should  be  paid  by  them  in 
proportion  to  the  respective  amounts  of  the  goods  so  by  them  severally  s<Hd 
to  R.  &  H.  Bgld  that  the  obligors  were  jtrintiy  bound  to  R.  &  H. ;  and  that  in 
the  absence.of  any  stipulation  to  the  contrary,  their  obligation  to  W.,  their 
surety,  was  equally  extensive. 

Where  a  surety  pays  a  Joint  Judgment  against  himself  and  his  two  principals, 
prima  fade  he  is  entiUiAl  to  recover  back  the  amount  paid  by  him,  from 
both  tha  principals. 

A  surety  having  borne  the  burden  of  his  principals,  stands,  in  many  respects, 
in  the  place  of  a  creditor,  and  may  proceed  against  one  or  all  of  them.    ■ 

The  oomplaint  set  forth  in  iotidem  verbis  the  following  hond 
or  specialty :  "  Whereas  Truman  Root  and  Franklin  Hoag,  of 
Saratoga  Springs^  on  the  thirteenth  day  of  October  last  past^ 
purchased  of  George  Ferris  his  stock  in  trade  situated  at  Sara- 
toga Springs  aforesaid,  among  which  were  various  goods,  Wares, 
and  merchandise,  an  inventory  of  which  is  hereto  annexed, 
marked  A,  amounting  to  three  hundred  forty-nine  dollars 
and  seventy  three  cents,  which  were  purchased  by  the  said 
George  Ferris  of  the  firm,  consisting  of  Joel  N.  Hayes  and 
John  L.  Heyer  of  the  city  of  New- York,  and  among  which  wete 
also  various  other  goods,  wares  and  merchandise,  an  inventory 
of  which  is  also  hereto  annexed  marked  B,  amounting  to  one 
hundred  and  forty-four  dollars  and  six  cents,  which  were  pur- 
chased by  the  said  George  Ferris  of  the  firm,  consisting  of 
Marcus  F.  Dow,  John  S.  King  and  John  H.  Smith  of  the  said 
city  of  .New-Tork.  And  whereas  the  said  Root  &  Hoag,  upon 
the  purchase  of  the  said  stock  in  trade,  executed  to  the  said 
George  Ferris,  as  part  payment  therefor,  their  certain  note  for 
seven  hundred  and  five  dollars,  payable  to  the  said  George  Fer- 
ris or  bearer,  twelve  months  from  date.  And  whereas  the  said 
Hayes  &  Heyer,  by  virtue  of  a  writ  of  replevin,  issued  out  of 
the  supreme  court  of  the  state  of  New- York,  in  which  they,  the 
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said  Hayes  &  Heyer,  are  plaintiffs,  and  the  said  George  Perria 
is  defendant,  have  replevied  the  said  goods,  wares  and  merchan- 
dise contained  in  said  inventory  marked  A.  And  whereas  the 
the  said  Dow,  Eong  and  Smith,  by  virtue  of  a  writ  of  replevin 
also  issued  out  of  said  court,  in  which  they,  the  said  Dow,  King 
and  Smith,  are  plaintifis,  and  the  said  George  Ferris  is  defend- 
ant, have  also  replevied  the  said  goods,  wares  and  merchandise 
oontanied  in  said  inventory  marked  B ;  all  of  said  goods,  wares 
and  morchsndiie  so  obntained  in  said  inventories  marked  A,  and 
B,  being  so  replevied  from  the  possession  of  sud  Root  &  Hoag. 
And  whereas  the  said  Boot  &  Hoag  have  purchased  of  the  said 
Hayes  &  Heyer,  and  of  the  said  Dow,  King  and  Smith,  severally, 
the  respective  goods,  wares  and  merchandise  so  contained  in  said 
imrentories, .  and  executed  their  notes  therefor,  payable  twelve 
months  after  date  to  the  said  Hayes  &  Heyer  and  the  said  Dow, 
King  and  Smith  respectively.  Now  therefore,  know  all  men 
by  these  presents,  that  in  consideration  of  the  delivering  up 
and  r^urohase  of  the  said  goods  by  the  said  Boot  &  Hoag,  and 
the  execution  and  delivery  by  them  of  the  said  last  mentioned 
notes,  that  we^  Joel  IL  Hayes,  John  L.  King  and  James  B. 
Westoott,  are  held,  and  firmly  bound,  unto  the  said  Truman 
Boot  and  Franklin  Hoag  in  the  sum  of  one  thousand  dollars, 
lawful  money  of  the  state  of  New- York,  to  be  paid  to  the  said 
Truman  Boot  and  Franklin  Hoag,  their  heirs,  executors,  admin- 
istrators or  assigns.  To  which  payment  well  and  truly  to  be 
m^de,  we  jointly  and  severally  bind  ourselves,  our  heirs,  execu- 
ifeors  and  administrators  firmly  by  these  presents.  Sealed  with 
•our  seals,  and  dated  this  fourth  day  of  November,  one  thousand 
ei^t  Hundred  and  forty-four.  The  condition  of  this  obligation 
is  such,  that  if  the  said  Joel  N.  Hayes  and  John  L.  King,  their 
heirs,  executors  and  administrators  shall  indemnify  and  save 
harmless  the  said  Truman  Boot  and  Franklin  Hoag,  and  each 
of  them,  their  heirs,  executors  and  administrators  of  and  from 
the  payment  of  the  said  note  as  aforesaid,  executed  by  the  said 
Boot  d^  Hoag  to  the  said  George  Ferris,  to  the  extent  only  of 
the  amount  of  the  said  two  annexed  inventories,  being  four  hun- 
dred ninety  ddlars  and  sevnity-nine  cents ;  and  shall  also  save 
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harmless  and  indemnify  the  said  Root  6c  Hoag,  and  each  of 
them,  their  heirs,  executors  and  administrators  of  and  from  all 
costs,  charges,  expenses,  troable  and  liabilities  that  may  arise 
from,  accrae  or  happen  to  them,  or  either  of  them,  or  either  of 
their  heirs,  execntors  or  administrators  in  conseqnence  of  the  ex- 
ecution or  non-payment  of  the  said  last*  mentioned  note,  the  said 
Root  &  Hoag  hereby  jointly  uid  severally  agreeing  not  to  pay 
the  same,  but  to  allow  the  same  to  be  prosecuted,  and  in  case  of 
such  prosecution,  agreeing  to  give  said  Hayea.&  Kitkg  notice 
thereof,  through  W.  A.  Beach,  of  Saratoga  Springs,  the  said 
Root  &  Hoag  not,  howeyer,  being  bound  personally  to  defend 
or  carry  on  any  such  suit  that  may  be  commenced,  but  to  allow 
the  said  Hayes  d&  King  to  use  their  names  for  the  purpose  of 
contesting  the  same;  then  the  obligation  to  be  voidt  else  to  re- 
main in  fiill  force.  It  being  hereby  understood  and  declared^ 
in  case  the  said  Hayes  &  Emg  shall  become  obligated  by  vir- 
tue of  this  instrument  to  pay  to  the  said  Root  6c  Hoag,  or 
either  of  them,  or  their  representatives,  any  sum  or  Jums  of 
money,  and  in  case  any  liability  against  them  shall  be  created 
by  the  commencement  of  any  suit  for  the  recovery  of  6aid  last 
mentioned  note ;  that  all  such  moneys  shall  be  paid  by  them  in 
proportion  to  the  respective  amounts  of  the  goods  as  aforesaid, 
by  them  severally  sold,  in  their  firm  names,  to  the  said  Root  A 
Hoag."  (Sealed  and  cfelivered,  dsc.  by  Ejno,  Hates  and  Wes*iv 
coTT.)  The  complaint  then  alledged  that  the  plaintiff  was  surety 
for  King  &  Hayes,  who  agreed  to  indemnify*  him.  That  a  judg- 
ment was  recovered  against  Root  &  Hoag  on  the  note  to  Ferris, 
and  they  were  compelled  to  pay  it  That  Root  &  Hoag  there- 
upon sued  King,  Hayes  and  Westcott  (parties  to  this  suit)  upon 
this  bond,  and  recovered  $688,46  damages,  and  $122,81  costs ; 
which  the  plaintiff  had  been  compelled  to  pay.  That  no  part 
of  this  sum  had  been  refunded  to  him,  except  that  the  assignee 
of  Hayes  &  Heyer  had  paid  $196,  leaving  $628,05  tmp^d, 
which,  with  interest  thereon,  the  plaintiff  claimed  to  recover. 

The  answer  of  King  denied  nearly  every  allegation,  and  denied 
knowledge  suflicient  to  form  a  belief,  Ac;  and  denied  any 
promise  to  indemnify,  or  that  the  plaintiff  was  surety  fi>9  Ae 
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defendant  King,  except  to  the  extent  only  of  the  amount  sped- 
fied  in  said  bond,  as  being  the  price  paid  by  Ferris  to  Dow, 
King  and  Smith  for  the  goods,  to  wit,  $144,06 ;  and  insisted 
that,  by  the  terms  of  the  bond,  the  plaintiff  was  surety  for  him 
only  to  that  extent 

On  the  trial,  the  plaintiff  proved  a  judgment  in  the  suit  of 
Benedict^  et  al  v.  Root  ^  Hoag,  for  damages  $718,42,  costs 
$22,98,  docketed  February  16, 1846 ;  also  a  judgment  in  favor 
of  Boot  d&  Hoag  against  Hayes,  King  and  Westcott  for  $68^46 
damages,  and  $122,81  costs,  docketed  January  14, 1848.  A. 
Bockes  testified  that  his  recollection  was,  that  both  defendants 
defended  the  suit  brought  by  Boot  &  Hoag,  and  that  the  plun- 
tiff  paid  the  judgment.  That  the  point  on  the  demurrer  was 
that  the  undertaking  by  the  bond  was  not  a  joint  but  a  separate 
undertaking,  and  that  King  and  Hoag  could  not  be  sued  with 
Westcott,  nor  Westcott  with  iikem.  It  appeared  by  the  record, 
that  the  suit  of  Benedict  et  cd  v.  Root  ^  Hocig,  was  on  a  note 
for  $706^  dated  October  80, 1844,  given  to  Ferris  or  bearer,  and 
payable  in  twelve  months,  and  judgment  was  rendered  on  de- 
fault In  the  case  of  Boot  &  Hoag  against  the  plaintiff  and  the 
present  defendants,  it  appeared  by  the  record,  that  the  defend- 
ants assigned  forty  causes  of  demurrer  to  the  declaration ;  and 
among  others,  that  it  was  not  a  joint  undertaking  with  said  West- 
cott, but  a  separate  obligation,  upon  which  Hayes  &,  King  could 
not  be  sued  with  the  plaintiff^  or  the  plaintiff  with  them. 

C.  AT.  Lester  J  for  the  plaintiff. 

O.  Scott  J  for  the  defendants. 

Hand,  J.  The  interests  of  the  two  firms,  represented  by 
King  and  Hays,  were  distinct ;  and  the  schedules  of  the  goods 
which  each  had  sold  were  annexed  to  the  bond ;  by  the  last 
clause  of  which,  it  is  stated  to  be  "  understood  and  declared," 
that  the  moneys  that  Hayes  and  King  shall  be  obliged  to  pay 
Boot  &  Hoag,  and  also  in  case  of  any  liability  created  against 
them,  they  shall  pay  in  proportion  to  the  ^'respective  amounts 
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of  the  goods  as  aforesud,  by  them  severally  sold,  in  their  firm 
names,  to  the  sidd  Boot  d&  Hoag." 

Bat,  by  the  bond,  Hayes,  King  and  Westcott  declare  they 
are  held  and  firmly  bonnd  to  Boot  &  Hoag  in  the  penalty  of 
^1000,  to  the  payment  of  which  they  "jointly  and  severally" 
bind  themselves.  And,  by  the  condition,  Hayes  and  King 
were  to  indemnify  and  save  harmless  Boot  &  Hoag  from  the 
payment  of  the  Feriris  note,  to  the  extent  only  of  the  amount  of 
said  inventories,  being  $490,79. 

As  to  covenantees,  it  is  said,  that  one  and  the  same  covenant 
cannot  be  made  both  joint  and  several  with  them,  where  the 
interest  is  joint.  And  the  rule  seems  to  be,  that  if  the  language 
of  the  covenant  is  capable  of  being  so  construed,  it  will  be  taken 
to  be  joint  or  several,  according  to  the  interest  of  the  parties 
to  it.  {See  Ecdeson  v.  Clipsham,  1  Sound.  158,  and  notes ; 
Slingsby^s  case^  5  Co.  19 ;  Bradbume  v.  Botfietd^  14  M.  4* 
W.  569;  Addison  v.  Crick,  10  Q.  B.  Rep.  106;  Keightley 
y.  Waisony  4  Exch.  716 ;  James  v.  Emery,  5  Price,  629 ;  S. 
C,  8  Taunt.  245 ;  2  /.  £.  Moore,  195 ;  Sorslie  v.  Park,  12 
M.  4*  W.  146 ;  Hopkinson  v.  Lee,  6  Q.  B.  Rep.  964;  Ander- 
son  V.  Martindale,  1  East,  497 ;  Wakefield  v.  Brown,  9  Q.  B. 
Rep.  209  ;  Mills  v.  Ladbrooke,  7  M.  ^^  G.  218;  Moor,  260; 
Withers  v.  Bucham,  8  JB.  4*  C.  254;  Ludlow  v.  McCrea, 
1  Wend.  281 ;  Rawle  on  Cov.  458, 454,  and  note.)  So  far,  the 
authorities  seem  to  agree ;  but  there  has  been  a  contrariety  of 
opinion  as  to  how  far  this  construction  must  yield  to  an  inten* 
tion  evinced  by  the  use  of  express  language.  {Preston^s  Touch. 
166.  Parke,  B.  in  Bradbume  v.  Botfield,  supra.  Gibbs.  C. 
J.  in  James  v.  Emery,  supra.  Lord  Denman,  C.J.in  Hop- 
kinson V.  Ijce,  supra.)  But  as  to  covenantors,  they  may  cove- 
nant jointly;  or  severaUy ;  or  jointly  and  severally.  And,  it 
seems,  that  they  may  be  bound  severally,  though  the  interest 
be  joint  {Duke  of  Northumberland  v.  Errington,  6  T  R.  522. 
Enys  V.  Donnithome,  2  Burr.  1196.  Mansell  v.  Burridge, 
7  T.  R.  852.  And  see  Robinson  v.  Walker,  1  Salk.  898; 
LiUy  V.  Hodges,  8  Mod.  166 ;  6  Co.  Rep.  23 ;  Coope  v. 
Twynam,  1  Tur.  4*  A  426;  Simson  v.  Cooke^  1  Bing.  452; 
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Berkley  v.  Presgrave,  1  East,  220.  Bui  see  the  language 
of  the  judge  in  Johnson  v.  Wilson,  Willes,  258.)  If  the 
covenant  is  joint  and  seversd,  tlie  covenantee  may  sue  one  or  alL 
{Piatt  on  Cov.  117, 118.)  By  a  joint  covenant,  several  may  be 
answerable,  each  for  himself,  and  also  for  the  defaults  of  hie 
co^covenantors  ;  and  they  are,  in  that  respect,  in  eSect,  co-snre<* 
ties  for  each  other.  And  one  may,  it  seems,  in  the  same  in8tni>- 
ment^  be  bound  for  the  performance  of  distinct  acts  by  diffisrent 
persons.  {See  Simson  v.  Cooke,  supra;  Enys  v.  Donnithome^ 
supra ;  Sorslie  v.  Park,  supra.) 

In  this  case,  the  positive  declaration  that  the  liabilities  of 
Hayes  Mid  King,  and  the  payment  by  them  of  any  sum  to  Boot 
&  Hoag,  shall  be  in  certain  specified  respective  proportions, 
would  seem  to  be  too  clear  to  admit  of  doubt  as  to  the  intention  of 
the  parties.  But  the  court,  in  tiie  action  brought  by  Boot  d^ 
Hoag  against  these  parties,  must  have  considered  that  clause 
as  only  defining  rights  as  between  Hayes  and  King ;  and  not  as 
impugning  or  qualifying  the  intention  to  be  jointiy  bound  as  be- 
fore expressed.  But  on  whatever  ground^  in  that  cause,  the  de- 
cision was  placed,  judgment  decides  that  they  were  jointly  bound 
to  Boot  &  Hoag. 

Their  joint  liability  to  Boot  &  Hoag  being  established,  in  the 

absenceof  any  stipulation  to  the  contrary,  their  obligation  to  their 

surety  must  be-  considered  co  extensive.    He  has  borne  their 

burden,  and  liberated  each  of  them  from  the  liability  for  the 

^hole  debt;  and  as  a  coFollary  to  that,  they  should  indemnify 

™°-    -^^d  ie  may  proceed  against  each  or  all,  for  the  whole. 

(P^A.  on  Obligations,  p.  2,  ch.  6,  i  7,  art.  1,  5§  1,  5.     Theo. 

Adhf"'"^'  ^«».  ed.  ofim.    14  Ves.  22.    Burge,  860,  364) 

er^ta^r'^?J^\^^^^.  in  many  respecte,  in  the  place  of  the 

tire  wAo/e  am  *^^^  ^^^  ^  judgment  for  the  phiintiff  for 

^ount  p^^  ^^  j^  ^^j  jj^t  already  repaid  to  him 

Ordered  accordingly* 

«'^*.  Term,  June  21, 1862.     Hand,  Juitice.} 
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8.  db  F.  made  an  aasignment,  for  the  benefit  of  creditorSi  giving  preferences 
according  to  schednle  B,  of  "  all  and  singnlar  the  lands,  tenements,  &c, 
[dtnate  within  the  state  of  New-York,  and  all  the  goods,  chattels,  &c.,  and 
property  of  ereiy  name  and  nature  of  the  said  8.  '<&  F.,  more  particularly 
enumerated  and  described  in  the  schedule  hereto  annexed  marked '  sched- 
ule A,*  in  trust  that  the  assignees  should  take  possession  and  sell  and  dispose 
of  the  same  j  upon  such  terms  and  conditions  as  in  their  Judgment  they  may 
think  meet,"  &c.,  **  and  conrert  the  same  into  money."  The  assignment 
coDsifltod  of  separate  sheets,  not  attached  together  when  it  was  executed. 
8.  himself  drew  sehednle  A,  which  was  on  a  separate  sheet;  and  there  was 
no  evidence  that  F.  ever  saw  it.  Afterwards  the  several  sheets,  excepting 
schedule  A,  were  wafered  together,  and  sent  to  the  clerk's  office  to  be  re- 
corded; the  attorney  who  drew  the  papers  still  retaining  schedule  A.  After 
the  makfaig  of  a  contract  for  the  sale  of  the  assigned  property,  by  t)ie  as- 
signeee,  and  a  levy  thereon  by  a  creditor,  and  the  commencement  of  a  suit 
by  the  purchasers,  against  the  sheriff,  schedule  A  was  attached  to  the  a»- 
signment.  Heldf  that  the  schedule,  containing  a  specification  of  the  prop- 
erty conveyed,  would  have  controlled  and  limited  the  general  words  of  the 
assignment ;  that  such  schedule  not  being  annexed,  the  assignment  was  in- 
sensible, and,  as  against  creditors,  did  not  convey  the  property  to  the  as- 
signees. 

Beld  also  J  that  parol  evidence  in  relation  to  the  schedule  not  annexed,  was 
inadmissible  to  explain,  vary  or  affect  the  sealed  instrument ;  though  such 
instrument  was  imperfect  without  it. 

One  named  as  trustee,  in  a  deed,  may  renounce,  or  reftise  to  accept,  and  the 
willing  trustees  take  the  estate.  But  U  uems  that  without  disclaimer,  ne- 
glect, refusal,  or  notice,  the  other  trustees  named  cannot  proceed,  in  such  a 
case,  and  execute  the  trust 

liniether  an  assignment  of  his  property,  by  a  debtor,  which  authorizes  the 
I  to  sell  upon  credit,  is  not  void  as  mgainst  creditors  'i    Quare. 


The  complaint  in  this  4saa8e  alledged  tiiat  the  pliuntifb,  in 
Sq[>teml>er,  1850,  were  oopartnerSi  and  as  saeh,  owners  of  a 
quantity  of  merchandise  spedfied,  of  the  value  of  $8000,  which 
the  defendant,  being  sheriff  of  Warren  county,  wrongfully  seized 
and  carried  away  out  of  their  possession,  and  they  prayed  a  return 
and  diunages.  The  answer  denied  the  copartnership  and  the 
ownership  and  possession  of  the  plaintiffs ;  admitted  the  de- 
fendant was  sheriff,  but  doiied  that  he  took  the  property  withotlt 
authority,  &o. ;  but  set  up  a  judgment  in  favor  of  one  LaUirop 
and  aoodier,  against  Shattuck  &  Fester,  for  over  ^lOO,  render- 
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ed  September  11, 1850,  and  execution  issued  thereon  to  the  de- 
fendant, by  virtue  of  which  he  levied  upon  a  certain  portion  of 
the  property  in  question,  which  he  specified,  and  upon  that  only, 
and  that  the  same  was  the  property  and  in  possession  of  Shat- 
tuck  &  Foster.  The  reply  denied  there  was  any  such  judgment 
or  execution  or  levy  upon  the  part  specified  by  the  defendant ; 
but  alledged,  on  the  contrary,  that  without  lawful  right  or  au- 
thority, he  took  and  carried  away  all  of  it.  It  denied  the  goods 
were  in  the  store  of  Shattuck  &  Foster  at  the  time  of  the  levy, 
or  were  their  property,  or  the  property  of  any  one  but  the  plain- 
tiffs, or  liable  to  be  taken  by  virtue  of  an  execution  against 
Shattuck  &  Foster,  or  that  they  were  in  the  possession  or  con- 
trol of  the  latter.  The  cause  was  tried  before  Mr.  Justice  Cady 
at  the  Warren  circuit,  in  May,  1851,  and  a  verdict  found  for  the 
plaintiffs,  upon  which  judgment  was  rendered.  A  bill  of  excep- 
tions was  signed,  and  the  defendant  appealed.  On  the  trial, 
the  plaintiffs,  to  show  property,  gave  in  evidence  an  instrument 
under  seal,  dated  July  16, 1850,  executed  by  Shattuck  &  Foster, 
reciting  that  S.  &  F.  were  indebted  and  unable  to  pay,  and  were 
desirous  to  make  a  fair  distribution,  &c. ;  and  in  consideration 
of  the  premises  and  one  dollar,  they  granted,  bargained,  sold, 
released,  assigned  and  set  over  to  Amasa  Shattuck  of  Massa- 
chusetts, and  Boyal  Ball  of  Troy,  their  heirs  and  assigns  for- 
ever, "  all  and  singular  the  lands,  tenements  and  hereditamentSi 
situate,  lying  and  being  within  the  state  of  New- York,  and  all 
the  goods,  chattels,  merchandise,  bills,  bonds,  notes,  book  ac- 
counts, claims,  demands,  choses  in  action,  books  of  account, 
judgments,  evidences  of  debt,  and  property  of  every  name  and 
nature  whatever,  of  the  said  parties  of  the  first  part,  more  particu- 
larly enumerated  and  described  in  the  schedule  hereto  annexed 
marked  schedule  A,  to  have  and  to  hold  the  same,  and  every  part 
and  parcel  thereof,  with  the  appurtenances,"  in  trust,  "  to  take 
possession  of  all  and  singular  the  lands,  tenements  and  heredi- 
taments, property  and  effects  hereby  assigned,  and  sell  and  dis- 
pose of  the  same  upon  such  terms  and  conditions  as  in  their 
judgment  they  may  think  best  and  meet  for  the  interest  of  the 
parties  concerned,  and  convert  the  same  into  money}"  and  pay 
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the  expenses,  and  then  certain  preferred  creditors,  and  with  the 
surplus  to  pay  all  th6  creditors  of  S.  ic  F.,  returning  the  sur- 
plus, if  any,  to  the  assignors.  And  for  the  better  execution  of 
the  trust,  the  assignees,  their  administrators,  executors  and  as- 
signs, were  appointed  the  true  and  lawful  attorneys,  irrevocable, 
of  the  assignors,  with  power  to  do  all  that  was  necessary  in  the 
prenuses.  It  was  acknowledged  on  the  19th  of  the  same  month, 
before  a  justice.  Schedule  B  was  on  the  third  half  sheet,  and 
read  as  follows :  ''  Schedule  B.  Being  the  indiriduals  or  firms 
to  be  first  paid  out  of  the  proceeds  of  the  assignment  made  this 
16th  day  of  July,  A.  D.  1850,  by  Benjamin  T.  Shattuck  and 
Iidward  C.  H.  Foster,  to  Amasa  Shattuck  and  Royal  Ball,  and 
stating  the  names  of  five  creditors.  On  the  fourth  half  sheet 
was  the  provision  in  relation  to  the  surplus,  and  the  rest  of  the 
assignment. 

Marcus  Ball  testified  that  he  was  a  subscribing  witness  to  the 
assignment.  That  the  assignor,  Shattuck,  executed  it  in  Troy, 
at  the  ofiSce  of  the  witness,  on  the  16th  of  July,  1850,  and  Fos- 
ter, at  their  store  in  Glen's  Falls,  where  the  assignors  resided, 
and  were  merchants,  on  the  19th.  That  he  went  up  to  Olen's 
Falls  to  have  Foster  execute  it,  and  to  take  possession.  That 
the  sheets  were  not  wafered  together  when  he  came  to  G. ;  nor 
could  he  state  that  they  were  at  any  time.  That  he  did  not  de- 
tach any  schedule  A  from  it  before  he  sent  it  for  record.  That 
schedule  A  was  in  B.  F.  Shattuck's  handwriting.  That  it  was 
made  out  when  S.  signed  the  assignment,  and  had  been  in  wit- 
ness' possession*  ever  since.  That  he  attached  schedule  A  to 
the  assignment  after  he  received  the  latter  back  from  the  clerk's 
office,  but  he  could  not  state  when.  That  he  kept  schedule  A 
in  his  possession  when  the  rest  of  the  assignment  was  sent  for 
record,  and  it  was  never  attached  until  after  the  assignment  was 
recorded.  That  he  was  attorney  for  the  plwitiffs,  and  brother 
of  one  of  the  assignees,  who  was  a  preferred  creditor.  That  the 
schedule  A  was  present  in  his  office  when  S.  executed  the  as- 
signment. That  it  was  then  all  present,  but  in  separate  sheets. 
Under  objection,  the  witness  testified,  that  all  the  sheets  were 
presented  to  Shattuck  or  declared  by  him  as  parts  of  the  assign* 
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ment.  The  witness  further  testified,  under  objection,  that  the 
assignees  acted  under  the  assignment ;  sold  some  of  the  goods, 
and  collected  money*  That  he  did  not  see  Amasa  Shattock 
making  any  collections.  The  plaintiffs  then  offered  the  assign- 
ment in  evidence ;  to  vhich  the  defendant  objected  that  it  was 
never  executed ;  that  it  was  never  properly  executed ;  that  it 
bad  not  been  properly  proved ;  that  it  conveyed  nothing,  and 
was  void  inasmuch  as  it  authorised  the  assignees  to  sell  on  credit 
These  objections  were  overruled,  and  the  defendant  excepted, 
and  the  afisignment  was  given  in  evidence.  The  witness  further 
testified,  that  when  Foster  executed  the  assignment,  the  witness 
took  possession  of  the  store.  That  he  went  about  it,  saw  what 
was  there,  took  the  key  and  closed  it  about  6  P.  M. ;  kept  the 
key  till  next  morning,  and  then  left  for  Troy,  leaving  the  key 
with  Shattuck  &  Foster  and  the  store  in  their  charge.  That 
he  left  the  books  of  account  and  carried  away  nothing.  That 
he  could  not  say  whether  he  left  the  assignment  with  them  to 
be  sent  to  be  recorded,  or  sent  it  himself.  That  he  was  not  at 
G.  again  till  the  next  September,  when  these  suits  were  com- 
menced, and  in  the  intermediate  time  S.  &  F.  retailed  the  goods. 
That  the  plaintiffs  lived  in  Ohio. 

H.  Van  Tassel  testified,  tibat  he  took  the  acknowledgment  of 
both  assignors  on  the  19th  July,  and  that  Foster  executed  it  in 
his  presence.  The  assignment,  not  including  the  schedule  A, 
had  a  certificate  on  the  back  that  it  was  recorded  on  the  22d 
July,  1850,  in  the  book  of  deeds,  by  the  clerk  of  Warren  county. 

Royal  Ball  swore,  that  at  the  date  of  the  assignment  S.  d:;  F. 
0ired  him  o?er  $1080  for  cash  and  indorsements,  loaned.  That 
he  left  Troy  on  the  17th  of  July  for  Ohio,  and  was  gone  four 
weeks,  and  while  absent  he  negotiated  a  sale  of  the  assigkied 
proper^  to  the  plaintiffs,  who  were  about  to  commence  business 
in  Bristolville,  0.  That  soon  after  his  return  Moir  called  on 
bim,  and  the  witness  named  a  sum  for  which  he  could  have 
the  entire  stock  of  goods.  That  Moir  went  to  Glen's  Falls  to 
look  at  the  goods,  and  after  a  day  or  two  concluded  to  take  them. 
That  witness  then  ordered  S.  &  F.  to  ascertain  the  stock  and 
boK  tbem  up.    Moir  bought  some  of  the  store  fixtures,  indivicl- 
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iially,  St  $104,^-  The  balance  he  took  for  his  firm.  The 
goods  were  sold  25  per  cent  lower  than  the  original  cost  in  Troy 
and  New-Tork,  and  were  a  broken  remnant.  Goods  to  the 
amount  of  $296  had  been  sold  in  the  store  after  the  assignment, 
-deducting  which,  wid  the  25  per  cent,  and  $104  sold  to  Moir, 
left  a  balance  sold  to  the  pliuntiffs  of  $2514,49,  which  was  the 
fair  value,  and  the  goods  were  taken  possession  of  at  the  time, 
and  paid  for,  all  but  $150,  on  the  18th  of  September,  1850. 

Amasa  Shattuck  testified,  he  was  the  brother  of  B.  F.  Shat- 
tuck,  who  was  indebted  to  him,  in  July,  a  little  short  of  $1800 
for  money  he  had  lent  him.  That  he  could  not  tell  when,  nor 
from  whom,  he  first  heard  of  the  assignment  That  he  con- 
versed with  his  son  about  it  before  it  was  made.  The  defendant 
objected  to  evidence  of  these  conversations,  but  -they  were  adr 
mitted.  He  further  testified  that  he  had  not  heard  of  the  sale 
until  after  it  was  made.  That  his  acting  as  the  assignee  was 
talked  of  in  May.  That  he  had  information  that  he  was  ap- 
pointed assignee,  but  he  could  not  tell  by  whom,  whether  by 
«his  son  or  by  Ball.  He  did  not  know  as  he  had  done  any  thing 
under  the  assignment,  before  he  came  to  Troy  in  September, 
and  that  he  was  seventy-two  years  of  age. 

Foster,  one  of  the  assignees,  testified  that  he  and  Shattuck 
were  employed  in  the  store  after  the  assignment,  one  for  $20 
the  other  for  $25  per  month.  He  also  testified,  under  objection, 
that  he  and  B.  F.  Shattuck  had  no  real  estate  out  of  New-Tork, 
nor  any  personal  estate  except  what  was  in  the  schedule  A. 

It  was  proved  that  the  assignees  sold  and  delivered  the  goods 
to  the  plaintiff  on  the  18th  of  September,  1850,  and  received  in 
payment  four  notes  of  $626,12  each,  at  4,  8, 12  and  16  months. 
The  defendant  proved  the  judgment  set  up  in  the  answer  en- 
tered on  the  11th  of  September,  1850,  and  execution  issued 
thereon  ^n  the  same  day ;  and  the  deputy  who  received  it,  tes- 
tified that  he  levied  on  the  same  day  on  a  part  of  the  goods, 
which  he  specified. 

The  proof  being  etosed,  the  defSmdant  moved  for  a  nonsuit, 
because  the  proof  did  not  show  the  assignment  was  properly 
executed  to  transfer  the  title ;  nor  show  that  schedule  4^  vqm 
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present  when  Foster  executed  the  asdignment ;  nor  that  the  sxh 
signment  was  executed  by  S.  &  F. ;  nor  that  Amasa  Shattuck 
ever  accepted  or  acted  under  the  assignment^  or  authorized  his 
name  to  be  used  in  the  instrument.  But  that  the  proof  did  show 
the  plaintiffs  wer^  not  bona  fide  purchasers.  That  the  assign- 
ment was  void  because  it  conveyed  nothing ;  and  also  because 
it  allowed  the  assignees  to  sell  on  credit.  The  motion  for  a 
nonsuit  was  denied,  and  the  defendants  excepted,  and  the  jury 
found  a  verdict  for  the  plaintiffs  for  six  cents  damages,  and 
assessed  the  value  of  the  property  at  $2800. 

E.  jET.  Rosekrans,  for  the  appellant. 

W.  A.  Beach,  for  the  respondent 

By  the  Courts  Hand,  J.  It  does  not  appear  that  one  of  the 
subscribing  witnesses  saw  the  assignment  executed  at  all ;  and 
the  other  only  wrote  the  initials  of  his  name,  on  the  16th  or  19th 
of  July.  But  it  is  sufficient  that  Shattuck  ic  Foster  both  ac- 
knowledged the  assignment  before  a  proper  officer. 

It  is  pretty  clear  from  the  testimony,  that  the  assignment  was 
not  delivered  to  Amasa  Shattuck,  nor  did  he  accept  the  trust, 
or  act  nnder  it,  until  after  the  levy.  B.  Ball  testified,  that  he 
acted  nnder  an  authority  from  Shattuck,  in  writing ;  but,  though 
called  for  on  the  trial,  no  writing  was  produced,  and  the  testi- 
mony of  Amasa  Shattuck  himself  certainly  tends  to  show  that 
be  did  not  accept  the  trust,  at  least  till  after  the  levy ;  and 
leaves  it  in  doubt  whether  he  ever  heard  of  it,  until  about  the 
time  he  came  to  Troy,  in  September,  after  the  goods  were  sold. 
He  says  he  consented  to  act  as  assignee  with  reluctance.  But 
his  son  wrote  to  him  in  September,  to  come  to  Troy,  and  he  adds, 
*'  I  think  I  knew  before  that  time  that  the  assignment  had  been 
made ;  I  do  not  know  when  or  how  I  got  the  information."  He 
states,  that  before  the  goods  were  sold  to  the  plaintiffs,  '^he  had 
heard  nothing  in  regard  to  the  purpose  of  selling."  Delivery 
of  a  deed  to  a  third  person,  is  said  to  be  a  good  delivery,  if  it  be 
for  tjie  use  of  the  grantee.    {Chwrch  v.  Oilman^  16  Wend.  668. 
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Elsejf  y«  Metcalfj  1  Z>mto,  823.  Raihbun  v.  Rathbun,  1  J5arA« 
jSL  C  i2ep.  98.)  And  a  part  of  the  trustees  named  may, 
it  seems,  renounce,  and  the  willing  tmstees  take  the  estate. 
{SmaU  V.  Marwoody  9B.^  C.  800.  Nicholson  v.  Woodwarth, 
2  Swanst,  365.  21  Vin.  535.  HUl  an  Trustees,  225.  Afut 
see  Johnson  t.  Fleet,  14  TFisncI.  176 ;  Crewe  v.  Dicken,  4  Fes. 
97 ;  ^doifis  V.  Taunton,  5  MkM.  435.)  But  I  find  no  case 
authorizing  one  assignee  to  execute  the  trust  without  any  dis- 
chiimer  or  neglect  of  his  co-assignee,  and  without  even  notice  to 
him  of  the  assignment.  One  named  as  trustee  may  refuse  to 
accept,  in  which  case  the  estate  never  vests  in  him.  ( Townson 
V.  TickeU,  3  Bam.  ^  Aid.  31.  HiU  on  Trust.  223.)  And 
it  seems  he  may  disclaim  by  parol ;  and  even  his  conduct  may 
amount  to  a  disclaimer.  {HUl  on  Trus.  224.)  .  But  to  disregard 
him  in  the  first  instance,  without  notice  and  without  any  neglect 
or  expression  of  refusal  on  his  part,  would  be  disregarding  an 
important  part  of  the  assignioent.  As  to  realty,  trustees  take 
as  joint  tenants,  and  all  must  unite  in  a  sale,  and  they  have  all 
equal  power,  interest  and  authority,  with  respect  to  the  trust 
estate.  (1  R.  S.  727,  §  44.  Id.  735,  §  112.  HUl  on  Trust. 
805,  and  cases  there  cUed.)  As  between  the  parties  thereto^  it 
is  generally  presumed  the  grantee  accepts  a  conveyance,  until 
the  contrary  is  proved.  ( Tovmson  v.  TickeU,  supra.  And  see 
Doe  V.  SmUh,  6  JB.  ^  C.  112 ;  HUl  on  Trust.  224.)  But  it 
has  been  held  that  an  assignee  must  accept  before  levy  upon 
personal  property.    {Crosby  v.  HUiyer,  24  Wend.  280.) 

If  any  estate  vested  in  Shattuok  before  the  levy,  he  seems 
to  have  had  no  agency  in  the  attempted  sale.  It  would  have 
been  difEcult  to  make  him  accountable  as  trustee,  upon  the  ground 
of  any  interference  with  the  trust  fund,  up  to  the  time  of  the  sale. 

The  complaint  alledges  that  the  defendant,  as  sheriff  of  the 
county  of  Warren,  "  without  any  lawful  right  or  authority,  un- 
justly seized,  and  forcibly  and  wrongfully  took  from  the  posses- 
sion of  the  plaintiffs,  and  without  any  lawful  right  or  authority 
carried  away"  the  property.  The  sale  to  the  plaintiffs  was  on 
the  18th  of  September.  The  deputy  of  the  defendant  testified 
that  he  made. the  levy  on  the  11th  of  that  month.    If  the  taking 
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was  at  that  time,  the  property  was  not  taken  from  the  posses- 
eion  of  the  plaintiffs,  and  they  could  not  maintain  this  action.  I 
do  not,  however,  find  that  this  objection  was  specifically  taken 
at  the  trial. 

But  disregarding  these  objections,  I  think  there  is  a  oonclu* 
sive  answer  to  this  suit.  When  Shattuck  executed  the  assign^ 
ment,  the  schedule  of  the  property  was  present,  though  not 
annexed  to  the  assignment.  As  I  understand  the  testimony, 
the  assignment  and  schedules  were  then  on  several  loose  sheets 
or  half  sheets,  not  fastened  together  in  any  way ;  and  he  de- 
clared these  sheets  parts  of  the  same  instrument.  Three  days 
afterwards  Foster  signed  the  assignment,  and  after  that,  it  would 
seem,  all  but  schedule  A  were  wafered  together  by  some  one, 
and  transmitted  to  the  clerk  of  the  county,  in  an  adjc»ning  town, 
for  record.  A  person  acting  for  one  of  the  assignees  kept  pos- 
session of  schedule  A,  and  after  this  suit  was  commenced,  he 
obtained  possession  of  the  assignment,  which  had  been  recorded 
in  the  mean  time,  and  then,  for  the  first  time,  affixed  schedule 
A  thereto.  It  does  not  appear  that  the  assignor,  Foster,  ever 
saw  that  schedule.  It  is  said,  the  assignment  conveyed  all  the 
personal  property  of  Shattuck  &  Foster  without  the  schedules. 
That  conveys  all  their  lands,  tenements  and  hereditaments  in 
the  state  of  New-Tork,  and  adds,  ^*  and  all  the  goods,  chattels, 
merchandise,  bills,  bonds,  notes,  books  of  account,  judgments, 
evidences  of  debt  and  property,  of  every  name  and  nature  what- 
ever, of  the  said  parties  of  the  first  part,  more  particularly  enu- 
merated and  described  in  the  schedule  hereto  annexed,  and 
marked  schedule  A."  Clearly  this  schedule  contained  the  per- 
sonal estate,  and  the  only  personal  estate  transferred.  It  would 
control  and  limit  the  general  words,  by  every  sound  rule  of  con- 
struction. ( WUkes  V.  FerriSj  5  John.  885.  Munro  v.  Alaire^ 
2  Caines,  827.  Roe  v.  Vernon,  5  East,  51.  Df»  v.  Oreat- 
head,  8  Id,  91.)  And  until  that  was  annexed,  the  instrument 
would  be  inoperative.  It  conveys  all  the  real  estate  in  this 
state.  But  to  the  schedule  we  are  to  look  for  a  specification  of 
the  personal  property ;  and  the  assignors  may  say,  nothing  more 
Wjos  conveyed;  onl^  that  which  was  thus  ''more  partioularlj 
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eniuiMrated  aad  described."  This  assignment  is  almost  in  the 
very  laiignage  of  that  in  Wiikes  v.  Ferris,  (supra  ;)  and  the  court 
said  in  that  case,  that  it  was  not  a  general  assignment,  for  al- 
though the  words  in  one  place  be  general,  yet  the  assignment 
immediately  goes  <Hi  to  specify,  by  a  reference  to  schedules  an- 
nexed, the  specific  articles  of  property  assigned,  and  it  therefore 
could  operate  only  upon  the  articles  specified.  And  had  this 
been  a  perfect  instrument  as  to  B.  F.  Shattuck,  still  one  part- 
ner could  not  make  a  general  assignm^it  to  trustees  for  the  ben- 
efit of  creditors,  giving  preferences.  {Havei^  y.  Hussey,  5 
Paige,  30.) 

Eyea  as  between  the  parties,  it  seems  an  assignment  would 
not  be  yalid,  unless  executed  with  the  schedules  annexed.  In 
Weeks  y.  MaiUardet,  (14  East,  568,)  there  was  an  agreement 
to  deliver  up  to  the  plaintiff,  on  a  future  day,  the  whole  of  the  me- 
chanical pieces  as  per  schedule  annexed,  so  much  to  be  paid  there- 
for on  the  day  that  the*  plaintiff  delivered  the  pieces  as  therein 
mentioned.  Both  parties  executed  both  parts  or  duplicates  of  the 
agreement  under  seal ;  and  the  subscribing  witness  had  present 
at  the  time  an  exact  inventory  of  the  property,  and  on  which 
they  had  agreed,  and  which  he  afterwards  copied  upon  the  part 
or  executed  copy  belonging  to  each.  But  the  court  held  the 
contract  insensible ;  and  that  it  had  no  object  to  operate  upon, 
without  the  schedule.  From  the  report  of  the  case,  it  seems 
that  the  judges  did  not  put  their  decision  merely  on  the  non- 
existence of  the  schedule  at  the  time,  or  rather  part  of  them  did 
not  advert  to  that  circumstance ;  but  on  the  ground  that  it  was 
not,,  as  it  purported  to  be,  a  scheduled  instrument  And  in  that 
case,  as  here,  the  instrument  purported  to  convey  the  whole  of 
his  mechanical  pieces.  [And  see  Burgh  v.  Preston,  8  T.  i2. 
486;  Brake  v.  Smith,  Moor,  679;  Zouchy.  Clay,  8  Lev.  85.) 

There  are  some  other  decisions  which  sustain  this  view  of  the 
case.  In  AverHl  v.  Laucks,  (6  Barb.  474,)  which  was  a  con- 
test among  creditors,  it  was  held  that  the  assignments  were 
void,  where  all  the  property  was  assigned  to  pay  debts  in  cer- 
tain schedules  "annexed,"  and  schedules  giving  preferences 
W«re  to  be  made  and  annexed  as  soon  as  praticable,  and  withia 
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Bixty  days  in  one,  and  thirty  in  the  other ;  and  one  of  them  pro- 
vided that  a  schedule  of  the  personal  property  should  be  added 
within  thirty  days.  What  is  not  attached  to  the  instrument, 
in  such  cases,  is  no  part  of  it ;  and  if  afterwards  attached  by 
consent  of  all  parties,  it  forms  a  new  deed.  {Cook  v.  Reming" 
totiy  6  Mod.  237.)  K  another  instrument  is  referred  to,  and  so 
described  as  to  make  clear  the  identity,  it  becomes  incorporated 
by  the  reference.  {Habergham  v.  Vincent,  8  Ves.  Jun.  228. 
Tonnele  v.  HaUj  4  Comst.  143.)  And  so  where  the  instrument 
was  an  absolute  conveyance,  and  the  annexation  of  the  schedule 
not  a  condition  precedent,  although  it  was  provided  that  schedules 
should  be  mad^  and  annexed  at  some  future  time,  it  was  held  to 
be  valid.  {Keyes  v.  Brush,  2  Paige,  811.)  And  sometimes  a 
subsequent  misdescription  does  not  vitiate.  {Mann  v.  Mann, 
14  John.  1.  Doe  v.  Cfreathead,  supra.)  Sut  the  case  is 
dt£ferent  where  the  schedule  is  made  a  part  of  the  conveyance, 
and  is  referred  to  as  containing  a  specification  of  property  con- 
veyed, and  was  intended  to  be  annexed.  It  must  then  be  an- 
nexed, not  only  as  a  description  and  specification  of  the  property, 
but  it  is  necessary  by  the  very  terms  of  the  instrument,  to  com- 
plete the  conveyance  or  transfer. 

AfBxing  the  schedule  after  the  suit  was  commenced  did  not 
remove  the  difficulty.  K  it  had  been  duly  authorized  by  the 
parties  to  it  and  re-delivered,  it  might  have  been  a  valid  assign- 
ment of  the  personalty,  as  between  the  parties,  from  that  date. 
But  if  done  by  the  assignees  only,  or  by  one  authorized  to  act 
for  them,  it  was  a  material  alteration,  and  would  make  the  as- 
sigment,  at  least,  void  for  the  purposes  of  evidence.  {Pigofs 
case,  12  Coke,  21.  Chiity  on  Cont.  617, 591.  Lewis  y.  Payne, 
8  Cowen,  71.  WaHng  v.  Smyth,  2  Barb.  Ch.  119.)  But  I 
find  no  proof  that  it  ever  was  annexed  by  the  authority  of  the 
parties,  or  with  their  knowledge. 

No  doubt  a  contract  may  consist  of  different  papers,  as  letters, 
statements,  &c.,  but  as  a  general  rule,  they  must  all  refer  to 
each  other,  so  as  to  be  understood  without  parol  evidence. 
Wills  of  personal  estate,  in  England,  were  almost  exceptions 
l>efore  the  last  revision,  for  they  were  often  made  in  the  loosest 
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manner,  and  yet  sostained  by  the  ecdesiastical  courts.  But 
those  decisions  do  not  affect  the  general  role.  The  recent  case 
of  Dyer  ▼.  Chreen^  msj  seem  in  conflict  with  these  views. 
(1  Exch.  Rep.  71.)  The  plaintiff  claimed  nnder  a  bill  of  sale 
of  "all  the  goods,  fixtures,  hoosehold  effects,  plate,  china,  and 
effects  of  whatever  nature  or  kind  belonging  to  us,  and  in  and 
about  the  messuage,  tenements  or  premises  where  he  now  re- 
sides, and  being  No.  2  Park  Bead,  Old  Kent  Bead  in  the  county 
of  Surrey,  and  the  chief  articles  whereof  are  particularly  enu- 
merated and  described  in  a  certain  schedule  hereunto  annexed." 
The  schedule  was  not  annexed  or  stamped.  At  the  trial,  the 
c)iief  baron  thought  the  schedule  a  separate  instrument,  requiring 
a  stamp,  and  the  assignment  inoperative  without  it.  But  a  new 
trial  was  granted ;  and  Alderson,  B.  who  delivered  the  opinion 
of  the  court,  said,  "the  deed  must  be  considered  as  enumerating 
all  the  articles :  it  in  fact  does  so,  by  describing  them  as  artip 
cles  in  a  particular  house."  Whereas  he  considered  the  con- 
veyance in  Weeks  v.  MaiUardet  was  of  a  certain  number  of 
uncertain  articles ;  and,  as  the  party  bound  himself  to  deliver  all 
the  articles  in  the  schedules,  the  deed  was  insensible  without 
the  schedules.  Dyer  v.  CHreen  was  very  dissimilar  to  the  one 
now  nnder  consideration.  The  bill  of  sale,  irrespective  of  the 
schedule,  specified  the  kind  of  articles,  and  described  them  as 
being  in  a  particular  house,  occupied  by  the  vendee,  and  were 
therefore  very  probably  in  his  possession,  and  the  schedule  did 
not  purport  to  contain  all  the  articles ;  so  that  the  bill  of  sale 
was  the  best  evidence  of  what  was  sold ;  and  would  not  have 
been  controlled,  limited  or  restricted  by  the  schedule,  if  it  had 
been  admitted.  It  is  difficult  to  see  how  it  could  have  varied 
the  effect  of  the  bill  of  sale  in  any  way.  The  judge  said,  in  rela- 
tion to  Weekf  v.  MaiUardet^  "in  that  case,  all  the  articles  were 
enumerated  in  the  schedule^— here  they  are  not — ^which  ahows 
that  the  deed  has  an  operation  independently  of  the  schedule." 
And  the  chief  baron  said  it  had  before  been  decided,  {Duck 
V.  Braddylej  MPCleL  217,)  that  a  deed  legally  sti^ped  was 
not  vitiated  by  referring  to  inventories  not  stamped ;  and  that 
tbe  queftion  was,  does  the  deed  operate  without  the  inventory ; 
Vol- XIV.  T   • 
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if  it  dees,  then  tlie  inTontory  is  merely  referred  to  ae  a  meiiio- 
randum  for  a  more  certain  knowledge  of  the  articles.  Bat  the 
case  now  nnd^  consideration  resemhles  that  of  Weeks  y.  Mail- 
lardet  The  schedule,  had  it  been  annexed^  would  have  been 
ralid,  and  wonid  have  controlled  the  assignment,  making  it  an 
assignment  of  certain  specified  articles.  That  was  what  all 
parties  intended  to  do,  but  left  the  instrument  inchoate  and  im- 
perfect in  a  most  material  part.  The  assignment  proposed  by 
the  parties  was  never  executed.  How  was  it  possible  for  the 
assignees,  even  as  between  them  and  the  assignors,  to  show 
title  to  a  single  article  ?  The  schedule  was,  nntil  annexed,  no 
part  of  the  deed,  and  could  not  be  proved  to  explain,  vary  or 
affect  the  sealed  instrument.  All  the  cases  in  which  this  has 
been  allowed,  were  by  a  memorandum  made  on  the  deed  before 
or  at  the  time  of  its  execution ;  or  by  some  plain  reference  to 
another  separate  instrument.  Here  the  reference  is  to  a  sched* 
ule  annexed,  and  there  was  none.  This  was  the  portion  of  th« 
deed  necessary  to  give  force  and  effect  to  the  conveyance ;  and 
without  which  it  was  impossible  to  know  what  was  transferred.  I^ 
will  open  the  door  for  the  grossest  firauds,  particularly  as  against 
other  creditors,  if  the  schedule  may  be  kept  separate  and  unre- 
corded until  litigation  begins,  and  be  annexed  at  the  pleasure 
of  the  assignees  or  any  third  person.  Indeeed,  the  chancellor, 
in  Keyes  v.  Brushy  {supr<i^)  and  the  court  in  WUt  v.  Franklin^ 
(1  Bin.  Rep.  517,)  intimated  that  the  want  of  schedules  fur- 
nished a  presumption  of  fraud,  in  a  suit  between  assignees  and 
other  creditors. 

Upon  principle  and  authority,  I  do  not  see  how,  at  least  as 
against  creditors,  we  can  sustain  this  instrument  as  a  valid 
transfer  of  the  personal  property  now  in  question.  {See  Ceej^er 
V.  Smiih,  15  East,  108;  1  8ug.  V.  and  P.  c*..8,  J  8;  Joush- 
eon  V.  TUus,  2  John.  480 ;  First  B.  Ch.  ^e.  v.  Bigdow,  16 
Wend.  28 ;  Winsor  v.  Pratt^  2B.^  B.  650 ;  Kenworthy  v. 
Scofieid,  2  J5.  ^  C.  945;  Smart  v.  Prujeau^  6  Ves.  560.) 

If  this  view  is  correct,  it  seems  unnecessary  to  notice  some  of 
the  other  points  supposed  to  arise  in  this  case.  It  is  said  the 
assignment  was  voi4^  because  it  aathoriaed  a  sale  of  Ae  prop- 
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6rty  <m  credit.  {Barney  v.  Griffin^  2  Comst  865.  Porter  v. 
Williams,  5  Haw.  Pr.  R.  441.  Meachatn  v.  Stearns,  9  Pa^6, 
105.)  It  authorizes  the  assignees  to  take  possession  of  the  prop- 
erty and  "  sell  and  dispose  of  the  same  upon  such  terms  and  condi- 
tions as  in  their  judgment  they  may  think  best  and  meet  for  the  in- 
terest of  the  parties  concerned,  and  convert  the  same  into  money." 
This  language  certainly  gives  a  broad  discretionary  power ;  suffi* 
cient,  in  an  ordinary  power  of  attorney,  to  sustain  a  sale  on  credit. 
If  the  assignment  had  been  valid  to  transfer  the  property,  an  im- 
proper execution  of  the  trust,  afterwards,  would  not  divest  the 
title  of  the  assignees.  They  had  notice  to  put  them  upon  the 
inquiry  as  to  the  nature  of  their  vendors'  title ;  and  consequently 
they  knew  or  might  have  known  that  such  a  sale,  at  least  without 
the  consent  of  the  cestuis  que  trust,  was  not  a  proper  execution  of 
theirust.  Without  reference  to  the  validity  of  the  assignment,  I 
very  much  doubt  whether,  under  all  the  circumstances  of  this  sale, 
1;he  plaintiffs  obtained  such  title  to  the  property  as  will  enable 
them  to  maintain  this  action,  (1  R.  iS.  730,  §§  65,  66.  HiU 
on  Trust.  842, 166.  3  Sug.  V.  and  P.  176,  et  seq.  10  Paige^ 
282.)  However,  if  the  view  that  has  been  taken  in  regard  to 
the  validity  of  the  assignment  is  correct,  it  is  not  necessary  to 
decide  these  points. 

I  think  the  judgment  should  be  reversed  and  a  new  trial 
*  granted. 

Judgment  reversed. 

[Fbanklin  General  Team,  July  5, 1S52.     WULard^  Hand,  Cody  and  C.  L. 
iltfm,  Justices.] 
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The  People,  ex  reL  Ayres,  vs.  The  Board  op  Supervisors 
OP  THE  County  op  Fulton. 

Defects  in  substance  need  not  be  set  up  in  the  return  to  an  altematiye  man- 
damus. They  may  be  taken  advantage  of  at  any  time,  after  thd  return  has 
been  made,  before  the  peremptory  mandamus  is  awarded. 

The  defendants  may  object  to  the  sufficiency  of  the  writ,  on  the  arg;ument  of 
a  demurrer  to  the  return. 

Notwithstanding  the  act  of  1848  provides  that  a  reasonable  compensation  to 
district  attorneys  for  their  services  on  the  removal  of  criminal  cases  into 
the  supreme  court  by  certiorari,  to  be  certified  hy  one  of  the  justices  of  the  su^ 
freme  court,  shall  be  audited  and  allowed  by  the  board  of  supervisors,  and 
paid  out  of  the  county  treasury,  the  board  of  supervisors  has  a  discretion  aa 
to  the  amount  which  they  will  allow ;  and  are  not  controlled  in  that  respect 
by  the  certificate  of  the  Judge. 

And  if  the  board  of  supervisors  has  acted  upon  the  subject  matter,  and  exer- 
cised its  discretion  in  respect  to  an  account,  by  allowing  a  part  of  the 
amount,  although  it  be  leai  than  that  certified  by  a  Justice  of  the  supreme 
court,  a  peremptory  mandamus  will  not  lie,  against  them. 

Nor  would  a  mandamus  be  issued,  in  such  a  case,  even  if  the  board  of  super* 
visors  had  no  discretion  in  the  matter ;  an  action  at  law  being  the  proper 
remedy. 

This  was  a  demurrer  to  a  return,  made  to  an  alternative  writ 
of  mandamus.  The  writ  bore  date  the  2d  of  June,  1851,  and 
was  directed  to  the  board  of  supervisors  of  Fulton  county,  nam- 
ing each  one  individually.  It  stated,  amgng  other  things,  that 
the  relator,  as  acting  district  attorney  for  the  county  of  Fulton, 
in  the  year  1849,  presented  axd  exhibited  to  the  board,  and  to 
their  committee,  appointed  to  examine  and  report  upon  the  dis- 
trict attorney's  accounts,  when  duly  organized  for  such  business, 
at  their  annual  meeting  in  November,  1850,  his  bill  of  charges 
for  services  rendered  in  the  year  1849.  That  such  presenta- 
tion was,  upon  due  notice,  and  copy  bill  served  on  their  clerk, 
and  was  duly  verified  by  the  oath  of  the  relator,  as  required  by 
law.  That  among  other  charges,  was  the  following,  to  wit: 
"  To  services  in  the  case  of  The  People  v.  Peter  Schuyler,  taken 
to  the  supreme  court,  from  a  court  of  special  sessions  held  in 
said  county,  by  Christopher  Nellis,  on  certiorari,  for  noticing 
the  cause  for  argument,  putting  cause  on  the  calendar,  brief  and 
cc^es  for  members  of  the  court,  attending  general  term  and 
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procuring  affirmanoe  of  the  judgment^  That  this  charge  was 
presented  in  duplicate  copies,  to  one  of  which  was  a  certificate 
as  follows :  '^  I  certify  that  $45,  would  be  a  reasonable  compen- 
sation for  the  above  services.    Albany,  Nov.  8d,  1850." 

(Signed)  «  Iba  Harris." 

That  to  the  other  of  said  duplicates  a  like  certificate  was  at- 
tached, bearing  date  November,  1850,  and  signed  by  Amasa  J. 
Parker.  That  next  following  the  certificate,  as  part  of  the  said 
charge,  were  the  following  figures,  to  wit : 

"845,00 
Deduct  for  allowance  thereon  by  the  board  of  1849,         15,00 

$80,00." 

Which  sidd  sum  of  $15  was  audited  by  the  board  in  1849 ;  that 
the  balance  of  $80  was  presented  to  the  defendants,  and  they 
were  requested  to  audit  and  allow  it,  but  they  refused  so  to  do. 
The  writ  directed  the  defendants,  at  their  next  annual  meeting, 
to  audit  and  allow  the  said  balance  of  $80,  to  the  relator,  or  to 
make  answer  to  the  court,  why  they  had  not  done  so.  The  re- 
turn set  forth  that  the  relator  did,  in  the  year  1849,  present  to 
the  board  the  item  a^  stated  in  the  writ,  with  other  charges  for 
bis  services  that  year*;  that  they  designated  the  Hon.  John  Wells, 
the  county  judge  of  s^^d  county,  to  )>ax  the  bill,  who  after  due 
notice  to  the  relator,  proceeded  to  tax  the  same,  and  refused  to 
allow  the  said  item  of  $45,  leaving  the  defendants  to  allow  the 
said  item  and  charge,  or  so  much  as  they  should  deem  proper,  in 
their  discretion.  *  That  they  did,  at  their  said  annual  meeting, 
in  1849,  allow  to  the  relator  the  sum  of  $15,  which  they  believed 
to  be  a  fair  and  just  compensation  for  the  services  aforesaid. 
That  after  they  were  organised  in  1850,  the  relator  presented  his 
bill  for  services  rendered  that  year,  and  also  the  same  item  ren- 
dered in  1849,  for  the  services  mentioned  in  the  writ,  of  $45, 
deducting  $15,  allowed  by  the  defendants  in  1849,  and  claiming 
the  balance  of  $80 ;  that  the  bill  was  referred  to  Judge  Wells, 
who,  after  notice  to  the  relator,  and  in  his  presence,  taxed  the 
same  before  the  board ;  again  disallowing  the  said  item  and  the 
balance  of  $80,  claimed  thereon ;  that  the  defendants  believing 
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they  had  made  a  fair  allowance  of  $15,  for  the  same,  in  1849, 
rejected  and  refused  to  allow  the  residue  of  the  charge,  and  the 
isaid  balance  of  $80,  so  claimed  as  aforesaid ;  allowing  and  aud- 
iting the  remainder  of  the  bills  as  taxed  by  the  judge ;  wherefore, 
it  was  that  they  refused  to  allow  and  still  refuse  to  allow  to  the 
Said  relator  for  his  said  services  the  furth^  sum  and  bakaoe  of 
$Z0.  The  relator  demurred  to  this  return,  and  the  defendants 
joined  in  demurrer. 

A.  H.  Ayresy  relator,  in  person. 

M.  ^  J.  McMartin,  for  the  defendants. 

By  the  Court,  0.  L  Allen,  J.    Where  the  facts  on  which 
the  claim  of  the  relator  depends  are  in  dispute,  or  the  parties 
wish  to  bring  the  case  before  the  court  of  dernier  resort,  an 
alternative  mandamus  is  usually  awarded.    In  such  writ  the 
relator  is  required  to  set  forth  his  title,  or  the  facts  on  which 
he  claims  a  right  to  the  relief  sought  by  his  application ;  and 
the  defendant  is  required  to  do  the  particular  act,  or  show  why 
iie  has  not  done  it.    The  writ  performs  the  office  of  a  declara- 
tion or  complaint  in  other  suits.    In  like  manner,  if  the  writ  is 
not  quashed,  which  it  may  be  if  defective  in  form  or  substance, 
the  defendant  is  required  to  make  a^  return ;  and  if  a  return  is 
made,  it  must  either  deny  the  facts  stated  in  the  writ,  on  which 
the  claim  of  the  relator  is  founded,  or  it  must  state  other  facts 
snffidont  in  law  to  defeat  the  relator's  clum.    (10  Wend.  25.) 
It  is  objected  by  the  defendants,  that  the  writ  in  this  case  is 
crabstantially  defective,  in  not  setting  out  a  good  title,  inasmuch 
as  it  does  not  state  that  a  certified  eopy  of  the  certiorari  had 
been  eetred  on  the  district  attorney,  with  a  certified  copy  of  tho 
affidavits  on  which  it  was  allowed,  and  the  return  thereto,  and 
that  four  d&ya'  notice  of  argument  had  been  served.    It  is  an- 
Bweredy  that  tie  defendants  cannot  be  permitted  to  set  up,  on 
^"^g^nti^tbe   demurrer,  that  the  Bervices  were  not  legally 
7^9™W  or  pondeired ;  that  the  question  should  be  raised  by  the 
**^  ^  *t  all.       This  position  is  uot  tenable.    In  the  Qm- 
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mtreud  Bank  ef  Albany  r.  The  Caned  CammissimgrSj  (10 
Wmd.  25,)  it  was  expressly  decided,  that  after  a  return  has 
been  made  to  a  writ,  any  defect  in  substance  may  be  taken 
advantage  of  at  any  time  before  the  peremptory  mandamus  is 
awarded.  The  material  facts  on  which  the  relator  founds  his 
claim  must  be  stated  in  the  writ ;  otherwise  the  relator  will  be 
deprived  of  the  power  of  traversing  them ;  for  the  defendants 
are  only  bound  to  answer  what  is  alledged  in  the  writ  The 
defendants  have  a  right,  therefore,  to  object  to  the  sufficiency  of 
the  writ.  And  the  first  question  is,  does  it  set  forth  a  sufficient 
title  ?  The  first  section  of  the  act  relative  to  the  office  of  attor- 
ney  general  and  district  attorney,  and  to  defray  certain  contin- 
gent expenses  of  the  state  officers,  {Laws  0^1848,  p.  477,  c/l 
857,)  declares,  that  '^  a  certified  copy  of  every  certiorari,  to  re- 
move into  the  supreme  court  a  conviction  had  before  a  court  of 
special  sessions,  together  with  a  certified  copy  of  the  affidavits 
upon  which  the  writ  is  allowed,  and  of  the  return  thereto,  shall 
be  served,  by  the  party  presenting  the  writ,  upon  the  district 
attorney  of  the  county  in  which  the  conviction  to^be  reviewed 
was  had,  with  at  least  four  days'  notice  of  the  argument  there* 
of;  and  it  shall  be  the  duty  of  such  district  attorney,  to  attend 
to  the  argument  of  the  same,  and  perform  such  duties  in 
relation  thereto^  as  have  heretofore  been  performed  by  the  at" 
tomey  general ;  for  which  service^  a  reasonable  compensation^ 
to  be  certified  by  one  of  the  justices  of  the  supreme  court,  shall 
be  audited  and  allowed  by  the  board  of  supervisors,  and  paid 
out  of  the  treasury  of  the  county."  Before  the  passage  of  this 
act,  it  was  the  duty  of  the  party  prosecuting  the  writ  of  certio- 
rari, to  serve  a  certified  copy  of  the  certiorari,  affidavit  and  re- 
turn, upon  the  attorney  general^  with  at  least  four,  days'  notice 
of  the  argument  thereof.  (1  JS.  iK  713,  \  48.)  It  was  not  made 
the  duty  of  the  attorney  general,  under  that  section,  to  notice 
the  cause  for  argument ;  but  among  his  general  duties,  he  was 
undoubtedly  required  to  attend  to  the  argument  in  all  such 
eases,  which  of  course  would  be  necessarily  preceded  by  th^ 
preparation  of  a  brief,  points,  &c.  If  the  party  prosecuijing  tha 
writ,  unreasonably  delayed  to  notioe,  or  bring  on  for  argument^ 
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the  return  to  such  writ,  the  court  might  enter  a  rule  to  quash 
such  certiorari.    (1  JJ.  S.  719,  §  57.) 

The  act  of  1848  substitutes  the  district  attorney  for  the  at- 
torney general,  requiring  the  dame  papers  and  notice  to  be 
seryed  on  him,  that  were  before  required  to  be  served  on  the 
latter  officer,  and  makes  it  the  duty  of  the  district  attorney  "  to 
attend  to  the  argument  of  the  same,  and  to  perform  such  duties 
in  rekUion  thereto  as  have  heretofore  been  performed  by  the 
attorney  general,^ 

Now  what  does  the  writ  set  out  in  this  case  to  show  that  the 
relator  is  entitled  to  the  relief  asked  for?  It  states,  that  a0 
acting  district  attorney  in  1849,  he  exhibited  before  and  pre* 
aented  to  the  board,  and  to  their  committee,  his  bill  of  charges 
for  services  rendered,  during  that  year,  to  be  audited  and 
allowed ;  that  such  bill  was  duly  verified ;  that  among  other 
items  was  the  one  in  dispute,  to  which  the  certificate  of  a  justice 
of  the  supreme  court  was  annexed,  and  that  he  requested  the 
balance  of  $80,  to  be  audited  and  allowed,  which  the  board 
refused  to  do.  It  does  not  state,  except  by  inference,  that  a 
certified  copy  of  the  certiorari  had  been  served  on  the  district 
attorney,  with  a  certified  copy  of  the  affidavit  on  which  it  was 
allowed,  and  the  return  thereto.  It  does  not  state  that  any 
notice  of  argument  had  been  served.  Now  what  duty  had  the 
relator  to  perform  until  these  steps  had  been  taken?  Clearly 
none,  by  the  act  It  is  said  that  the  court  sanctioned  this  prac- 
tice by  affirming  the  judgment  Suppose  they  did — and  this  can 
only  be  assumed  by  inference — ^was  the  relator  authorized  or  re- 
quired to  pursue  such  a  course  ?  The  act  is  silent  on  that  sub- 
ject; and  a  subsequent  section,  before  referred  to,  points  out 
the  remedy  in  case  the  party  prosecuting  the  writ  unreasonably 
delayed,  by  providing  that  the  court  may  quash  the  certiorari. 
It  has  been  held  that  where  a  district  attorney  acts  within  the 
scope  of  his  authority,  and  renders  services  for  his  principal,  he 
is  entitled. to  be  paid  both  for  his  disbursements  and  services. 
{People  v.  Van  Wycky  (4  Cowen^  260.)  But  the  same  case 
holds,  that  if  services  are  rendered  which  are  not  provided  for 
by  statute,  however  meritorious,  they  are  to  be  gratnitoos,  and 
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<ihe  party  is  not  entitled  to  compensation.  {And  see  People  7. 
Supervisors  of  New-  Yorky  1  HiU,  362,  and  6  Id.  241.)  So 
here,  for  aught  that  appears  upon  the  writ,  the  whole  services 
rendered  were  unnecessary,  and  were  not  in  accordance  with  the 
act  under  which  they  are  claimed ;  or  if  it  is  to  be  inferred  that 
the  plaintiff  in  error  had  complied  with  the  requisitions  of  the 
statute,  by  noticbg  the  cause  for  argument,  and  serving  the 
necessary  papers,  and  that  the  relator  attended  the  argument  in 
consequence  thereof,  as  he  would  in  that  case  be  required  to  do, 
then  the  justice  has  certified  to  compensation  for  some  services- 
which  were  not  required  by  the  relator,  and  which  it  was  not 
his  duty  to  perform.  It  is  said  all  questions  are  settled  by  the 
certificate.  That  might  be  so,  if  the  certificate  had  been  con- 
fined to  the  compensation  for  attending  to  the  argument  of  the 
case,  and  perhaps  preparing  brief  and  points ;  but  the  judge 
certifies  as  to  some  services  not  required,  and  although  they  may 
have  formed,  and  probably  did,  but  a  small  part  of  the  compensa- 
tion to  which  he  was  of  opinion  the  relator  was  entitled,  the  court 
cannot  say  from  the  writ  how  much  he  did  allow  for  these  ser- 
vices, lake  the  case  of  a  salary  officer,  he  could  not  claim  com- 
pensation, extra  his  salary,  or  extra  for  services  which  he  was 
not  required  to  perform,  or  for  a  service  or  duty  for  which  no 
compensation  is  provided  by  statute.  (1  £fiK,  362.)  But  ad- 
mitting that  the  writ  is  sufficient,  and  that  the  relator  is  entitled 
to  a  return,  what  facts  have  the  defendants  interposed  against 
the  relief  demanded  ?  The  return  shows  that  the  item  has  been 
twice  presented  to  the  board  for  allowance ;  that  it  was  referred 
to  Judge  Wells,  with  the  whole  bill  presented  by  the  relator  for 
taxation.  The  judge  taxed  the  bill,  except  as  to  this  item,  which 
he  declined  to  tax.  The  defendants,  in  1849,  iJlowed  $15  for  the 
services  claimed,  alledging  that  sum  was  a  reasonable  compensa- 
tion therefor,  and  refused  to  allow  any  more ;  in  1850  the  item 
was  again  presented,  and  referred  to  the  same  judge,  who  declined 
to  tax  it,  and  the  board  refused  to  allow  the  balance  claimed,  of 
$80.  If  the  relator  was  entitled  to  any  compensation,  the  de- 
fendants have  passed  upon  that  question,  and  have  awarded  him 
%  sum  which  they,  in  the  exercise  of  their  discretion,  considered 
Vol.  XIV.  8 
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sufficient  for  the  services  rendered.  I  do  not  think  they  were 
c(MitroIIed  hy  the  certificate  of  the  jnstice  of  the  supreme  court ; 
but  I  incline  to  the  opinion  that  they  had  a  discretion  as  to  the 
amount  which  they  would  allow,  notwithstanding  the  act  of  1848 
provides  that  a  reasonable  compensation,  to  be  certified  by  one 
of  the  justices  of  the  supreme  court,  shall  be  audited  and  allowed 
by  the  board  of  supervisors,  and  paid  out  of  the  treasury  of  the 
county.  If  they  had  such  discretion,  a  mandamus  will  not  lie. 
It  is  only  where  the  board  has  refused  to  act  altogether,  that  the 
writ  is  sent.  Its  office  is  to  put  them  in  motion.  But  if  they 
have  acted  on  the  subject  matter,  the  court  will  not  undertake  to 
control  them  in  the  exercise  of  their  discretion,  as  to  the  amount 
at  which  an  account  presented  shall  be  audited.  (1  HUl^  862. 
12  John.  4U.) 

But  if  the  board  had  no  discretion  in  the  matter,  and  were 
required  to  audit  and  allow  the  whole  amount  as  certified  by  the 
justice,  ought  a  peremptory  mandamus  to  be  awarded  ?  It  has 
been  repeatedly  decided  that  a  writ  of  mandamus  will  only  go 
when  no  other  legal  remedy  exists ;  but  when  a  party  is  entitled 
to  relief,  or  can  eiiforce  his  claim  by  action  at  law,  he  must  pur- 
sue that  remedy,  and  cannot  ask  the  aid  of  the  court  by  manda- 
mus. (12/oAn.414.  25  Wend.  680.  6flitt,24S.  2  Id.  45, 
and  numerous  other  cases.)  The  relator  contends  in  this  case, 
that  he  was  required  to  perform  the  services  claimed,  and  that 
the  certificate  of  the  justice  was  conclusive,  as  to  the  amount 
which  he  was  entitled  to  be  allowed.  Be  it  so.  The  board  have 
refused  to  allow  it,  and  what  is  his  remedy?  I  think  it  is  by 
action.  The  first  section,  1st  B.  S.  884,  enacts  that,  whenever 
any  controversy  or  cause  of  action  shall  exist  between  any  of 
Aie  counties  of  this  state,  or  between  any  such  county  and  an 
individual  or  individuals,  such  proceedings  shall  be  had,  either 
at  law  or  in  equity,  for  the  purpose  of  trying  and  finally  settling 
euch  controversy,  and  the  same  shall  be  conducted  in  like  man- 
ner, and  the  judgment  or  decree  thereon  shall  have  the  like 
effect,  as  in  otilier  suits  or  proceedings  of  a  similar  kind  between 
individuals  and  corporations.  Section  2d  provides  that  all  suck 
BidtB  and  proceedings  diall  be  brought  by  or  against  the  board 
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of  supervisors  of  the  county.  K  the  hoard  has  neglected  or  re- 
fused to  perform  a  legal' duty  enjoined  upon  them,  and  which 
they  are  bound  to  discharge,  an  action  will  lie  against  them.  In 
Ex  parte  Lynck^  (2  HM^  45,)  it  was  held  that  a  mandamus 
would  not  lie  to  compel  the  supervisors  of  the  city  and  county 
of  New- York  to  audit  and  allow  the  salary  of  an  associate  judge, 
the  remedy  being  by  action  at  law.  So  in  The  People  v.  Law- 
rence^ (6  HiUy  243,  4,)  it  was  decided  that  if  the  allowance  by 
the  board  had  been  authorized,  and  payment  improperly  with- 
held, the  remedy  was  not  by  mandamus,  but  by  action.  And 
when  a  new  court  was  created,  and  the  common  council  were  di- 
rected to  pay  salaries,  which  they  refused  to  do,  a  mandamus 
was  refused,  because  an  action  could  be  maintained  to  recover 
the  amount  of  the  salary.  {People  v.  Mayor  of  New-  York,  25 
Wend.  680.)  These  are  analogous  cases  to  the  one  under  con- 
sideration, and  I  think  decisive  of  the  question.  The  relator  has 
a  clear  remedy  by  action,  and  therefore  the  application  for  a  per- 
emptory mandamus  must  be  denied,  and  judgment  be  rendered 
for  the  defendants  on  the  demurrer  to  the  return,  with  costs  to 
be  paid  by  the  relator. 

[Franklin  General  Term,  July  6, 1862.     WtHard^  Hand^  Cody  and  C.  L, 
AUen,  Justices.] 


Fuller  vs.  Fullerton  and  others. 

An  aetion  upon  the  offieial  bond  of  a  town  raperintendent  of  common  schools 
mast  be  brought  hi  the  name  of  the  sapenisor,  to  whom  the  same  W9f 
given,  or  to  his  snocessor  in  office.  It  cannot  be  brought  in  the  name  o{ 
a  subsequent  town  superintendent  of  schools. 

This  was  an  action  commenced  by  the  plaintiff  as  superin* 
tendent  of  common  schools  in  the  town  of  Athol,  hetore  a  justice 
of  the  peace  of  Warren  county.  The  complaint  ayerred  that  at 
ttie  annual  town  meeting  in  tiie  the  town  of  Athol^  in  sail 
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county,  in  April,  1847,  Edward  Fallerton,  one  of  the  defendants, 
was  duly  elected  superintendent  of  common  schools  of  said  town 
of  Athol,  and  that  afterwards,  on  the  12th  of  April,  1847,  for 
the  purpose  of  enabling  him  to  enter  upon  the  duties  of  his 
office,  he  as  superintendent,  and  the  other  defendants  as  sure- 
ties, executed  a  bond  or  writing  obligatory,  (then)  on  file  in  the 
town  clerk's  office  of  Athol,  to  the  supervisor  of  said  town  of 
Athol,  David  M.  Cameron,  conditioned  for  the  faithful  applica- 
tion and  legal  disbursement  of  all  the  school  moneys  coming 
into  his  (Fullerton's)  hands  as  such  town  superintendent  during 
his  term  of  office.    The  complaint  further  alledged,  that  Fuller- 
ton,  as  such  town  superintendent,  received  into  his  hands  a  large 
sum  of  money,  which  he  had  neglected  and  refused  to  apply  and 
disburse,  and  that  the  plaintiiT,  as  his  successor  in  office,  was  the 
legal  owner  of  the  bond,  and  brought  this  action  on  said  bond  in 
his  own  name,  and  demanded  of  the  defendant  the  sum  of  $100, 
being  the  amount  of  money  not  disbursed  or  paid  over  by  Ful- 
lerton.    The  defendants  in  their  answer  objected,  in  the  first 
place,  that  the  action  was  not  maintainable  in  the  name  of  the  su- 
perintendent, and  that  it  should  have  been  brought  in  the  name 
of  the  supervisor,  to  whom  the  bond  was  given,  or  to  his  successor 
in  office,  the  then  supervisor  of  the  town.    This  was  overruled 
by  the  justice,  and  the  defendants  answered,  setting  up  the  stat- 
ute of  limitations,  and  denying  each  and  every  allegation  in 
the  complaint,  and  averring  that  they  were  not  liable  for  any 
moneys  in  the  hands  of  Fullerton  after  the  expiration  of  one 
year  from  the  time  of  his  election,  or  the  date  of  the  bond,  and 
also  that  thej  gave  notice  to  the  supervisor  i^nd  collector  of  the 
town  not  to  pay  over  any  money  to  Fullerton,  before  any  money 
was  paid  over  to  bim^  as  they  would  not  be  answerable  for  the 
f^tbfnl  disbuTBoment  of  any  money  by  him.    The  plaintiff  took 
issue  on  the  answer  of  the  statue  of  limitations,  and  denied  that 
tio^  ^^n''  *^^^^^^^s  in  the  answer  were  any  defense  to  the  ac- 
<^W?J*'  t^'  ^f  the  cause  it  was  admitted,  that  the  money 
The  bondZ^  ^^^^non's  bands  up  to  the  first  of  May,  1848. 
^^prx>yed  fcr^'^^^^^d,  and  the  execution  thereof  proved.    It 
^  *  ^ll^rton  himself,  that  he  was  elected  SBperin- 
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tendent  for  one  year,  in  April,  1847 ;  that  in  March,  1848,  and 
before  the  annnal  town  meeting  of  that  year,  he  received  as  snch 
Bnperintendent  from  the  county  treasurer  of  Warren  county  the 
Bum  of  $299,30,  that  of  this  sum  over  $100  remained  in  his 
hands,  which  he  had  never  disbursed*  or  paid  over,  although  it 
had  been  demanded  of  him  by  the  plaintiff  since  his  election  to 
the  office.  FuUerton's  term  of  office  would  have  expired  in 
April,  1848,  but  by  the  act  of  1847  he  continued  to  hold  his 
office  idll  the  Ist  day  of  November  of  that  year.  The  money 
wae  in  his  hands  until  August,  1848.  It  appeared  in  evidence, 
on  the  part  of  the  defendant,  that  the  collector  of  Athol  was 
notified  by  one  of  the  bail,  and  that  he  at  his  request  notified 
the  supervisor  and  county  treasurer  in  February,  1848,  and  be- 
fore Fullerton  received  any  money,  not  to  pay  any  money  over 
-to  him,  as  they,  the  bail,  would  not  be  responsible  or  answera- 
ble for  its  failhful  application  or  disbursement  by  him.  The 
cause  was  tried  by  a  jury,  who  rendered  a  verdict  for  the  plain- 
tiff for  $100,  for  which  sum,  with  $5  costs,  the  justice  ren- 
dered judgment  against  the  defendants  on  the  6th  of  May, 
1860.  The  defendants  appealed  to  the  Warren  county  court, 
«nd  the  judge  of  that  county  certified  the  appeal  to  this  court. 

Wm.  Hay^  for  the  respondents. 

Ira  A.  Paddock,  for  the  appellants. 

By  the  Court,  0.  L.  Allen,  J.  There  were  several  objec- 
tions taken  in  the  court  below,  but  which,  as  they  are  not  in- 
msted  upon  here,  I  do  not  deem  it  necessary  to  notice.  The 
main  objection  urged  is  that  the  action  should  have  been 
brought  by  and  in  the  name  of  David  M.  Cameron,  the  super- 
visor, to  whom  the  bond  was  executed,  or  in  the  name  of  his 
successor  in  office.  It  is  argued  in  answer  to  this  objection, 
that  the  superintendent  is  the  proper  plaintiff,  as  he  is  the 
receiving  and  disbursing  officer,  and  entitled  to  the  posses- 
sion id  the  money.  The  Ist  R.  S.  8d  ed.  531,  §  34,  of  the 
act  in  relation  to  public  instruction,  enacts,  that  there  shall  be 
•annually  elected  in  each  of  the  towns  of  this  slate,  at  the  same 
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time,  and  iu  the  same  manner  that  other  town  officers  are  chosen^ 
an  officer  to  be  denominated,  "  Town  superintendent  of  common 
schools,"  who  shall  be  subject  to  all  duties  and  liabilities  im* 
posed  upon  him.  The  section  further  declares  as  follows :  "  It 
shall  be  his  duty,  within  ten  days  after  his  election,  to  execute 
to  the  supervisor  of  his  town,  and  file  with  the  town  derk,  a 
bond  with  one  or  more  sufficient  sureties  to  be  approved  of  by 
said  supervisor  by  indorsement  over  his  signature,  on  said  bond, 
in  the  penalty  of  double  the  amount  of  school  money,  which  his 
town  receives  from  all  sources  during  the  year  preceding  that, 
4br  which  he  shall  have  been  elected,  conditioned  for  the  faith* 
ful  application  and  legal  disbursement  of  all  the  school  money 
coming  into  his  hands.''  The  fifth  subdivision  of  section  five 
authorizes  and  directs  the  superintendent  ''to  apply  for,  and 
receive  from  the  county  treasurer,  all  money  apportioned  for 
the  use  of  common  schools  in  their  town,  and  from  the  col- 
lector of  the  town,  all  moneys  raised  therein,  for  the  same 
purpose,  as  soon  as  such  money  shall  become  payable  or  be  col- 
lected." The  6th  subdivision  of  that  section  directs  them  to 
apportion  the  school  moneys  received  by  them,  among  the  sev* 
era!  school  districts  of  their  respective  towns,  and  the  8th  sub* 
division  authorizes  and  directs  them  ''  to  sue  for,  and  collect  by 
their  name  of  office,  all  penalties  and  forfeitures  imposed  in  this 
title,  and  in  respect  to  which  no  other  provision  is  made,  which 
shall  be  incurred  by  any  officer  or  inhabitant  of  their  town,  and 
after  deducting  their  costs  and  expenses,  to  add  the  money 
recovered,  to  the  school  moneys  received  by  them,  to  be  appor- 
tioned and  paid  in  the  same  mann^."  The  48th  section  re* 
quires  the  town  superintendent  to  make  and  transmit  a  report 
in  writing  to  the  county  clerk,  embracing  a  variety  of  items  not 
necessary  to  enumerate.  The  50th  section  prescribes  the  pen- 
alty of  $10  for  neglecting  to  make  such  report,  and  the  loss  oi 
the  share  of  the  school  moneys.  The.  51st  section  declares  that 
when  the  money  is  lost  by  the  neglect  of  the  superintendent, 
the  superintendent  shall  forfeit  to  the  town  the  whole  amount 
with  interest.  The  52d  section  makes  it  the  duty  of  tiie  su- 
pervisor to  prosecute  in  the  name  of  the  town  for  sndb  fiorfeitt 
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ure,  and  to  pay  the  money  when  oollected  to  the  several  dis- 
tricts, in  snch  manner  as  it  wonld  have  been  the  duty  of  the 
town  snperintendent  to  have  done.    The  59th  section  of  the 
same  act  (1 R,  S.  596,  8d  ed.)  declares,  ^that  every  town  snper- 
intendent of  common  schools,  who  shall  refuse  or  neglect  to  pay 
over  to  his  snocessor  in  office,  any  balance  so  fonnd  in  his  hands, 
or  to  deliver  a  statement  of  the  appropriation,  if  any  there  be, 
of  snch  balance,  shall  for  snch  offense,  forfeit  the  snm  of  $100 ;" 
and  section  60  enacts,  that  '^it  shall  be  the  dnty  of  snch  sue* 
•  cessor  in  office  to  prosecute  without  delay,  in  their  name  of  office, 
for  the  recovery  of  such  forfeiture,  and  to  distribute  and  pay  the 
moneys  received,  in  the  same  manner  as  other  school  moneys 
received  by  them."    Section  61  provides,  that  <<  such  succes- 
sor in  office  may  bring  a  suit  in  their  name  of  office,  for  the 
recovery  with  interest,  of  any  unpaid  balance  of  school  moneys^ 
that  shall  appear  to  have  been  in  the  hands  of  any  previmis 
superintendent  on  leaving  his  office^  either  by  the  accounts  ren- 
dered by  such  town  superintendent,  or  by  other  sufficient  proof.'' 
The  superintendent  against  whom  this  action  is  brought,  was 
the  last  one  elected  under  the  act  I  have  just  been  reviewmg ; 
but  as  he  held  his  office,  under  the  amendatory  act  of  1847,  until 
November,  1848,  and  as  some  of  the  provisions  of  that  amend- 
ment may  apply  or  serve  to  give  a  proper  construction  to  some 
of  those  of  the  orignal  act,  it  may  be  well  to  review  a  few  of 
thepL    The  3d  section  of  the  amendatory  act  provides  for  the 
election  of  a  superintendent,  and  for  his  executing  a  bond  with 
sureties  to  the  supervisor  of  the  town,  as  in  the  original  act 
The  fifth  and  eighth  subdivisions  of  section  8  remain  as  before. 
The  19th  section  of  the  amended  act  requires  a  report  from  the 
town  superintendent  like  the  48th  section  of  the*  act  amended. 
The  20th,  2lBt  and  22d  sections  declare  the  penalty  and  the 
forfeiture  of  the  school  money  as  before.    The  28d  section  en- 
acts, that  when  the  share  of  the  school  money  apportioned  to  the 
town  shall  be  lost  to  the  town,  by  the  neglect  of  the  town  super- 
intendent, he  and  his  sureties  shall  be  liable  for  the  full  amount 
so  lost,  with  interest,  and  the  24th  section  makes  it  the  duty  of 
the  supervisor  to  prosecute  without  delay,  in  the  name  of  the 
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town,  for  saoh  forfeiture,  and  to  pay  the  moneys  as  directed  ia 
the  52d  section ;  and  the  28th  section  authorizes,  but  does  not 
requfre,  the  town  superintendent  to  bring  a  suit  in  his  name  of 
office,  to  recover  the  amount  of  any  balance  in  the  hands  of  his 
predecessor.  From  all  these  sections  it  would  appear  that  the 
town  superintendent  is  to  prosecute  for  and  collect  all  forfeitures 
and  penalties  imposed  by  this  title,  where  no  other  provision  is 
made.  But  by  requiring  the  bond  with  sureties  to  be  made  to 
the  supervisor  of  the  town,  it  seems  to  me  that  it  was  intended 
that  the  remedy  should  follow  the  bond,  and  that  any  action, 
upon  it  must  be  commenced  in  the  name  of  the  supervisor  to 
whom  it  was  given.  This  construction  is  strengthened  by  the 
enactment  of  the  24th  section  of  the  act  of  1847,  {Laws  of  1847) 
p.  688,)  which  requires  the  supervisor  of  the  town  to  sue  in  the 
name  of  his  town,  and  to  pay  over  the  money  when  collected  as 
before  stated.  The  bond  is  given  to  secure  the  faithful  dis- 
bursement and  application  of  the  money  received  by  the  super- 
intendent. Suppose  he  appropriated  the  money  to  his  own  use 
before  the  expiration  of  his  term  of  office,  as  in  the  present  case, 
must  the  town  wait  until  his  removal,  or  until  his  successor  is 
elected,  before  an  action  can  be  maintained  upon  the  bond? 
clearly  not.  One  object  in  making  the  bond  to  the  supervisor 
undoubtedly  was,  to  provide  an  immediate  remedy  by  action  in 
the  name  of  the  supervisor,  on  behalf  of  the  town  or  the  school 
districts  within  its  limits.  There  is  no  authority  given  by^tho 
statutes  to  the  town  superintendent  to  sue  his  predecessor  and 
his  smreties  on  the  bond  given  to  the  supervisor  and  his  succes- 
sors in  office.  The  several  sections  above  cited,  authoriaang  him 
to  suOy  confine  him  to  an  action  against  his  predecessor  alone, 
and  do  not  include  his  sureties,  and  the  only  section  making  the 
sureties  liable  with  the  superintendent,  directs  the  supervisor 
to  sue,  and  not  the  superintendent.  In  Jansen  v.  Ostrander^ 
(1  Cmoenj  670,)  it  was  said,  in  a  suit  on  a  bond  given  by  a  col- 
lector and  his  sureties  to  the  supervisor,  that  the  right  to  sue 
was  incident  to  the  office,  and  passed  to  his  successor.  And 
in  Armine  v.  Spencer^  (4  Wend.  406,)  the  same  principle 
was  held.    It  was  remarked  that  it  was  because  all  the  ri^t 
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of  a  predecessor  had  devolved  by  law  upon  a  encoessor,  that  the 
latter,  and  he  alone,  could  maintain  a  stdt,  on  a  bond  given  to 
his  predecessor  in  office.  In  Lawtan  v.  Erwin  and  others^  (9 
Wend.  233,  238,)  it  was  held  that  debt  woidd  not  lie  in  the 
name  of  the  party  aggrieved,  on  a  constable's  bond  given  to  the 
people.  In  Skdlinger  v.  Yendes,  (12  Wend.  806,)  it  was  held 
that  an  action  would  lie  in  the  name  of  the  party  aggrieved, 
upon  an  instrument  in  writing  signed  by  a  constable  and  his 
sureties,  engaging  to  ooUect  and  pay  over  all  executions  that 
were  collectable ;  and  that  the  signers  were  accountable  to  all 
persons,  in  whose  favor  any  execution  might  i^sue,  for  the  dam- 
Ag^S)  if  not  paid  over.  The  court  said  they  had*  been  liberal  in 
the  construction  given  to  such  an  instrument,  to  promote  the 
beneficial  objects  of  the  legislature ;  that  the  statute  in  such  case 
did  not  give  the  form  but  only  the  substance  of  the  secmity, 
and  that  if  given  to  the  people,  an  action  of  debt  might  be  main- 
tained in  the  name  of  the  people,  for  the  benefit  of  the  person 
entitled  to  an  actioti,  or  covenant  in  the  name  of  such  person. 
Under  that  statute  the  condition  wa^  required  to  be,  among 
other  tlnngS)  to  pay  to  such  person  as  should  have  executions 
in  the  hands  of  the  conEtable,  all  moneys  which  should  come 
into  his  hands  as  such  constable.  Here  the  direction  in  the 
statute  is  that  the  bond  be  executed  to  the  supervisor  of  the 
town;  dearly  intending  that  the  action  «haU  be  brought  in  his 
name.  It  is  said  that  the  plaintiff  in  this  case  is  the  ownet  of 
the  bond,  and  the  proper  person  to  bring  the  action  under  sec- 
tion 111  of  the  code ;  as  he  is  to  receive  and  disburse  the  money 
when  collected.  This  would  be  so,  if  the  plaintiff  had  sued  his 
predecessor  alone  tmder  the  28th  section.  But  where  the  action 
is  required  to  be  brought  by  the  supervisor,  as  in  this  case,  he 
is  required  to  distribute  and  pay  the  money  which  he  shall  col- 
lect, to  the  districts,  parts  of  districts  or  separate  neighborhoods 
of  the  town,  in  the  same  manner  as  it  would  have  been  the  duty 
of  the  town  superintendent  to  have  distributed  and  paid  them  if 
received  from  the  county  treasurer.  1  am  satisfied  that  section 
111  was  not  intended  to  apply  to  this  class  of  cases,  but  that  it 
comes  within  the  exception  meant  and  intended  in  section  113. 
Vol.  XIV.  9 
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Such  a  oonstruction  was  given  in  Boss  v.  Seemon,  (2  Code  R.  1.) 
And  see  GrineU  v.  Schmidt,  (3  Id.  19.) 

I  regret  to  be  nnder  the  necessity  of  coming  to  this  concla- 
sion^  as  the  cause  of  action  is  clear,  the  town  superintendent 
having  made  use  of  the  money,  which  he  should  have  appropri- 
ated in  the  manner  r6i|iured  by  his  duty,  and  the  condition  of 
his  bond.  There  is  nothing  in  the  other  objections  taken  by  the 
defendants. 

But  as  the  action  was  misconceived,  the  judgment  of  the  court 
below  must  be  reversed. 

[Franklin  Generj*  Term,  July  5, 1852.  WiUard,  Hand,  Cody  and  C.  L, 
AUen,  Jostloes.] 


Bench  vs.  Isaac  Sheldon  and  Hiram  Shbldon. 

The  rale  iirregard  to  tliA  datj  of  discloBare  on  the  part  of  persons  dealinf: 
with  each  other,  is  snbstantiallj  the  same  both  in  law  and  equity.  It  con- 
fines the  obUgation  to  disclose  riiaterial  facts,  to  a  party  who  is  under  some 
special  obligation,  by  confidence  reposed,  or  otherwise,  to  communicate 
them  troly  and  fiiirly. 

In  the  case  of  the  sale  of  propetfyj  the  law  presumes  that  the  purchaser  re- 
poses oonQdence  in  the  vendor,  as  to  all  such  defects  as  are  not  within  the 
rosch  of  ordinaiy  observation  \  and  therefore  it  imposes  the  duty  upon  the 
vendor  to  disclose  flilly  and  fiiirly  his  knowledge  of  all  such  defects.  But  in 
ordinary  cases  the  vendor  reposes  no  such  confidence  in  the  purchaser. 
Hence  it  has  bisen  held  that  a  purchaser  may  use  any  information  he  may 
have,  in  regard  to  property,  for  his  own  advantage,  without  disclosing  it ; 
provided  he  does  nothing  to  mislead  or  deceive.    Per  Johnson,  J. 

While  a  party  in  whom  no  trust  or  confidence  is  reposed,  and  between  Whom 
and  the  other  party  no  legal  relation  in  regard  to  the  subject  of  the  purchase 
exists,  need  not  disclose  material  fi^ts  within  his  knowledge,  which  he 
knows  such  other  party  to  be  ignorant  of,  he  must  do  nothing  whatever  to 
deceive  or  mislead ;  or  he  wiU  not  be  protected. 

The  plaintiff  having  lost  a  flock  of  sheep,  made  search  and  inquiiy  for  them, 
without  efiM.  Subsequently  the  sheep  were  taken  up  in  the  highway  by 
one  D.,  who  informed  one  of  the  defendants  thereof.  The  other  defendant 
then  went  to  the  plaintiff,  and  concealing  fi'om  him  his  knowledge  of  th6 
■beep  having  be«n  found,  inquired  whether  he  had  found  theth.    Being  in- 
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fonned  that  he  had  tiot,  the  defendant  said  "  ke  supposed  he  never  tDouldfind 
them,"  and  offered  the  plafntiff  SIO  for  the  sheep,  which  the  plaintiff  aoo^pt- 
ed,  and  gave  him  a  bill  of  sale  thereof.  The  defendants  then  went  to  D.  and 
claimed  the  sheep  and  their  fleeces,  and  the  same  were  delivered  to  them. 
In  an  action  by  the  plaintiff  to  recover  the  value  of  the  sheep  and  wool,  on 
the  gronnd  that  the  sale  had  been  procured  by  fhiud ;  HOdy  that  the  action  I 
could  not  be  maintained  on  the  ground  of  .tlM  defendants'  neglect  to  dis- 
close the  facts  within  their  knowledge ;  but  that  the  defendants  were  made 
liable  by  the  expression  of  a  belief  that  the  plaintiff  would  never  find  his 
sheep,  by  means  of  which  he  was  deceived  and  nysled. 

This  action  was  commenced  in  a  justice'^  court.  The  plain- 
tiff in  his  complaint  alledged  that  he  had  l<yt  a  flock  o^  sheep 
and  lambs,  and  that  the  defendants,  having  found  where  said 
sheep  were,  went  to  the  plaintiff  pretending  not  to  know  where 
they  were,  and  that  it  was  a  matter  of  risk  altogether  on  their 
part^  and  by  such  false  pretenses  induced  the  plaintiff  to  sell  the 
sheep  for  $10,  when  they  were  in  fact  worth  a  much  larger  sum. 
The  defendants  denied  the  allegation  of  fnmd;  and  that  they 
knew  where  the  sheep  were,  before  ihey  purchased.  It  appeared 
from  the  evidence  that  the  plaintiff  lived  injthe  town  <rf  Sennett, 
in  the  county  of  Gayugsk,  and  that  some  time  in  June,  1851,  be- 
fore shearings  he  lost  a  flock  of  .sheep,  21  in  all,  of  which  12 
were  old  sheep  and  the  jresidue  lambs. '  The  plaintiff  made  a 
good  deal  of  search  aend  inquiry  for  his  sheep,  without  effect. 
On  the  12th  of  July  tiie  sheep  were  taken  up  in  the  highway  in 
the  town  of  Mentz,  by  Mr.  Dixon,  who  caused  them  to  be  sheared, 
and  a  description  put  upon  the  town  records  of  Ments.  On  the 
same  day  Dixon  saw  the  defendant  EUram  SheldoQ,  and  informed 
him  of  his  having  taken  up  the  sheep,  and  gave  him  a  descrip- 
tion of  them,  and  inquired  if  he  knew  who  had  lost  any  sheep; 
to  which  Sheldon  replied  that  a  man  in  Sennett,  south  of  him, 
had  lost  some.  On'  the  23d  of  August,  1851,  the  other  defend- 
ant, Isaac  Sheldon,  went  to  the  plaintiff  and  talked  about  his 
sheep  and  inquired  whether  he  had  found  them.  The  plaintiff  said 
he  had  not  Isaae  then  said  "  he  supposed  he  never  would  find 
them."  He  then  offered  the  plaintiff  $5  for  them.  The  plain- 
tiff said  he  had  been  offered  $15,  and  would  give  any  one  $10. 
who  would  bring  them  to  him.    Isaac  finally  offered  $10,  which 
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the  plaintiff  agreed  to  take,  and  gave  him  a  writing,  as  follows  : 
^  Know  ye,  Aagust  23d,  1851,  that  I  have  lost  twelve  sheep  and 
nine  lambs,  the  sheep  middling  fine  wool,  one  smnt-nosed  sonth 
down  buck,  without  horns ;  and  this  is  to  certify  that  I  have 
sold  them  to  Isaac  Sheldon,  wherever  he  can  find  them,  and 
whoever  has  them.  Please  deliv^  them  to  said  Sheldon.  The 
sheep  were  marked  with  one  ear  cat  off,  and  the  other  ear 
with  a  ronnd  hole  in  it.  The  sheep  were  not  sheared  when  I 
lost  them.  John  Bench."  Soon  after  both  defendants  went  to 
Dixon's  and  claimed  the  sheep.  Isaae  Sheldon  said  he  owned 
the  sheep,  and  Hiram  Sheldon  claimed  the  wool.  They  were 
taken  away  by  Hiram  and  another  person.  The  fleeces  averaged 
from  fonr  to  five  poonds  each,  and  were  worth  two  and  sixpence 
per  ponnd.  It  was  proved  that  the  defendants  were  offered  $2 
for  one  of  the  lambs,  which  waa  refdsed.  The  cause  was  tried 
by  jury,  who  rendered  a  verdict  against  the  defendants  for  ||80. 
The  defendants  appealed  to  the  county  court,  where  the  judg- 
ment of  the  justice  was  reversed.  And  from  the  latter  judg- 
ment the  plaintiff  appealed  to  this  court 

George  Rathbun,  for  the  appellant.  I.  The  evidence  shows 
that  the  defendants  were  guilty  of  fraud  in  the  purchase  of  the 
plaintiff's  sheep.  The  verdict  of  the  jury  was  correct,  and  the 
judgment  of  the  county  court  is  erroneous,  and  ought  to  be  re- 
versed. The  defendants  are  both  shown  to  have  been  engaged 
in  the  fraud.  Hiram  Sheldon  first  found  them ;  Isaac  Sheldon 
bought  them ;  both  defendants  went  after  them,  and  both  claim- 
ed them.  II.  The  justice  rightly  refused  to  nonsuit  the  plain- 
tiff, and  also  to  discharge  Hiram  Sheldon.  {KeJiey  v.  KeUey,  3 
Barb.  419.  6  Cowen^  435.)  III.  The  defendants  knew  the 
plaintiff  supposed  his  sheep  were  lost  past  recovery.  They 
knew  where  they  were.  Their  language  and  conduct  was  cal- 
culated and  intended  to  strengthen  his  error,  and  to  take  advan- 
tage of  it,  to  his  injury.  They  succeeded.  This  is  fraud,  which 
renders  them  liable  to  the  plaintiff  for  damages.  (1  Bauv.  Inst 
227,  i  685 ;  also  p.  801  to  308.  8  U.  S.  Dig.  91,  i  4.)  False 
representations  of  vendee,  &o.    {Ash  v.  Putnam,  1  Wl,  802. 
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WiUson  y.  Foreej  6  JohtullO.  CUury  v.  Botailmg,  1  HOI,  311. 
Otoy.  iS«,8BarM02.  Camp  y.  Putocr,  6 /rf.  91.)  Fraud 
or  deo^ty  accompanied  with  damage,  is  a  good  cause  of  action. 
( Uptfm  y.  Yoilj  6  Jbfto.  181.)  This  is  a  principle  of  natural 
justice,  long  x^cognized  in  law.  {Story  on  Sales^  i§  165, 174, 
175, 176, 1T7.)  The  party  inuat  speak  at  the  time,  or  remain  for 
eyer  silent  Whether  there  is  fraud  or  not,  is  a  question  of  fact 
for  the  jwy.  (  Ward  y.  Center^  8  John.  271.)  The  jury  is  not 
confined  to  the  yafaie  of  the  property ;  they  may  giye  yindictiye 
damages.  {AUm  y.  Aldington,  7  Wend.  9 ;  S.  C,  U  Id.  374.) 
lY.  The  c(»mty  court  took  into  consideration  the  question  whether 
the  plaintiff  could  retain  the  $10 — the  purchase  price — and  still 
reeoyer  tib,0  damages.  This  is  a  point  not  raised  on  the  trial, 
and  could  not  be  raised  in  the  i^pellale  court.  The  plaintiff 
might  haye  met  this  point  hy  proof  th^t  he  had  refunded  the 
money  before  suit  brought.  (  Waters  y.  Travi&j  8  John.  566. 
Palmer  y.  LoriUardy  16  Id.  348.  CampbeU  y.  Stakes^  2  Wend. 
187.  Laugdon  v-  Fire  Depari.  N.  York,  17  Id.  234.  1  Barb. 
Ch.  Pr.  39&) 

J.  R.  CoXy  for  the  respondents.  There  is  no  authority  or  ele- 
mentary principle  of.  law  which  can  sustain  this  action,  eyen  if 
the  proof  supports  the  complaint-^because,  I.  The  purchaser  is 
not  bound  to  disclose  information  which  he  has  receiyed,  to  the 
seller,  although  it  might  materially  affect  the  price  which  the 
seller  woiQd  put  upon  the  property.  {Story^s  Eq.  §  197  to  207. 
Story's  Cent.  §§  181,  545.  Chit,  on  Cont.  416.  Blydenburgh 
V.  Welshy  1  Bald.  331.  Kintzing  y.  McElraihyp  Barr.  467.) 
"  The  disclosure  of  any  superior  knowledge  whi^h  one  party  may 
haye  oyer  the  other,  as  to  these  facts  and  circumstances,  is  not 
requisite  to  the  yalidity  of  a  contract,  &c.  The  common  law 
affords  to  eyery  one  reasonable  protection  against  fraud  in  deal- 
ing ;  but  it  does  not  go  to  the  romantic  length  of  giying  indem- 
nity against  the  consequences  of  indolence  and  folly,"  (fcc. 
(2  KenPs  Com.  484.)  "  Howeyer  correct  Cicero's  vieirs  igay  be 
of  the  duty  of  eyery  man,  in  point  of  morals,  to  disclose  all  facts 
to  another  with  whom  he  is  dealing,  which  are  materiij  to  his 
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interest ;  yet  it  is  by  no  means  true  that  courts  of  justice  under- 
take the  exercise  of  such  a  wide  and  difficult  jurisdiction." 
(1  Story^s  Eq,  h  205.)  Citing  the  instance  of  the  voduable  mine^ 
decided  by  Lord  Thurlow,  reported  in  Fox  v.  Mackrethy  (2  Bro. 
Ch.  Rep.  420,  "  I  am  not  aware  of  any  case,  or  recognized  prin- 
ciple of  law,  upon  which  such -a  duty  can  be  considered  as  in- 
cumbent upon  a  party  bargaining  for  a  purchase."  {Per  Ellen- 
borough,  in  Vernon  v.  £i^,  12  Bast,  637,  638 ;  affirmed  on 
'error,  /^  Taunt,  488.  Sugd,  on  Vend.  6, 7th  ed.)  "  The  ques^ 
tion  in  this  case  is,  whether  the  intelligence  of  extrinsic  circum- 
stances, which  might  influence  the  price  of  the  commodity,  and 
which  was  exclusively  within  the  knowledge  of  the  vendee, 
ought  to  have  been  communicated  by  him  to  the  vendor.  The 
court  is  of  opinion  that  he  was  not  bound  to  communicate  it." 
{Marshall,  Ch.  J.  in  Laidlaw  v.  Organ,  2  Wheai.  195.)  The 
case  of  Livingston  t.  The  Peru  Iron  Co.,  (2  Paige,  890,)  con- 
cedes the  principle  for  which  we  contend,  i.  e.  that  disclosure  is 
unnecessary.  It  is  one  thing  to  relieve  a  party  in  equity  from 
a  contract  obtained  by  actual  falsehood ;  and  another  thing  to 
let  him  keep  the  whole  consideration,  and  give  him  an  action  for 
damages  besides,  against  the  vendee,  for  his  silence,  at  law.  The 
attempt  to  define  and  circumscribe  the  contrary  doctrine,  would 
be  as  ridiculous  as  impossible.  If  the  principle  of  equality  is 
contended  for,  A.  could  never  buy  a  floo'  of  sheep  of  B.  without 
communicating  and  effectually  causing  ?.  to  understand  fully 
the  following :  1st.  All  A.'s  informa  .  i  about  these  sheep. 
2d.  A.'s  views  of  the  sheep  market  in  .  )raL  3d.  A.'s  views, 
information,  guesses,  hopes  and  fearp  respect  to  all  other 
property,  which,  might  directly  or  ind>  y,  probably  or  possi- 
bly, singly  or  collectively,  presently  <  entually,  actually  or 
apparently,  influence  the  value  or  price  leep.  4th.  A«  would 
also  be  bound  thoroughly  to  educate  am  in  the  mind  of  B.  up 
to  a  standard  fully  equal  to  his  own,  s  to  make  him  fully 
equal  to  judge,  &c.  After  all  was  done  would  not  sell  the 
sheep,  aai  A.  would  have  his  labor  for  hit  tins.  By  prosecut- 
ing this  action,  the  plaintiff  attacks  and  e«  Msts  to  break  down 
the  mftinspring  of  all  commercial  enterprise    riz.  the  expectation 
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of  gain.  The  policy  of  law  is  to  teach  by  example,  to  reward 
enterprise  and  pimisli  indolence  and  folly,  i'  ViffilatUibuSf  non 
darmientibusj^  &c.  That  these  sheep  were  supposed  by  the 
seller  to  be  lost,  when  the  buyer  knew  that  they  were  found,  does 
not  affect  the  principle.  Any  fact  is  within  the  principle,  which 
is  material  to  the  price,  and  is  concealed  by  the  purchaser.  The 
cases,  of  a  man  buying  a  diamond,  of  which  the  seller  do^s  not 
know  the  value ;  of  a  man  buying  a  lot  of  tobacco,  which  is  worth 
much  more  than  the  seller  supposes ;  of  a  man  buying  a  lot  on  which 
is  a  valuable  mine,  unknown  to  the  seller ;  of  a  man  buying  sheep, 
which  the  seller  does  not  know  are  found ;  are  precisely  analogous 
and  equally  within  the  principle,  which  is  the  suppression  of  a  ma- 
terial fact  likely  to  augment  the  pnc«»  which  fact  is  known  to  the 
buyer,  unknown  to  the  poller.  But  if  it*be  charged  that  "  Shel- 
don said  he  supposed  he  never  woi^M  find  the  sheep,"  whiah 
might  have  influenced  the  mind  of  Bench,  we  answer :  II.  Even 
as  against  vendors,  the  fraudulent  representation  must  be  of 
some  moUerial  fact  existing  ;  a  declaration  of  intention,  or  re- 
hearsal of  probabilities,  is  not  enough  to  sustain  the  action. 
(jGaUager  v.  Brunei^  6  Cawen,  846,  and  cases,  Story^s  Cant, 
a  172, 175, 176.)  Again ;  the  question  here  is  not  whether  by 
disaffirming  the  contract  of  sale,  and  tendering  the  consideration 
money,  the  party  might  not  maintain  trover  for  the  sheep,  after 
demand.  But  without  such  tender  and  without  such  demand, 
he  asks  more  than  the  value  of  his  sheep ;  in  short,  he  asks  to 
profit  doubly,  by  his  own  negligence.  There  is  no  analogy  be- 
tween contracts  of  insurance  and  contracts  of  sale.  The  under- 
writer,  like  the  vendee,  is  regarded  as  rightfully*relying  upon 
the  information  of  the  risk  given  him  by  the  other  party.  It  is 
a  relation  of  confidence  and  trust.  (3  Kenfs  Com.  282  to  286.) 
No  such  trust  was  asked  or  reposed  here.  Courts  can  never  en- 
courage the  folly  and  improvidence  which  accepts  the  price  a 
stranger  offers,  asking  no  questions,  and  then  allow  him  to 
bring  an  action  for  fraud,  and  recover  twice  the  value  of  the 
property  sold,  without  demand,  or  returning  the  consideration. 
But  independent  of  the  main  objections  to  this  recovery,  there 
are  other  errors  for  which  the  justice's  judgment  was  properly 
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reversed.  Ist.  Hiram  Sheldon  had  nothing  to  do  with  the  pur- 
chase ;  yet  the  ju<^ment  is  against  him.  2d.  There  is  no  proof 
that  either  of  the  ^eldons  knew  where  the  sheep  were,  or  that 
they  were  living,  when  Isaac  bought  them.  These  essentials 
were  guessed  by  the  jury.  .3d.  Can  Bench  retain  the  price  with 
one  hand  and  bring  a  suit  for  fraud  with  the  other  ?  ( Vernon  v. 
.  Keys^  12  East^  632.)  4th.  There  is  in  this  case  no  evidence 
that  any  other  person,  with  full  knowledge  of  all  the  facts  claimed 
to  be  suppressed,  would  have  given  more  than  $10  for  the  sheep. 
This  is  essential.  {Id.)  There  is  therefore  in  this  case  no  evi- 
dence which  can  sustain  the  verdict ;  and  the  judgment  upon  it 
was  properly  reversed.  (2  Hill,  125.)  The  judgment  of  the 
county  court  should  therefore  be  affirmed. 

By  the  Court,  Johnson,  J.  Was  the  defendant,  Isaac  She!** 
don,  when  he  went  to  the  plaintiiDf  to  purchase  the  sheep  in 
question,  guilty  of  a  fraud  which  the  law  notices,  and  gives  a 
right  of  action  to  redress,  in  withholding  the  fact  within  his 
knowledge,  that  the  sheep  had  been  found?  That  he  was  under 
a  strong  moral  obligation  to  make  the  disclosure,  none  will  deny, 
but  the  legal  duty  is  not  so  clear.  It  was  a  gross  moral  wrong 
and  fraud  in  him  to.  withhold  the  information,  and  take  advan- 
tage of  the  plaintiff's  ignorance. 
/  The  rule  in  regard  to  the  duty  of  disclosure,  on  the  part  of 
persons  dealing  with  each  other,  seems  to  be  substantially  the 
/  same  both  in  law  and  equity.  The  rule  originally  laid  down  by 
/  Chancellor  Kent,  (2  Kenfs  Com.  482,)  was,  that  "  each  party 
/  is  bound  to  communicate  to  the  other  his  knowledge  of  material 
/  facts,  provided  he  knows  the  other  to  be  ignorant  of  them,  and 
'  I  they  be  not  open  and  naked,  or  equally  within  the  reach  of  his 
observation."  The  learned  commentator,  in  a  note  to  the  text, 
subsequently  qualified  the  rule,  so  as  to  confine  the  obligation 
to  disclose  material  fiewsts,  to  a  party  '^  under  some  special  obli- 
^  «!•  gation,  by  confidence  reposed,  or  otherwise  to  communicate  them 
truly  and  fairly."  'The  rule  as  thus  qualified  is,  I  apprehend, 
the  true  rule,  and  extends  the  obligation  as  far  as  it  can  be 
safely  or  conveniently  enforced,  in  the  ordinary  dealings  between 
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men.    {Starj/'s  Eq.  ii  147,  148,  207.    Laidlaw  v.  Organ^  2 
Wheat.  17a    Fox  v,  Mackreth,  2  Bro.  CtuRep.  420.) 

In  the  case  of  the  sale  of  property,  the  lawpresnmes  that  the 
porohaser  reposes  confidence  in  the  vendor,  as  to  all  such  defects 
as  are  not  ifithin  the  reach  of  ordinary  observation,  and  there- 
fore it  imposes  the  dnty  upon  the  vendor  to  disclose  fdHy  and 
fairly  his  knowledge  of  al}  snch  defects. 

But  in  ordinary  cases,  the  vendor  reposes  no  such  confidence 
in  the  purchaser.  The  former  does  not  look  to  the  latter  for 
information  in  regard  to  the  qualities  or  condition  of  the  thing 
sold,  and  is  not  deceived  or  misled  by  any  information  the  latter 
may  have  in  regard  to  it  And  hence  it  has  been  held,  that  a 
purchaser  may  use  any  information  he  may  have  in  regard  to 
property,  for  his  own  advantage,  without  disclosing  it^  providing 
he  does  nothing  to  mislead  or  deceive. 

It  is  obvious,  in  the  present  case,  that  the  defendattt,  Isaao^ 
Sheldon,  was  under  no  special  obligation  to  the  plaintiE  The 
plaintiff  reposed  no  confidence  in  him  by  reason  of  any  legal 
relation  existing  between  them.  Had  the  plaintiff  employed 
the  defendant  to  find  his  sheep,  then  the  law  would  have  im* 
posed  the  duty  of  disclosing  the  fact  of  their  having  been  found. 
So,  had  the  defendant  taken  up  the  sheep  himself,  he  would 
have  been  agent  or  bailee  of  the  plaintiff,  and  therefore  binder 
special  obligation  to  communicate  this  material  fact.  But  the 
defendant  was  a  mere  stranger,  who  had  obtained  the  Informix 
tion  casually,  from  a  source  equally  open  to  the  plainti£^  and 
was  therefore  under  none  other  than  a  strong  moral  and  chris^  ^ 
tian  obligation  to  disclose.  I  am  unable  to  distinguish  this  case 
in  principle,  so  far  as  the  duty  of  disclosure  is  involved,  firom 
the  purchase  of  the  farm  with  the  mine  upon  it;  the  existence 
of  the  mine  being  knowQ  to  the  vendee  but  not  to  the  vendor, 
as  put  in  the  case  of  Fox  v.  Mackreih^  or  the  case  of  Laid- 
law V.  Organj  before  cited. 

I  have  considered  the  case  thus  far  upon  the  question  of  the 
duty  of  the  purchaser  to  disclose,  merely ;  8(hd  am  clearly  of  ^ 
opinion  that  upon  that  ground  the  defendants  are  not  liable,  i 
But  there  is  another  feature  in  the  case  which,  in  my  judgment^  ^ 
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stamps  the  character  of  fraud  in  a  legal  sense  npon  the  trans- 
action on  the  part  of  the  purchaser,  in  characters  too  plain  to 
be  mistaken  or  evaded.  4f While  a  party  in  whom  no  trust  or 
confidence  is  reposed,  and  between  whom  and  the  other  party 
no  legal  relation  in  regard  to  the  subject  of  the  purchase  exists, 
need  not  disclose  material  &cts  within  his  knowledge,  which  he 
,  knows  such  other  party  to  be  ignorant  of,  he  must  do  nothing 
!  whateyer  to  deceire  or  mislead ;  or  he  will  not  be  protected. 

In  Turner  v.  Harvey^  {JacoVs  Rep.  178,)  Lord  Eldon  sud^ 
'^  As  in  th6  case  that  has  been  mentioned,  if  an  estate  is  offered 
for  sale,  and  I  treat  for  it,  knowing  that  there  is  a  mine  under 
it,  and  the  other  party  makes  no  inquiry,  I  am  not  bound  to 
give  him  any  information  of  it.  He  acts  for  himself  and  exer- 
cises his  own  sense  and  knowledge.  But  a  very  little  is  suffi- 
.cient  to  affect  the  application  of  the  principle.  If  a  single  word 
4S  dropped  which  tends  to  mislead  the  vendor,  the  principle  will 
noi  be  allowed  to  operate." 

In  Laidlaw  v.  Organ^  Chief  Justice  Marshall  said,  "  Each 
party  must  take  care  not  to  say  or  do  any  thing  tending  to  im-^ 
pose  upon  the  other."  In  the  latter  case,  although  the  court 
held  that  the  purchaser  was  not  bound  to  disclose  the  intelli- 
gence he  was  in  possession  of,  they  yet  granted  a  new  trial, 
because  the  judge  refused  to  submit  the  question  to  the  jury  to 
find  whether  any  imposition  was  practiced  by  the  vendee  upon 
the  vendor.  Here  the  defendant,  who  negotiated  the  purchase, 
after  ascertaining  that  the  plaintiff  had  not  been  able  to  find 
his  sheep,  told  him  that  he  did  not  believe  he  ever  would  find 
them.  The  object  of  this  was  dearly  to  discourage  the  plain- 
tiff from  making  further  search  or  inquiry  for  his  property ; 
to  induce  him  to  sell  it,  as  property  which  might  never  be  cUs- 
eovered,  for  a  mere  nominal  price,  and  .to  create  the  impression 
in  the  plaintiff's  mind  that  he,  the  purchaser,  did  not  know 
where  the  sheep  were,  or  that  any  one  had  taken  them  up.  It 
was  equivalent  to  saying,  I  have  not  found  them,  and  do  not 
know  of  any  one  trho  has,  and  am  of  opinion  that  you  will  not 
be  able  to  find  them. 

The  faet  of  their  having  been  found,  was  a  material  drcusi- 
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Stance  affecting  the  price ;  and  the  attempt  to  mislead  and  create 
a  fidse  impression  in  regard  to  the  situation  of  the  property,  iraa 
a  fraud  of  which  the  law  justly  takes  cognizance.  The  evidence 
was  sufficient  to  authorise  the  jury  to  find  that  something  was 
said  or  done  by  the  vendee  to  mislead  and  create  a  false  impres- 
sion in  the  mind  of  the  vendor.  The  jury  doubtless  found  also 
that  the  defendants  were  acting  in  concert,  throughout,  in  the 
matter,  as  they  well  might,  from  the  evidence  before  them.  One 
treason  assigned  by  the  county  judge  for  reversing  the  judgment 
of  the  justice  was,  that  the  verdict  was  for  too  much.  The  value 
of  the  wo^l  was  clearly  proved,  and  the  only  evidence  in  regard 
to  the  value  of  the  sheep  was  that  one  of  the  defendants  had 
been  offered  $2  for  one  of  the  lambs,  and  refused  to  sell  it  at 
that  price.  There  were  twelve  old  sheep  and  nine  lambs. 
Waiving  the  question  as  to  the  right  of  the  jury  to  give  exem- 
plary damages  in  such  a  case,  it  was  the  duty  of  the  jury  to 
determine  the  value,  from  all  the  evidence  before  them.  -  And  I 
see  nothing  in  the  evidence  to  warrant  the  county  judge  in  de- 
ciding, as  he  does,  that  the  sheep  were  not  worth  half  the  sum 
found  by  the  jury,  or  that  the  value  placed  upon  thi^m  was  too 
higk  Whether  the  jury  or  the  judge  understood  the  value 
better,  this  court  cannot  determine.  It  is  enough  that  there  is 
nothing  in  the  evidence  to  show  that  it  was  too  high.  It  was 
the  province  of  the  jury  to  determine  how  much  the  sheep  were 
worth,  and  the  county  court  had  no  right  to  assume  a  fact  not 
proved,  to  overturn  the  verdict  And  besides,  if  the  jury,  in 
any  case,  may  give  exemplary  damages  to  punish  a  party  for 
bad  faith  and  unneighborly  conduct  in  his  dealings,  such  cor- 
rective would  not  be  misapplied  in  a  case  like  this.  But  I  do 
not  intend  to  place  the  decision  on  this  ground,  or  to  discuss 
the  question  of  the  right  to  give  exemplary  damages  in  a  case 
like  this. 

The  judgment  of  the  county  court  must  thenefore  be  reversed, 
and  that  of  the  justice  affirmed. 

[MoNROB  Gekeral  Tcrh,  September  6,  1S62.    Sddin,  T,  R,  Strong  an^ 
JokiUim,  Jostkes.] 
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TJpoQ  a  goBOMty  that  a  Judgment  auigned  by  the  g:nanBtor  is  ooUectibl* 
from  the  defendant  therein,  it  is  a  condition  precedent  to  the  liability  of  the 
guarantor,  that  the  person  to  whom  the  guaranty  is  given  shall  proceed  in 
the  collection  by  due  course  of  law ;  and  if  he  does  not,  the  guarantor  is 
dischai^d  from  his  BabiUty. 

An  attempt  must  be  made  to  collect,  and  reasonable  diligence  used,  as  a  cob- 
dition  precedent  to  the  right  of  action  against  the  guarantor. 

A  delay  in  issuing  an  execution,  for  upwards  of  a  year  and  a  half  after  one 
installment  of  the  judgment  has  become  due,  and  for  more  than  six  months 
after  another  installment  is  due,  is  such  laches  as  will  discharge  the  guar- 
antor. 

Where  the  non-performance  of  a  condition  precedent  to  a  right  of  action  is  oc- 
casioned by  the  defendant  in  the  suit,  the  plaintiff  may  recover,  notwith- 
standing such  non-performance. 

Where  an  agent,  or  quasi  trustee,  of  real  estate,  whose  duty  it  b  to  sell  for 
cash,  departs  from  the  strict  line  of  his  duty,  and  receives  the  consideration 
partly  m  cash,  and  partly  in  other  lands,  and  the  principal  elects  to  take  the 
cash  valuta  of  the  land  received  by  the  agent,  the  consideration  expressed 
in  the  deed  given  by  the  agent  is  not  conclusive  upon  him  as  to  the  value 
of  the  lands  received  in  exchange.  It  is  merely  prima  facie  evidence  of  the 
vmhze  of  the  land,  as  agreed  upon  by  the  parties,  and  is  open  to  explanation 
by  parol  proof. 

The  rule  of  evidence  in  regard  to  the  value  of  land  in  a  wild,  unsettled  coun- 
try, is  different  from  what  it  is  in  respect  to  the  value  of  land  in  a  country 
settled  and  improved,  and  where  lands  are  bought  and  sold,  and  occupied, 
in  the  vicinity.  In  the  latter  case  the  value  is  to  be  determined  by  the 
price  of  similar  lands  in  the  same  vicinity ;  while  in  the  former,  if  the  lands 
are  to  any  considerable  extent  bought  and  sold  at  the  place  where  the  value 
is  to  be  determined,  so  as  to  have  a  market  value  there,  evidence  of  such 
market  value  is  competent.  But  how  &r  it  shall  govern,  must  depend  upon 
the  othisr  evidence  in  the  case. 

The  defendant  assigned  a  judgment  to  the  plaintiff,  which  he, 
the  defendant,  recovered  against  John  C.  Nash,  on  the  Ibih  of 
Fehmary,  1838,  for  $8819  debt,  and  $24,87  costs.  The  jadg* 
ment  was  entered  by  confession,  upon  bond  and  warrant  of  at- 
torney, by  the  terms  of  which  the  judgment  was  to  be  paid  or 
collected  $500  in  one  year,  $500  in  two  years,  and  the  residue 
in  ^ee  years  thereafter.  The  assignment  was  dated  the  28th 
of  February,  1838,  and  the  defendant  guarantied  the  collection 
of  Ae  same,  in  the  assignment    The  plaintiff  left  the  judgment 
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irith  the  defendant,  who  was  an  attorney  at  law,  for  collection. 
At  the  time  of  the  asBignment  the  defendant  held  as  collateral 
secnrity,  for  the  payment  of  the  jadgment,  a  honse  and  lot  in 
the  city  of  Rochester,  which  went  with  the  judgment  to  the 
plaintiff.  The  defendant  sold  thei  honse  and  lot  and  receiyed  of 
the  purchaser  ftlOOO  in  money,  $200  of  which  was  laid  oat  in 
rep^s  upon  the  house,  and  800  acres  of  wild  land  in  Illinois 
and  Wisconsin.  The  consideration  expressed  in  the  deed  was 
$5000.  On  the  18th  of  June,  1889,  Isaac  B.  Elwood,  the  law 
partner  of  the  defendant  and  the  attorney  of  record  in  the  judg- 
ment, issued  an  execution  to  the  sheriff  of  Monroe  county  for  the 
collection  of  the  first  installment  due  upon  the  judgment  He 
also  issued  an  execution  to  the  sheriff  of  Erie  county,  July  20, 
1889,  to  collect  the  same  amount.  Both  these  executions  were 
Bubsequendy  returned  ntUla  b<ma.  In  August,  1840,  the  plain- 
tiff took  the  judgment  out  of  the  defendant's  hands,  and  employed 
another  attorney  to  collect  it.  The  new  attorney  issued  an  exe- 
cution to  the  sheriff  of  Monroe  county,  September  8d,  1841,  for 
the  collection  of  the  whole  judgment.  On  the  20th  of  June, 
1844,  he  issued  another  execution  to  the  sheriff  of  Oenesee 
county.  This  execution  was  returned  collected  $866,28,  and 
nulla  bona  as  to  the  residue.  That  sum  was  aU  that  was  ever 
collected  by  execution.  The  action  was  brought  upon  the  guar- 
anty, and  to  recover  the  money  received  by  the  defendant  upon 
the  collateral  securities  in  his  hands.  The  cause  was  referred, 
and  upon  the  trial  the  referee  received  evidence  as  to  the  actual 
consideration  paid  to  the  defendant  on  the  sale  of  the  house  and 
lot,  subject  to  the  phuntiff 's  objection  that  the  defendant  was 
bound  by  the  consideration  expressed  in  the  deed.  The  referee, 
in  deciding  the  cause,  excluded  the  evidence  given  as  to  the  value 
oi  the  wild  lands,  on  the  ground  that  tiie  witnesses  were  not 
sufficiently  acquunted  with  them  to  judge  of  their  value,  and 
charged  the  defmdant  with  the  consideration  mentioned  in  the 
deed,  $5000. 

The  questions  raised,  which  w^e  deemed  material,  fully  ap- 
pear in  the  opinion.  The  referee;  the  late  Judge  Maynard^  die4 
befinre  the  case  was  fully  settled. 
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S.  Ma^ewSj  for  the  defendant. 

By  the  Court,  Jornsov,  J.  The  guaranty  npon  which  the 
plaintiff  has  eoonted  in  the  first  two  counts  of  his  declaration  is^ 
that  the  judgment  assigned  is  collectible  from  the  defendant  in 
the  judgment  so  assigned.  Upon  such  a  guaranty  it  is  a  condi* 
tion  precedent  to  the  liability  of  the  guarantor,  that  the  person 
to  whom  the  guaranty  is  given  shall  proceed  in  the  collection  by 
due  course  of  law ;  and  if  he  does  not,  the  guarantor  is  discharged 
from  his  liability.  And  so  are  all  the  cases.  An  attempt  must 
be  made  to  collect,  and  reasonable  diligence  used,  as  a  condition 
precedent  to  the  right  of  action  against  the  guarantor. 

What  constitutes  proper  diligence,  where  a  bona  fide  effort 
has  been  made  to  collect,  seems  to  depend  upon  the  fiaicts  and 
circumstances  of  each  particular  case.  In  Moakley  v.  Riffgs, 
(19  Mm.  69,)  it  was  held  that  a  neglect  to  sue  the  maker  for 
seventeen  months  after  the  note  fell  due,  when  the  maker  had 
obtained  his  discharge  under  the  insolvent  act,  was  unreasonable, 
luid  discharged  the  guarantor  from  his  undertaking.  In  Kies  v. 
Tifft,  (1  Cowen,  98,)  it  was  held  that  a  delay  firom  the  1st  c^ 
February  to  the  8th  of  August  thereafter  to  prosecute,  was  noi; 
due  diligence ;  and  the  court  said  that  the  parly  prosecuting 
should  not  have  suffered  a  term  to  pass.  But  in  TTiomas  v. 
WoodSf  (4  Cowen,  178,)  it  was  held  that  suffering  a  t^rm  to 
elapse  without  prosecuting  was  not  an  unreasonable  delay,  under 
the  (HTCumstances  of  that  case.  And  Mr.  Justice  Woodwortb, 
in  delivwing  the  opinion  of  the  court,  remarks :  ^  Every  question 
€i  due  diligence  must  be  decided  by  a  view  of  all  tiie  facts  and 
cireomstances.  What  might  be  a  lach  in  one  case  might  be  reason- 
able diligence  in  another.  It  will  not  be  contended  that  due  dili- 
gence requires  the  prosecution  to  be  commenced  in  every  case 
on  the  day  the  money  is  payable.'' 

The  defendant  in  this  case  insists  that  he  has  been  discharged 
by  the  ladies  of  the  plfuntiff,  in  not  having  his  executicm  issued 
within  a  reasonable  time  aftw  it  was  due  by  tiie  stipulatioii| 
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which  was  part  of  the  guaranty.  The  first  execation  was  due 
February  15th,  1889,  and  was  not  issued  and  delivered  to  the 
sheriff  until  the  18th  of  June  thereafter.  This  was  delivered  to 
the  sheriff  of  Monroe,  where  the  defendant  in  the  judgment  re* 
sided.  Another  execution  was  issued  in  July  following,  to  the 
sheriff  of  Genesee  county.  Both  these  executions  were  for  the 
collection  of  the  first  installment  of  $500  due  upon  the  judgment. 
These  two  executions  were  issued  by  Isaac  B.  Elwood  as  attor- 
ney. The  second  installment  of  $500  fell  due  February  15th, 
1840,  and  the  third  February  15th,  1841.  No  other  execution 
was  issued  upon  the  judgment  until  September,  1841.  Under 
or£nary  circumstance,  I  am  inelined  to  the  opinion  that  this 
would  be  such  laches  as  to  prevent  a  recovery  upon  the  guaranty. 
But  the  plaintiff,  in  answer  to  this  position  of  the-  defendant, 
contends  that  if  the  executions  were  not  issued  in  due  time  it 
was  the  &ult  of  the  defendant,  and  that  he  cannot  be  permit- 
ted to  avail  himself  of  the  non-performance  of  a  condition  pre* 
cedent,  which  is  attributable  solely  to  himself,  and  happened  by 
his  neglect  of  duty. 

The  referee  has  found  from  the  evidence  before  him  that  the 
defendant,  immediately  upon  the  assignment  of  the  judgment  by 
him  to  the  plaintiff,  was  appointed  the  attorney  and  agent  of  the 
plaintiff  to  collect  the  judgment  so  assigned,  and  that  he  contin- 
ued such  attorney  and  agent  until  August,  1840,  when  he  was 
discharged  and  another  attorney  substituted  by  the  plaintiff. 
The  defendant  and  Elwood  were  partners,  and  it  was  clearly  the 
duty  of  the  defendant  to  see  to  it  that  tiie  necessary  process 
was  issued  not  only  fcnr  the  purpose  of  collecting  the  judgment 
at  as  early  a  day  as  was  reasonably  practicable,  but  also  to  pre- 
serve his  client's  rights  upon  the  guaranty.  I  think  it  may 
safely  be  assitmed  that  the  referee  was  justified  in  this  finding 
of  the  fact  It  was  the  duty  of  the  defendant  to  issue  the  neces- 
sary executions  as  long  as  he  continued  the  agent  and  attorney 
of  the  plaintiff. 

The  plaintiff,  in  order  to  maintain  this  action  upon  the  guar* 
matjj  must  undoubtedly  either  alledge  and  prove  a  performance 
of  tike  condition  precedent  or  an  ^cuse  fo  its  nan-performance. 
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If  he  can  do  either,  he  may  recover.  ( Taylor  4*  Otis  v.  Bid- 
lerij  6  Cawerij  624.  Moakley  v.  Riggs^  supra.)  The  execu- 
tions were  in  fact  issned  for  the  collection  of  the  whole  judgment ; 
and  the  attempt  made  to  collect  it  by  the  proper  process,  and  the 
only  questions  that  can  arise  in  considering  this  branch  of  the 
case  are,  1st,  were  they  issued  in  due  time?  and  if  not,  2d,  has 
the  plaintiff  shown  a  sufBcient  excuse  in  law  for  not  issuing  them 
sooner  ?  It  seems  to  me  quite  clear,  under  the  facts  and  circum- 
stances of  this  case,  that  the  plaintiff  is  chargeable  with  no  laches 
up  to  August,  1840.  The  defendant  was  his  attorney,  and  it 
Iras  his  duty  to  proceed  diligently  in  the  collection ;  and  I  think 
we  are  bound  to  presume  that  he  did  proceed  with  all  the  dili- 
gence that  was  necessary  and  proper  up  to  the  time  of  his  being 
discharged.  It  is  not  shown  that  he  was  in  any  way  delayed  or 
overruled  by  the  plaintiff.  On  the  contrary,  there  is  some  evi- 
dence to  show  that  he  was  urged  by  the  latter  to  proceed  and 
collect  the  judgment.  The  least  the  defendant  can  reasonably 
ask  us  to  presume  under  the  proof  here  is,  that  he  discharged 
his  duty  to  his  client,  and  proceeded  with  reasonable  diligence. 
The  defendant  contends  that  the  presumption  is  that  he, 
as  the  agent  and  attorney  of  the  plaintiff,  proceeded  under 
his  instructions,  and  according  to  his  directions.  However 
this  may  be  in  ordinary  cases  between  the  attorney  and  client 
— a  question  upon  which  I  do  not  intend  to  pass — it  would 
not  apply  in  a  case  like  this,  where  the  delay  is  set  up  to  defeat 
an  action  upon  the  express  guaranty  of  the  attorney  that  the 
demand  in  his  hands  for  collection  is  collectible.  In  such  a 
case,  I  think  the  attorney  is  called  upon  to  show  affirmatively 
that  the  delay,  if  it  is  unreasonable,  was  occasioned  not  by  his 
own  negligence,  but  by  the  direction  of  his  client.  It  wotdd  be 
unreasonable  to  assume  that  the  plaintiff  directed  a  delay  that 
would  operate  to  defeat  the  guaranty  of  his  attorney.  If  he  had 
given  any  such  direction,  it  was  the  duty  of  the  defendant,  as 
the  attorney  of  the  plaintiff,  to  instruct  him  as  to  the  conse- 
quences of  a  delay,  upon  his  guaranty.  I  shall  assume,  there- 
fore, that  every  thing  was  done  by  the  pluntiff  which  was 
necessary  and  proper  to  do  to  collect  ^  judgment  and  keep  alive 
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ike  goaraaty ;  and  that  dne  diligence  under  the  particular  <nr- 
cwnstances  of  the  case,  as  known  to  the  plaintiff  and  defendant, 
had  been  used  up  to  August,  1840,  when  the  plaintiff  employed 
another  attorney  to  collect  the  judgment  At  this  time,  execu- 
tions had  only  been  issued  to  collect  the  first  installment.  The 
second  installment  had  then  been  due  about  six  months. 

But  if  there  had  been  laches,  under  the  circumstances  of  this 
case,  I  think  it  would  be  imputed  to  the  defendant,  as  it  was  his 
duty  to  proceed  with  due  diligence.  It  would  be  a  good  excuse 
for  the  non-performance,  on  the  part  of  the  plaintifl^  of  the'«on* 
dition  precedent,  that  the  defendant  undertook  to  perfdrm  it  and 
failed  to  do  so.  It  is  clear,  upon  principle,  that  where  the  non* 
performance  of  a  condition  precedent  to  a  right  of  aoti<m  is  oc* 
casioned  by  the  defendant  in  the  action,  the  plaintaff  may  reooyer» 
notwithstanding  such  non-performance.  {Mayor  of  N.  Y.  y. 
Butler,  1  Barb.  S.  C.  Bep.  325.  SmUh  v.  Gugerty,  4  Id. 
614.  Taylor  4*  Olis  r.  BuUen^  MoaUey  v.  Biggs,  supra.) 
This  does  not  proceed  upon  the  principle  of  estoppel,  but  upon 
the  excusing  the  non-performance  of  a  condition  precedent  It 
has  been  said  that  nothing  but  the  act  of  the  party  sued  can  ex- 
cuse the  non-performance,  so  as  to  give  the  other  party  the 
right  to  miuntain  his  action,  without  proving  performance  on  his 
part  But  however  this  may  be,  the  delay  of  the  plaintiff,  after 
he  had  employed  a  new  attorney  to  proceed  and  issue  hid  exe- 
cution to  collect  the  second  and  third  installments,  is  in  no  way 
excused.  It  does  not  follow  that  because  the  defendant  as  the 
plaintiff's  attorney  had  delayed  the  issuing  of  the  execution  for 
the  collection  of  the  second  installment  for  six  months,  the 
plaintiff  might  delay  a  year  longer  with  impunity.  No  execu- 
tion was  issued  by  the  plaintiff,  after  he  had  appointed  a  new 
attorney  to  take  charge  of  the  collection,  itntil  September,  184L 
The  second  installment  had  then  been  dne  over  a  year  and  a 
hal^  and  the  third  and  last,  over  six  months.  For  this  delay, 
on  the  part  of  the  plaintiflE^  there  is  no  valid  excuse  in  law  ren- 
dered. It  follows  that  the  defendant  would  only  be  liable  on 
bis  guaranty  for  the  first  installment  due  upon  the  judgment,  in 
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fttty  event.  And  that  liability  has,  I  think,  been  satisfied  by 
the  amoont  collected  upon  the  execution,  $866,23.  It  is  clear; 
I  apprehend,  that  this  amount  is  to  extinguish  the  defendant's 
liability  upon  the  guaranty  as  far  as  it  goes ;  and  if  he  is  not 
liable  beyond  the  amount  collected,  he  is  wholly  discharged 
from  it 

The  defendant,  however,  independent  of  the  guaranty,  is  lia- 
able  upon  the  common  counts  for  all  moneys  received  by  him 
which  belonged  to  the  plaintiff,  upon  the  judgment,  until  the 
whole  judgment  is  satisfied. 

The  referee  charged  the  defendant  with  $5000,  as  the  sum 
received  by  him  on  the  sale  of  the  house  and  lot  in  North-street 
in  the  city  of  Rochester.  That  was  the  consideration  expressed 
in  the  deed.  The  evidence,  which  was  received  by  the  referee 
subject  to  objection,  showed  that  the  actual  consideration  paid 
by  the  purchaser  to  the  defendant,  was  $1000  in  cash,  and  800 
acres  of  wild  land  in  Illinois  and  Wisconsin.  Burke,  the  pur- 
chaser of  the  house,  testified  that  this  land  was  purchased  by 
him  in  1886,  at  government  prices,  and  that  he  did  not  know 
that  it  was  worth  any  more  when  he  conveyed  it  to  the  defend- 
ant, which  was  some  two  years  after  his  purchase.  He  also 
testified  that  there  was  at  diat  time  no  sale  for  western  lands, 
at  Boehester.  Cook,  another  witness,  testified  that  he  had  some 
knowledge  of  the  location  of  these  lands,  from  information,  and 
was  at  that  time  engaged  in  selling  western  lands,  and  these 
lands  could  not  have  been  sold  for  over  ten  shillings  per  acre, 
in  cash.  This  witness  had  never  been  in  Illinois  or  Wisconsin, 
and  had  no  particular  knowledge  of  these  lands. 

The  referee  waives  the  question  of  the  admissibility  of  this 
evidence^  and  assumes  that  these  witnesses  had  not  sufficient 
knowledge  of  the  subject  matter  to  qualify  them  to  speak  of  the 
value  of  the  land. 

That  the  evidence  in  this  case,  as  to  the  actual  consideratioB, 
WM  competent)  there  can  I  think  be  no  doubt  There  areafew 
eases  in  wUdi  the  consideration  mentioned  in  the  deed  is  not 
open  to  exptanatkm  or  contradiction,  but  this  is  not  one  of  the 
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i»Mi  eoceepted  from  the  general  role.    {Chreemault  ▼.  Davii^ 
4J9itt;648.) 

The  defendant  held  this  honee  and  lot  in  the  eharaeter  of  an 
•gent  or  quasi  tnietee,  and  it  was  his  dnty  to  sell  tor  eash.  If 
he  departed  from  the  strict  line  of  his  dnty,  and  sold  for  some- 
thing else,  the  principal  was  not  bound  to  ratify  the  sale.  But 
if  he  did,  and  consented  to  let  the  purchaser  hold  the  property, 
what  would  be  his  remedy  against  his  agent  or  quasi  tmstee? 
He  mighty  nndoubtedly,  elect  eitbw  to  take  what  the  agent  re- 
eeiyed  in  kind,  or  what  it  was  worth  in  cash,  or  perhaps  the 
Talne  of  the  thing  sold.  The  plaintiff,  as  I  understand  in  thia 
ease  fnmi  the  course  of  the  evidence  upon  the  trial,  elected  to 
take  the  cash  value  of  what  the  defendant  received.  But  he 
insists  that  the  agreement  between  the  defendant  and  Burke  is 
conclusive  as  to  the  value  of  the  western  lands,  as  against  the 
defendant.  The  referee  did  not  so  hold,  and  I  apprehend  the 
position  cannot  be  sustained.  Supposing  they  had  inserted  in 
the  deed  fifteen  hundred  dollars  as  the  consideration.  Clearly 
the  plaintiff  would  not  have  been  concluded  by  it.  He  could 
still  resort  to  his  proof  to  fix  the  value. .  The  most  that  can  be 
claimed  from  the  deed  is,  that  it  is  prima  facie  evidence  of  the 
value  of  the  land  as  agreed  upon  by  the  parties,  and  is  at  least 
an  admission  of  the  defendant  as  to  its  value.  This  )s  substan- 
tially what  the  referee  held.  But  I  think  he  erred  in  assuming 
that  the  witnesses  who  testified  knew  nothing  of  the  value  of 
the  land  in  question,  and  that  their  testimony  was  entitled  to 
no  ccmsideration.  No  such  want  of  knowledge  appears  in  re- 
gard to  Burke.  F<Mr  aught  that  appears,  he  saw  the  land  be- 
fore he  purchased  it,  and  knew  what  it  was  then  worth,  and  all 
the  advantages  and  disadvantages  of  its  location.  He  was  not 
examined  upon  the  subject  of  his  knowledge  of  the  land,  and  I 
think  the  presumption  is  that  the  owner,  who  has  purchased 
property  and  retained  it  for  two  years,  and  then  sells  it,  knows 
semeihing  of  its  quality,  situation  and  value,  unless  the  contrary 
appears.  And  it  is  obvious  from  the  very  necessity  of  the  case 
that  the  rule  of  evidence  in  regard  to  the  value  of  land  in  a  wild, 
unsettled  country,  and  the  place  where  the  value  is  to  be  deter- 


84  OAfiES  m  THE  SUPBEME  OOURT. 

ItfalDS  V,  Halfht. 

mined,  must  be  different  from  what  it  is  in  regard  to  the  value 
of  land  in  a  country  settled  and  improved,  and  where  lands  are 
bought  and  sold,  and  occupied  and  cultirated  in  the  vicinity. 
In  the  latter  case,  the  value  would  be  determined  by  the  price 
of  similar  lands  in  the  same  vicinity ;  while  in  the  former,  there 
being  no  settlements  or  sales  in  the  vicinity,  there  could  be  no 
standard  by  which  to  determine  the  value  at  all,  unless  resort  could 
be  had  to  places  more  remote,  where  wild  lands  are  bought  and 
sold  in  market  If  wild  lands  at  the  west  are  to  any  considerable 
extent  bought  and  sold  in  the  city  of  Rochester,  so  as  to  have  a 
market  value  there,  I  have  no  doubt  that  such  market  value  is 
competent  evidence.  How  far  it  should  govern,  would  of  course 
depend  upon  the  other  evidence  in  the  case.  It  might  appear  that 
there  was  a  better  market  elsewhere,  or  that  the  particular  lands 
had  some  peculiar  value  from  their  location,  or  the  like. 

The  referee  evidently  regarded  this  evidence  as  of  no  value 
whatever,  and  entitled  to  no  consideration.  In  this  I  think  ho 
erred.  The  question  before  him,  or  one  important  question, 
was,  what  was  the  cash  value  of  this  land  ?  The  standard  value 
as  fixed  by  hw  to  the  first  purchasers  was  $1,25  per  acre. 
This  was  certainly  something  by  way  of  evidence  as  to  value, 
where  so  large  a  domain  is  uniformly  sold  at  that  price.  It  did 
not  appear  that  any  thing  had  occurred  to  enhance  the  value 
of  this  particular  huid,  and  it  is  evident  that  the  witness,  Burke, 
did  not  regard  it  as  having  any  greater  value  at  the  time.  And 
besides,  the  referee  had  no  right  to  assume,  without  any  proof, 
that  the  former  owner  had  no  knowledge  of  the  value  of  his 
property.  Had  he  regarded  the  witnesses  as  qualified  to  testify 
on  the  subject  of  the  value  of  the  land,  the  result  might  have 
been  different  For  this  error,  I  am  of  opinion  the  report  should 
be  set  aside  and  a  new  trial  ordered.  There  are  several  other 
questions  in  the  case  which  it  is  not  important  to  notice,  as  the 
case,  upon  its  merits  before  the  referee,  turned  substantially 
upon  the  question  as  to  how  much  the  defendant  was  to  be 
charged  with  by  reason  of  that  sale. 

And  I  am  the  more  inclined  to  order  a  new  trial  in  this  action, 
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AS  the  case  itself  was  never  fully  settled  by  the  referee,  and  there 
is  considerable  conflict  as  to  the  facts  actually  proved  before  him. 

New  trial  granted. 

[Monroe  Gbnbral  Term,  September  6, 1852.    Sdden,  T.  JR.  Strang  and 
Jifkiuinif  Jnstices. 
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SOMislSSa 
Upon  a  debtor's  camiiig»~the  fVnits  of  his  labor  performed — bis  creditors  have  ' 

a  Just  claim  in  law  and  conscience,  for  the  satisfoction  of  their  demands. 

And  any  agreement  entered  into  by  the  debtor  with  a  view  to  deprive 

them  of  his  Aitnre  earnings,  and  enable  him  to  retain  and  nse  them  for  hii 

own  benefit  and  advantage,  will  be  declared  void. 

Although  a  person  may  enter  into  a  contract  to  labor  for  another  daring  his 
life,  in  consideration  of  his  maintenance  and  support  by  snch  person,  yet  if 
there  are  creditors  at  the  time,  not  only  they,  but  subsequent  ones,  have  a 
right  to  inquire  into  the  object  and  intention  of  making  such  an  agreement 

On  the  10th  of  September,  1889,  E.  C.,a  physician  and  surgeon,  residing  at  M. 
and  engaged  in  the  practice  of  his  profession,  and  able  to  earn  in  his  busi- 
ness from  SlOO  to  $200  per  month,  entered  into  a  contract  with  his  son 
L.  D.  C,  who  resided  at  Baltimore  and  was  not  a  physician  and  surgeon,  but 
was  engaged  fn  other  pursuits,  by  which  the  fkther  agreed  to  eontinne  his 
practtoe  at  M.  and  prosecute  it  fidthftiUy ,  as  the  servant  of  the  son  and  for  his 
benefit,  and  to  keep  an  accurate  aocoont  of  his  earnings  during  his  natural 
life ;  and  the  son  agreed  to  pay  his  fkther  $60  per  month  for  his  services 
while  he  was  able  to  practice,  and  SIO  per  month  for  such  time  as  the  fkther 
should  be  sick  and  unable  to  practice.  The  fkther  was  to  render  an  account 
of  his  earnings,  at  the  end  of  each  year,  and  was  to  collect  the  accounts,  and 
hold  the  avails  fbr  the  benefit  of  the  son,  retaining  his  compensation  out  of 
the  same.  The  fkther  was  appointed  the  agent  of  the  son,  and  either  party 
was  at  liberty  to  put  an  end  to  the  contract  by  giving  two  weeks'  notice  in 
writing.  On  the  8d  of  September,  1841,  the  parties  entered  into  a  new 
agreement,  substantially  like  the  former,  in  all  respects,  except  that  in  the 
latter,  the  son.  Instead  of  paying  a  stipulated  sum,  agreed  to  provide  every 
thing  neoes9«a7  for  the  support  and  comf<Mrt  of  his  fkther  and  mother  during 
life,  and  to  flunishthe  necessary  horses  and  vehicles  to  carry  on  thebusi^ 
nesa.  Bddf  that  the  agreements  were  fhiudulent  and  void,  as  against  the 
creditors  of  the  fkther ;  and  that  a  judgment  creditor,  on  filing  a  creditor's 
taOl,  was  entitled  to  a  decree,  authorizing  him  to  collect  the  amonnt  of  hj^ 
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Jadgment  oQt  of  the  oandngs  of  the  ikther,  in  his  hands  at  the  timo  of  fllfaig 
the  bill,  or  which  had  been  previonsly  invested  in  real  estate^  or  otiierwise. 

In  EauiTY.  This  was  a  creditor's  bill,  filed  in  Decemberi 
1846,  upon  a  judgment  in  the  supreme  court,  in  favor  of  the 
plaintiff,  against  Augustus  B.  Ohilds  and  Ebenezer  Cfailds,  for 
$102,82,  docketed  January  Ist,  1846.  The  case  was  heard  on 
pleadings  and  proofs.  The  facts  suflSciently  appear  in  the  opin- 
ion of  the  court 

Levi  CHbbs,  for  the  plaintiff. 

if.  P.  Wisner,  for  the  defendants. 

By  the  Court,  Johnson,  J.  The  only  question^  of  any  con-- 
siderable  moment,  in  this  case,  is  whether  the  two  agreements 
dated  respectively  on  the  10th  September,  1889,  and  the  8d  of 
September,  1841,  between  Ebeneser  Ohilds  and  his  son  Lysan- 
d^  D.  Childs,  were  entered  into  for  the  purpose  of  protecting 
the  future  earnings  of  the  former  in  the  practice  of  his  profession, 
from  his  creditors.  If  they  were  made  for  that  purpose,  they 
are  fraudulent  and  void,  and  his  earnings  now  in  his  possession 
and  under  his  control,  nominally  as  the  agent  of  his  son,  must  be 
applied  in  satis£ftction  of  his  debts.  This  intent  in  the  present 
case  is  to  be  deduced  from  the  relation  of  the  parties  to  each  other, 
the  nature  of  the  contract,  and  the  facts  and  circumstances 
attending  its  execution  and  performance.  It  is  admitted  in  the 
answers,  that  at  the  time  of  entering  into  these  agreements,  Eb- 
enezer Childs  was  largely  indebted  to  several  persons,  and  that 
all  his  estate,  both  real  and  personal,  had  before  that  time  been 
appropriated  to  the  payment  of  his  debts,  leaving  a  considerable 
balance  unsatisfied.  Now  although  it  is  true  that  a  creditor  has 
no  claim  to  the  future  services  of  his  debtor,  or  upon  his  skill 
and  ability  to  labor,  as  urged  by  the  defendants'  counsel,  and 
the  law  affords  the  creditor  no  means  to  compel  the  debtor  to 
serve  him  in  satisfaction  of  his  demand,  it  is  also  true  that  upon 
the  debtor's  earnings — ^the  fruits  of  his  labor  performed — ^the 
^editor  has  a  just  claim  in  law  and  conscience  for  the  satiafiM^ 
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*tioti  of  faiB  demands.  And  any  agreement  entered  into  by  the 
debtor,  with  a  view  to  deprive  his  creditors  of  his  fdtnre  earnings, 
and  enable  him  to  retain  and  nse  them  for  his  own  benefit  and 
advantage,  will  be  declared  void.  Although  the  law  will  not  com- 
pel a  debtor  to  labor  and  earn  money  to  pay  his  just  debts,  there 
is  a  strong  moral  obligation  resting  upon  every  debtor,  to  use 
the  strength  and  skill  and  talents  with  which  he  has  been  en- 
dowed, for  that  purpose.  And  while  no  one  is  compelled  to  labor 
to  satisfy  a  debt  against  him,  no  one  will  be  permitted  by  any 
contrivance  or  device  to  lay  by  and  preserve  the  fruits  of  his 
skill  or  industry  for  the  future  use  and  support  of  himself  and 
family,  leaving  his  debts  unsatisfied. 

There  can  be  no  doubt  that  a  person  may  enter  into  a  contract 
to  labor  for  another  during  his  life,  in  consideration  of  his  main- 
tenance and  support  by  such  other.  The  consideration  to  up- 
hold the  agreement  would  be  ample.  But  if  there  are  creditors 
at  the  time,  not  only  they,  but  subsequent  ones,  have  a  right  to 
•  inquire  into  the  object  and  intention  of  making  such  an  agree- 
ment. Courts  and  juries  are  then  to  look  into  the  circumstances 
attending  the  transaction,  to  ascertain  the  relation  in  which  the 
parties  stand  to  each  other ;  whether  the  party  employing  has 
any  need  of  such  services  in  carrying  on  the  business  in  which 
he  is  engaged ;  whether  he  exercises  any  care  or  supervision 
over  the  service  rendered ;  whether  the  employer  receives  the 
earnings  of  the  person  employed  and  pays  him  the  stipulated 
wages,  or  leaves  the  employee  to  maintain  and  support  himself 
out  of  his  earnings,  as  others  do  who  are  engaged  in  similar 
callings  or  occupations ;  and  whether,  in  short,  it  is  such  a  trans- 
action as  would  be  likely  to  take  place  in  the  common  and  ordi- 
nary course  of  business  and  dealings  amongst  men. 

What  is  the  case  befere  us  ?  Ebenezer  Ghilds  is  the  father, 
a  practicmg  physidan  and  surgeon,  residing  at  Mount  Morris,  in 
the  county  of  Livingston,  engaged  in  the  practice  of  his  profes- 
sion. Lysander  D.  Ohilds  is  the  son,  residing  in  the  city  of 
Baltimore,  not  a  physician  or  surgeon,  and  having  no  conneotion 
whatever  with  the  business,  but  engaged  in  other  pursuits.  The 
fctbori  aooording  to  his  own  aoooont,  is  able  to  earn  in  his  boat* 
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ness  from  $100  to  $200  p^  moBth.  While  the  parties  are  thuB 
situated,  on  the  10th  September,  1889,  the  father  and  son  enter 
into  a  contract,  by  nrhich  the  father  agrees  to  continue  his  prac- 
tice at  Mount  Morris  and  vicinity,  and  prosecute  it  faithfully 
as  the  servant  of  the  son  and  for  his  benefit,  and  keep  an  accu- 
rate account  of  his  earnings  during  his  natural  life,  and  the  son 
agrees  to  pay  his  fsithw  $60  per  month  for  his  services  while  he 
is  able  to  practice,  and  $10  per  month  for  such  time  as  the  father 
shall  be  sick  and  unable  to  practice.  The  father  is  to  render 
an  account  of  his  earnings  at  the  end  of  each  year,  and  is  to  col- 
lect the  accounts  and  hold  the  avails  for  the  benefit  of  the  son, 
and  to  retain  his  compensation  out  of  the  moneys  so  collected. 
The  father  is  appointed  the  agent  of  the  son,  and  either  party  is 
at  liberty  to  put  an  end  to  the  contract,  by  giving  two  weeks' 
notice  in  writing ;  in  which  event  the  accounts  are  to  be  settled 
between  the  parties  within  one  year  thereafter  upon  the  footing 
of  the  contract. 

On  the  8d  of  September,  1841,  the  same  parties  enter  into  a 
new  agreement,  substantially  like  the  former  in  all  respects, 
except  that  in  the  latter  the  son,  instead  of  paying  a  stipulated 
sum  by  way  of  compensation,  agrees  to  provide  every  thing  ne- 
cessary for  the  support  and  comfort  of  his  father  and  mother 
during  their  natural  lives,  in  sickness  as  well  as  in  health,  and 
to  furnish  the  necessary  horses  and  vehicles  to  carry  on  the 
business.  There  is  no  provision  in  this  contract  for  terminating 
it  at  any  time.  And  it  commences  by  a  recital  that  the  father 
has  been  deprived  of  all  his  estate,  both  real  and  personal,  ex- 
cept such  as  is  exempt  from  levy  and  sale,  and  is  deprived  of  all 
means  of  support  for  himself  and  wife,  other  than  what  he  can 
derive  from  his  practice  in  his  profession. 

This  bill  was  filed  about  the  last  of  December,  1846,  and  it  is 
admitted  that  at  that  time  Ebenezer  Childs,  the  father,  in  his 
practice,  had  accumulated  considerable  property  over  and  above 
his  support.  He  admits  in  his  answer  that  he  has  demands  in 
his  possession  which  are  good  and  collectible,  to  the  amount  of 
$1000  or  over,  which  he  chums  to  hold  as  agent  of  his  son, 
imder  the  contract    Aoid  in  his  evidence  befi)re  the  master  he 
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•dmits  that  he  hxm  paid  about  $400  out  of  his  earmngs,  on  real 
eetate  which  he  had  purohased  eome  two  years  before,  as  the 
agent  of  his  son.  It  appears  bam  the  evidence  in  the  case  that 
the  father  and  son  had,  on  one  or  two  occasions  after  1841,  looked 
<rrer  their  accounts,  but  there  is  no  pretense  Aat  any  thing  waa 
ever  paid  ov«r  to  the  son  by  the  father,  or  that  the  son  was  ever 
caHed  upon  to  advance  any  thing  under  the  contract,  except  that 
he  was  the  owner  of  the  house  in  which  ike  &ther  resided. 

It  must  be  apparent  from  the  meire  statement  of  the  case,  that 
the  sole  object  of  this  extraordinary  arrangement  was  and  must 
have  been  to  enable  Sbenezer  Ofailds,  the  father,  to  secure  and 
appropriate  his  earnings  to  the  future  support  of  himself  and 
Ms  family,  and  prevent  creditors  from  readiing  them  in  satis- 
faction of  their  demands.  No  other  object  can  reasonably  be 
inferred,  or  indeed  is  scarcely  conceivable  from  the  facts  and 
circumstances  disclosed.  In  the  first  place,  the  service  was 
foreign  to  the.  son's  business :  he  had  no  need  or  occasion  to 
employ  any  person  to  do  business  in  that  capacity.  In  the  next 
place,  the  father  was  in  no  need  of  any  such  employment :  the 
son  furnished  dte  faiher  with  no  business  to  do ;  the  latter  found 
it  for  himself,  and  attended  to  calls  as  they  were  made  upon  him 
by  others.  It  is  unreasonable  to  suppose  that  the  son  desired 
to  make  any  profit  from  the  services  of  his  father,  or  that  such 
was  his  object  in  entering  into  the  arrangement.  But  we  can 
readily  see  that  it  might  be  convenient  to  him  to  control  the 
earnings  of  the  parent  as  they  should  accrue,  and  thus  provide 
a  fund  out  of  which  the  parent  might  derive  a  subsistence  when 
he  should  become  unabte,  by  age  c^  sickness,  to  follow  longer 
the  practice  of  his  profession.  However  praiseworthy  this  may 
be  considered,  viewed  in  the  light  of  filial  duty  or  obligation 
merely,  it  cannot  be  permitted  to  stand  when  die  paramount 
claims  of  creditors  intervene.  If  such  an  arrangement  as  this^ 
so  bald  and  palpable  in  every  aspect^  can  be  sanctioned  and  up- 
hdd  against  the  claims  of  credBtors,  there  will  be  no  end  to 
schemes  and  contrivances  on  the  part  of  debtors  to  secure  their 
future  earnings  and  profits  to  themselves  against  a  day  of  need ; 
and  in  truth  he  nutst  be  mal-adroit  indeed  who  should  fail  in 
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acoomplishing  his  design.  The  substantial  security  and  rights 
of  creditors  would  be  sacrificed  to  the  merest  farce  imaginable. 
Whatever  the  parties  to  the  transaction  may  say  or  believe  in 
regard  to  the  honesty  or  purity  of  their  motives,  the  facts  are 
imdisputed,  and  the  law  pronounces  as  to  the  intent.  The  ar- 
rangement interferes  with  the  just  rights  and  claims  of  creditors, 
and  the  law  presumes  that  the  parties  intended  the  natural  and 
necessary  consequences  of  their  acts,  and  declares  such  an  ar- 
rangement fraudulent  and  void.  Oourts  have  no  discretion,  in 
such  cases,  to  exercise.  They  must  pronounce  the  judgment  of 
the  law  in  all  cases,  and  debtors  and  creditors  alike  must  con- 
form to  its  unvarying  standards. 

My  opinion  therefore  is,  that  the  plaintiff  is  entitled  to  a  de- 
cree authorisdng  him  to  collect  and  receive  the  amount  of  his 
judgment  out  of  the  earnings  of  Ebenezer  Ohilds  which  were  in 
his  hands  at  the  time  of  filing  this  bill,  or  which  had  been  paid 
out  or  invested  for  the  pretended  benefit  of  Lysander  D.  Ghilds, 
in  real  estate  or  otherwise,  together  with  his  costs  of  this  suit. 

Decree  accordingly. 

[MomtOB  GsMRBAL  TbrMi  Septeml>er  6,  1852.  SOdm,  T.  R,  Strong  and 
Johuimt  JiuUcas.] 


Thomas  vb.  Dickinson. 


Where  a  oonttact  to  voldi  by  the  statute  of  frauds,  the  ftin  perfimnance  of  il 
by  the  plaintiff  and  a  partial  performance  by  the  defendant,  will  not  take 
it  out  of -the  statute  as  to  what  remains  to  be  done. 

A  parol  contract  fbr  the  sale  of  land,  beins:  void  by  the  statute  of  frauds,  atf 
action  cannot  be  maintained  thereon,  for  the  non-perfbimanoe  by  the  pur- 
chaser. If  the  vendor  has  perfwmed  on  his  part,  his  remedy  is  by  an  action 
upon  the  common  counts,  to  recover  the  unpaid  purchase  money. 

Where  a  vendor  performs  his  part  of  a  parol  agreement  for  the  sale  of  land,  by 
transfbiTing  the  same  to  the  purchaser,  and  the  latter  ikils  to  perfonn,  as 
to  a  part  of  the  purchase  mon^,  the  vendor  may  treat  the  agreemebt  as  a 
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nullity,  and  recorer  the  balAiiee  of  the  pnrcfatse  money  remaining  unpaid, 
In  an  action  upon  the  common  oonnta. 

In  order  to  maintain  rach  an  action,  it  is  not  neoessaiy  that  the  vendor  shonld 
retnm,  or  offer  to  retnm,  what  he  has  receired  of  the  pnrchaaer. 

The  doctrine  that  where  a  party  wonld  rescind  a  contract,  he  mnst  pat  the 
other  party  in  staht  quo  by  an  entire  snrrender  of  eyery  thing  he  has  ob- 
tained mider  the  contract ;  and  of  the  necessity  of  snch  rescission  in  order  to 
maintain  an  action  for  the  Talne  of  the  property  parted  with  under  it,  has 
no  application  to  snch  a  case.    It  applies  only  to  valid  contracts. 

This  was  a  motion  on  the  part  of  the  defendant  for  a  new 
trial  on  a  case.  The  action  was  commenced  in  March,  1848| 
and  the  declaration  was  in  assumpsit,  on  the  common  counts, 
for  real  estate,  contracts  for  the  sale  of  real  estate,  buildings, 
improyements  upon  land,  and  rights,  interests,  claims  and  pos- 
sessions of  the  plaintiff,  of,  in  and  to  certain  real  estate  con- 
yeyed,  assigned  and  delivered  to  the  defendant ;  also  for  money 
alledged  to  be  due  upon  an  acconnt  stated.  The  plea  was  the 
general  issue.  The  cause  was  tried  at  the  Steuben  circuit  in 
May,  1861,  when  the  following  facts  were  proved :  In  April,  or 
May,  1845,  a  parol  agreement  was  made  between  the  parties, 
whereby  the  plaintiff  was  to  transfer  to  the  defendant  the  inter- 
est of  the  plaintiff  in  two  lots  of  land,  held  under  two  contracts 
for  the  purchase  of  the  same,  and  the 'defendant  was  to  convey 
to  the  plaintiff,  in  fee,  a  parcel  of  land  of  eighteen  or  nineteen 
acres,  and  pay  him  ^800  or  4^850.  It  was  also  part  of  the 
agreement,  either  that  the  defendant  would  assign  to  the  plain* 
tiff  a  debt  of  f  800  against  one  Campbell,  arising  from  the  sale 
by  the  defendant  to  Campbell  of  what  was  called  the  carding 
machine  property,  to  be  secured  by  a  bond  and  a  mortgage  upon 
the  property,  or  that  he  would  convey  to  the  plaintiff  the  card- 
ing machine  property,  and  transfer  to  him  the  agreement  for  the 
sale  of  it,  before  that  time  entered  into  between  Campbell  and 
the  defendant.  The  wijaeases  differed  in  respect  to  which  of 
these  things  was  to  be  done  by  the  defendant.  The  agreement 
between  the  parties  was  fully  performed  on  the  part  of  the  plain* 
ti£^  and  also  on  the  pari  of  the  defendant,  except  that  portion 
of  the  agreement  relating  to  the  assignment  of  the  debt  against 
Campbell,  or  the  transfer  of  the  property,  with  the  agreement 
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jfoir  the  B^e  of  it  to  CampbelL  The  agreement  referred  to,  be- 
tween the  defendant  and  Campbell,  was  not  in  writing,  and 
Campbell  afterwards  refused  to  complete  it.  There  was  no  proof 
that  the  defendant  had  refused  to  convey  to  the  plaintiff  the 
Ipropexty  which  was  the  subject  matter  of  that  agreement,  and 
transfer  therewith  the  claims  against  Campbell.  At  the  close 
of  the  proofs,  the  deftndant  moyed  for  a  nQnsuit,  upon  the 
grounds,  that  to  maintain  the  action,  it  was  necessary  the  con^ 
tract  should  be  rescinded ;  that  it  could  not  be  aflkmed  in  part, 
and  resdnded  in  part,  but  must  be  rescinded  in  toto ;  that  in 
order  to  a  rescission,  and  to  eD&He  the  plaintiff  to  resort  to  thei 
common  countSi  the  plaintiff  was  required  to  return  whatever 
he  had  received  under  the  contract,  so  as  to  place  the  defendanti 
in  siatu  quo;  that  a  party  suing  for  the  consideration  paid 
under  a  void  agreement  must  not  only  show  a  full  performance 
on  his  part,  but  a  request  to  the  ether  party  to  perform,  and  a 
refusal ;  and  that  the  plaintiff  had  failed  to  prove  any  demand 
for  the  assignment  of  the  debt,'  or  the  security,  or  the  convey- 
ance of  the  land.  The  justice  denied  the  moticm  for  a  nonsuit, 
and  the  defendant  e:s4epted.  The  justice  tiien  charged  the  jury, 
that  if  they  found,  £rom  the  evidence,  that  the  agreement  between 
the  parties  was,  that  the  plaintiff  should  sell  to  the  defendant 
th^farm  described  in  the  two  ccpitracts,  and  that  the  defendant 
should  pay  to  him  for  that  property  the  piece  of  about  nineteen 
acres  of  land,  and  the  numey  mentioned  by  the  witnesses,  and 
turn  out  or  give  to  him  a  valid  debt  against  the  witness  Gamp- 
bell,  secured  upon  the  carding  machine  property,  and  that  the 
plaintiff  had  fully  performed  the  agreement  on  his  part,  and 
nothing  further  remained  for  him  to  do  in  pursuance  of  it,  and 
that  the  defendant  had  unreasonably  neglected  to  perform  the 
agreement  ozLhis  part,  by  traiasferring  such  debt,  secured  upon 
the  carding  machine  property,  to  the  plaintiff;  in  that  case,  the 
defendant  would  be  liable  to  pay  to  the  plaintiff  the  value  of  the 
farm  described  in  the  contracts,  and  the  crops  groinng  on  it,  sa 
it  was  sold  by  the  plaintiff  to  tiie  defendant,  after  deducting  from 
such  value  the  amount  due  to  the  land  office  <m  these  contracte, 
the  money  paid  by  the  defendant  to  the  plaintiff  in  part  per- 
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fcrmanee  of  the  agreeoMt,  aiid  the  value  of  the  pieoe  of  land 
OQiiTeyed  by  ibe  defendoDt  to  the  plaintiff;  and  that  for.  ench 
balanoe  of  tba  value  of  the  6aid  forni)  after  sneh  dedi^oti^nfi,  the 
plaintiff  was  entitled  to  their  Y4Mrdiot  in  this  action ;  that  to  en- 
'title  the  plaintiff  to  maintain  this  action,  it  was  not  necessary 
for  hun  to  vetam  to  the  defendant,  or  offer  to  return  to  him,  the 
land  the  defendant  had  conveyed  in  part  payment  of  the  agree- 
ment in  qneation»  or  to  rescind  that  agreement,  but  that  he  had 
a  right  U>  retain  all  he  had  received  from  the  drfendiant  in  part 
pmrformanoe  of  the  contract,  and  reoover  in  this  action  the  bal- 
ance of  the  value  of  the  fann  sold  to  the  defendant,  after  deduct- 
ing the  amount  due  to  1^  land  office  upon  the  contracts,  the 
amount  of  money  paid,  and  the  value  of  the  land  conveyed  by  the 
defendant  to  the  jJaiutiff,  as  before  stated.  That  if,  from  the 
evidence  of  the  ease,  they  arrived  at  the  conclusion  that,  by  the 
agreement  between  the  plaintiff  and  the  defendant,  the  defendant 
was  to  convey  to  the  plaintiff  the  carding  machine  property, 
together  with  his  rights  in  the  contract  made  with  Campbell 
for  the  sale  of  it  to  him,  as  was  contended  by  the  counsel  for 
the  defendant,  and  not  that  he  was  to  transfer  to  the  plaintiff  a 
debt  against  Campbell,  arising  out  of  the  sales  of  the  property 
to  him  and  secured  upon  it,  as  was  Contended  by  the  counsel 
for  the  plaintifl^  then  this  acticA  could  not  be  sustained,  and  Ike 
defendant  would  be  entitled  to  a  verdict.  The  jury  rendered  a 
verdict  in  fSftvor  of  the  plaintiff  for  $780. 

E.  Onoellj  for  the  defendant. 

W.  Bwrmsy  foar  the  plaintiff. 


/, 


Bff  the  Ceurt^  T.  R.  STRaNa,  J.  The  contract  between  the 
parties  was  void,  by  the  statute  of  frauds.  The  fuU  perform- 
ance of  it  by  the  plainti£^  and  a  partial  performance  by  the 
defendant,  did  not  take  it  out  of  the  statute,  as  to  what  remained 
to  be  done.  (DuJMum  v.  Blair,  5  Denio^  196.)  It  follows  that 
the  plaintiff  could  not  maintain  an  action  on  the  contract,  at  law, 
for  Ae  ncm-perforHuince  of  it  by  the  defendant,  so  fiir  as  it  wai^ 
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tinezeciited,  assuming  that  the  defendant  was  in  defatdt.    The 
contract  being  void,  it  could  not  be  the  foondation  of  an  action. 
If  the  plaintiff  had  any  remedy  at  law,  it  was  in  the  fonn  which  % 
he  has  selected,  upon  the  general  counts.    (King  ▼.  Brawn^  2  J 
HiU,  485.)  "^ 

I  am  not  aware  of  any  sound  principle  in  the  way  of  a  recovery 
in  this  form  of  action.  The  plaintiff  has  transferred  his  prop- 
erty to  the  defendant,  under  a  special  agreement  as  to  payment, 
which  was  invalid,  but  not  illegal.  If  the  defendant  has  failed 
to  perform  the  agreement,  and  is  in  default,  it  is  obviously  just 
that  he  should  pay  the  plaintiff  the  balance  of  the  value  of  the 
property  unpaid,  and  I  think  he  might  be  compelled  to  do  so  in 
the  mode  pursued.  Upon  the  breach  of  the  agreement  by  him, 
the  law  implied  a  promise  on  his  part  to  pay  such  balance,  which 
promise  is  a  sufficient  basis  for  the  action.  {King  v.  Brotony 
before  cited.) 

It  was  not,  in  my  opinion,  necessary  that  the  plaintiff,  in  order 
to  entitle  himself  to  maintain  an  action  on  the  common  counts, 
should  return,  or  offer  to  return,  what  he  had  received  of  the 
defendant.  The  doctrine  in  respect  to  the  rescission  of  contracts, 
that  where  a  party  would  rescind,  in  a  case  where  he  may  do 
so,  he  must  put  the  other  party  in  statu  quo  by  an  entire  sur- 
render of  every  thing  he  has  obtained  under  the  contract ;  and 
of  the  necessity  of  such  rescission,  in  order  to  maintain  an  action 
for  the  value  of  property  parted  with  under  it,  as  upon  a  general 
jal%  and  without  regard  to  the  terms  of  the  contract,  has  not,  I 
think,  any  appliddion  to  this  case.  It  applies  only  to  cases  of 
f^d  contracts.  In  such  cases  the  doctrine  is  certainly  reason- 
able and  just.  When  a  contract  is  valid  and  subsisting,  and  the 
law  affords  a  remedy  upon  it,  it  would  be  opposed  to  the  con- 
tract, and  inequitable  to  allow  a  party,  at  his  election,  anotherX 
remedy,  irrespective  of  the  contract,  for  what  he  had  done  under  ^ 
it,  unless  upon  the  terms  of  a  previous  complete  rescission  as 
above  mentioned.  There  is  an  inconsistency  between  retaining 
benefits  under  a  contract,  and  maintuning  an  action  upon  the 
idea  that  there  is  no  contract  Either  the  contract  should  be 
abided  by,  and  the  remedy  upon  it  resorted  to,  or  it  should  be 
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fnlly  giyen  up,  with  all  that  has  been  obttined  by  virtue  of  it. 
These  reasons  do  not  extend  to  a  case  where  the  parties  have  un- 
dertaken to  make  a  contract  which  is  invalid.  In  such  a  case,  in 
the  view  of  the  law,  there  is  no  contract.  In  respect  to  any  bind- 
ing obligation,  the  contract  must  be  excluded  from  consideration. 
The  remedy  of  either,  for  what  he  has  done  under  it,  when  the 
other  is  in  default,  is  not  upon  it,  but  independent  of  it.  If  he 
has  received  in  part  the  value  of  what  he  has  parted  with,  he 
may  retain  it,  and  sue  for  the  balance  due.  The  case  is  the 
same,  in  legal  effect,  as  if  he  had  transferred  his  property,  upon 
a  general  understanding  that  he  should  be  paid  its  value,  and 
part  of  the  value  had  been  paid  him.  There  is  nothing  inequi- 
table in  treating  the  transaction  as  having  that  legal  character. 
{Martin  v.  Roberts,  6  Cxishing,  126.) 

It  was  claimed  on  the  part  of  the  defendant  that  the  contract 
in  this  case  has  been  so  far  performed,  that  in  equity  a  specific 
performance  might  be  enforced,  and  that  therefore  the  contract 
must  be  regarded  as  subsisting  and  in  full  force.  The  answer 
to  this  position  is  that  the  doctrine  of  specific  performance  in 
equity,  in  such  cases,  rests  upon  the  ground,  not  that  the  contract 
is  rendered  valid  by  part  performance,  but  that  the  part  per- 
formance would  work  a  fraud  upon  the  party,  unless  the  contract 
was  carried  into  complete  execution.  {Story*a  Eq*  Jur.  i  7^9. 
4  Kenfs  Com.  451,  4/A  ecL  and  notes.) 

The  breach  of  the  contract,  by  the  defendant^  was  doubilesa 
necessary  to  be  shown,  to  maintain  the  action.    The  law  wqpld» 
not  imply  a  promise,  on  his  part,  to  pay  the  value  of  the  prop- 
erty he  had 'obtained,  so  far  as  it  remained  unpaid,  while  htf 
was  not  in  de&ult.    Although  the  contract  was  not  binding,  the 
circumstances  might  be  regarded  so  far  as  to  refuse  a  remedy* 
to  the  plaintiff  independent  of  it,  until  he  had  put  the  defendant . 
in  the  wrong.    (Abbott  v.  Draper,  4  Demo,  51.)    Upon  this 
part  of  the  case  I  have  no  difficulty.    The  proofe  were  eonflict- 
ingj  whether  the  defendant  was  to  convey  to  the  plaintiff 
what  was  called  the  carding  machine  property,  or  a  debt  against 
Campbell,  arising  from  the  sale  of  that  proper^.    If  the  former 
was  the  agreementi  the  plaintiff  fidled  to  establish  that  the  de* 
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fendant  was  in  default  The  justioe  at  the  drcnit  advised  the 
jury  that  if  they  came  to  that  concIusioB,  in  respect  to  the  agree- 
ment, the  plaintiff  was  not  entitled  to  recover.  As  the  verdict 
was  for  the-  plaintiff,  it  is  fair  to  infer  that  the  jury  found  the 
defendant  was  to  tranafar  the  debt  against  Campbell,  instead  of 
to  convey  the  prc^rty ;  and  if  so,  the  defiinlt  of  the  defendant 
was  clear.  The  debt  never  existed.  The  agreem^t  for  the 
sale  of  the  firopertj  to  Oampbell  was  by  parol  and  vmd,  and  he 
abandoned  it  The  defendant  never  had  it  in  his  power  to  pe^ 
form,  so  far  as  related  to  the  transfer  of  soeh  a  debt  {Dda- 
mater  v.  Miller^  1  Cotoen,  75.  Lot>ett  v.  CorwwM^  6  Wend. 
369.  McNisk  v.  NcCaon,  18  Wemi.  26.)  It  would  be  im- 
proper  for  the  court  to  hold  there  was  not  sufficient  proof  that 
the  defendant  was  in  default 

The  views  presented  cover  the  points  on  the  part  of  the  de- 
fendant. Some  exceptions  were  taken  by  him  which  are  not 
embraced  in  his  pcnnts,  and  which  therefore  is  not  necessary  to 
consider* 

My  opinion  is  that  a  new  trial  should  be  denied. 

[Monroe  General  Term,  September  6, 1852.  Setden^  Johnson  and  7*.  R, 
fiVrvf^,  Justices. 


Davis  ve.  Marshall  and  Foloba* 

Before  an  afbichment  can  be  issned  by  a  Justice  of  the  peaosi  agabist  a  noo'- 

^  resident  of  the  connty,  nnder  the  83d  section  of  the  act  to  abolish  impris- 
onment for  debt,  a  bond,  such  as  Is  reqmred  by  the  d5th  section  of  that  act, 
amst  be  ^en  by  the  applicant 

If  an  atta^kO^ent  is  Issned  wifhoat  such  a  bond  having  been  given,  the  attach'- 
meat  k  void,  and  the  justice  issuing  the  same, and  the  pardon  whose 
^plication  it  was  Issued,  are  answerable  as  wrongdoers,  for  the  executioii 
ofit 

Until  the  proof  required  by  the  statute  Is  made,  and  the  bond  jfhmished,  a 
JusCtoe  Is  not  Inyested  with  authority  to  issue  an  attachment  They  are  a 
eondttionpraoadsBt  to  the  power  which  the  slatiite,gi?ea.    AadlTaJiullee 
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nndertakes  to  execate  th«  power,  without  ezaotiiig  a  prior  performance  of 
liiese  conditions,  his  acts  ave  utterly  yoid,  and  the  process  affords  him  no 
protection  for  what  is  done  under  it. 

Thi0  was  aa  appeal  from  a  ju^pnent  entered  apon' the  report 
of  a  referee  ia  fa?or  of  the  defendaats,  against  the  plaintifE. 
The  aQtion  was  eoininenoed  in  March,  1849,  and  the  acts  oom^ 
plained  of  took  place  in  May,  1847.  The  other  fiMSts  necessarj 
to  an  nnderetaading  of  the  points  decided,  are  stated  in  the 
opinio  of  the  eoort 

Jhkn  C.  iStrongf  for  the  appellant 

A.  T.  Kn0s:y  for  the  respondents.  m' 

By  the  Cwrti  T.  B.  Strong,  J.  This  actiooi  was  brought 
to  re<^yer  damages  for  the  taking  and  detaining,  by  the  defend- 
ants, of  a  oanal  boat,  belonging  to  the  plaintiff.  The  taking 
consisted  in  a  sei^nre  of  the  boat  by  a  constable,  by  virtne  of  an 
attachment  issued  by  the  defendant  Folger,  who  was  a  justice 
of  the  peace,  in  favor  of  the  d^ndant  Marshall,  against  the 
plaintiff,  under  the  S3d  section  of  the  act  to  abolish  imprison^ 
ment  for  debt,  which  process  was  delivered  by  Marshall  to  the 
constable^  with  a  direction  to  take  the  boat  No  bond  was  re* 
quired  by  the  justice,  or  given,  on  issuing  the  attachment  It 
is  claimed,  on  the  part  of  the  plaintiff,  that  a  bond  was  necessary 
in  the  case— such  an  one  as  is  specified  in  the  S5th  section 
of  said  act— ^and  that  none  having  been  given,  the  attachment 
was  void,  and  the  defendants  are  answerable  as  wrongdoers  for 
the  execution  of  it  The  decision  of  the  court  of  appeals  in 
Bennett  v.  Broum^  (4  Comst.  254,)  is  conclusive  in  support  of 
the  first  branch  of  this  position,  as  to  the  necessity  of  a  bond ; 
and  the  conclusion  contended  for,  from  the  omission  jU>  give  a 
bond,  appears  to  me  to  be,  both  xtpoisk  principle  and  authority, 
unav<Adahle.  The  jurisdiction  of  a  justice  to  issue  an  attach- 
ment is  derived  whoUy  from  the  statute,  and  is  in  all  cases 
made,  by  the  statute,  dependent  upon  a  compliance  with  certain 
requisites  therein  prescribed.    Proof  is  to  be  made  by  affidavit, 
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to  the  satisfaction  of  the  justice,  of  the  facts  and  drcnmstances 
entitling  a  party  Applying,  to  the  same,  and  a  bond  with  sureties 
is  to  be  given.  Until  both  the  proof  is  made  and  the  bond  fur- 
nished, the  justice  is  not  invested  with  authority  to  issue  the 
process.  They  are  a  condition  precedent  to  the  power  which 
the  statute  gives.  And  if  the  justice  undertakes  to  execute  the 
power,  without  exacting  a  prior  performance  of  these  conditions, 
his  acts  are  utterly  void,  and  the  process  is  no  protection  to  him 
for  what  is  done  under  it.  This  is  clear,  without  reference  to 
the  cases ;  but  they  place  the  doctrine  beyond  question.  In 
Vosburgh  v.  Welch,  (11  John.  174,)  a  justice  was  held  liable  as 
a  trespasser,  for  the  taking  of  property  by  a  constable,  under 
an  attachment  issued  by  him,  without  any  legal  evidence  of  the 
facts  necessary  to  warrant  it.  Thompson,  justice,  who  delivered 
the  opinion  of  the  court,  says :  ^  A  mere  error  in  judgment  as  to 
the  legality  of  the  proof  offered,  would  not  make  the  magistrate 
a  trespasser,  by  issuing  the  attachment.  But  such  proof,  in 
order  to  give  jurisdiction  to  the  justice,  ought  at  least  to  be  col- 
orable." And  agiun ;  "  The  justice  must  be  considered  to  have 
issued  the  attachment  without  any  proof  whatever  of  the  de- 
parture or  concealment  required  by  the  act;  and  of  course, 
without  any  authority."  In  Adkina  v.  Brewer  and  J^arveyf 
(8  Cawen^  206,)  it  was  decided  that  an  action  of  trespass  would 
lie  against  a  justice  who  issued  attachments,  and  the  plaintiff 
therein,  for  a  sale  of  property  under  executions,  the  validity  of 
which  depended  upon  the  validity  of  the  attachments,  when  no 
proof  was  given  of  any  facts  to  warrant  the  attachments,  and  no 
security  was  taken,  except  in  one  of  the  cases.  Savage,  chief 
justice,  says :  ''The  defendants  are  called  on  directly,  not  col- 
laterally, to  show  why  thay  have  undertaken  to  dispose  of  the 
plaintiff's  property.  They  must  then  show  a  lawful  authority. 
A  power  to  act  is  the  first  thing  to  be  shown  by  a  court  of  lim- 
ited and  special  jurisdiction."  And  he  refers  to  the  rule,  which 
is  laid  down  in  numerous  cases,  that  when  a  justice  "  has  no 
jurisdiction  whatever,  and  undertakes  to  act,  his  acts  are  coram 
nonjudice  and  void — equally  so  as  if  he  was  not  a  justice.  If 
he  has  jurisdiction,  but  errs  in  exercisiug  it,  then  his  acts  are 
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not  void,  but  voidable  only.  In  the  former  case  he  is  personally 
liable,  in  the  latter  not  (17  John.  146.  2  John.  Cos.  27.  14 
JoAn.  246.  19 /rf.  89.")  JuLoderY.  Phelps,  (IS  Wend.  46,) 
which  was  an  action  for  an  assanlt  and  battery  against  a  party, 
at  whose  suit  a  warrant  had  been  issued,  upon  an  affidavit  which 
did  not  set  forth  any  facta  and  circumstances  showing  the  grounds 
of  the  application,  upon  which  an  arrest  had  been  made,  it  was 
decided  that  the  action  was  maintainable.  Sutherland,  J.,  who 
delivered  the  opinion  of  the  court,  said,  "  The  justice  has  no 
right  to  be  satisfied  with  an  affidavit,  in  the  general  terms  em- 
ployed in  this  case ;  it  states  no  fact  or  circumstance  whereby 
he  could  judge  of  the  necessity  or  propriety  of  issuing  the  war- 
rant ;  without  such  specification  he  had  no  right  or  jurisdiction 
to  issue  the  process ;  (8  Cowen,  206 ;  11  John.  175 ;  12  Id. 
257 :  Cowen's  Tr.  256 ;  6  Wend.  438 ;  6  Cowen,  234 ;)  and 
it  can  afibrd  no  protection  to  the  defendant,  who  was  the  party 
who  procured  it."  Numerous  other  cases  might  be  cited,  which 
arc  in  point  upon  the  principle  in  question,  but  t\pse  given  are 
sufficient.  I  have  not  been  able  to  find  any  decision  to  the  con- 
trary ;  none  has  been  referred  to  on  the  part  of  the  defendants. 
The  case  of  Rogers  v.  MuUiner,  (6  Wend.  697,)  is  clearly  dis- 
tinguishable from  the  present  and  the  cases  referred  to.  That 
was  an  action  for  false  imprisonment  against  a  justice,  and  a 
party  in  whose  favor  a  warrant  had  been  issued  by  the  former, 
without  oath,  in  a  case  where  an  oath  was  necessary.  The  party 
was  held  liable,  but  the  justice  not.  The  ground  upon  which 
the  justice  was  exempted  from  liability  was,  that  he  had  gen- 
eral jurisdiction  to  issue  a  warrant ;  and  that  an  oath  was  neces- 
sary only  in  certain  cases ;  and  that  he  was  justified  in  issuing 
any  process  vnthin  his  jurisdiction  which  was  demanded  by  a 
party,  provided  he  acted  in  good  faitL  The  difficulty  in  the 
present  case  is  that  the  magistrate  had  not  jurisdiction.  The 
distinction  is  referred  to  in  Barnes  v.  Harris,  (4  Comst.  874.) 
See  also  Hoose  v.  SherriU,  (16  Wend.  88,  85.) 

The  fact  that  at  the  time  the  attachinent  was  issued  by  Justice 
Folger,  the  late  supreme  court  had  decided  that  a  bond  was  not 
necessary  to  authorize  it,  {Clark  v.  Luce,  15  Wend.  479; 
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Ackerman  v.  FHnch,  Id.  652;  Bates  v.  Refyea,  28  Id.  836; 
Wood  Y.  Randall,  5  HtU,  264;  Van  EUten  y,  HuP9t^  6  Id. 
Sll,)  does  not,  in  my  judgment,  affect  the  law  ia  this  case.  The 
question  as  to  the  liability  of  either  ef  the  defendants  does  not 
depend  upon  what  were  his  motives  in  obtaining  at  issmng  the 
attaehment,  but  only  upon  whether  the  justice  had  or  had  not 
jurisdictiim  to-  issue  it.  It  is  conceded  that  if  the  justice  was 
led  into  error  by  the  decisions  of  the  supreme  court,  it  is  hard 
upon  him  to  hold  that  he  is  liable.  It 'is  also  hard  upon  the 
defendant  Marshall,  who  was  willing  to  give  a  bond,  but  was 
advised,  by  reason  of  those  decisions,  that  none  was  nece^saryy 
to  hold  him  liable ;  but  it  would  be  hurd  upon  ar  party,  whose 
property  haa  been  illegally  taken,  to.  deny  him  redress,  from  any 
sueh  considerations,  and  I  know  of  no  principle  which  would 
justify  the  court,  in  doing  so..  The  legislature  has  interposed 
its  protection,  against  liability  by  any  person  to  a  penally  or 
forfeiture,  for  an  act  done  in  good  faith  in  conformity  to  a  con- 
struction given  by  the  supreme  court  to  a  penal  or  other  statute, 
after  such  decision  was  made,  and  before  a  reversal  thereof. 
(2  12.  &  602,  §  66.)  But.  that  protection  is  not  broad  enough 
to  aid  the  defendants. 

The  conclusions  to  which  I  have  come,  upon  the  questions 
discussed,  reader  a  consideration  of  oAer  questions  in  the  cause 
unnecessary. 

The  judgment  appealed  frmn  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event 

[Monroe  General  Teem,  September  6,  1852.  Selden,  Johnson  and  T.  R, 
fiUnm^,  Justices.] 
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Tbe  doctrine  o^rttptrndetA  wepmiBT  appUei  to  those  csset  where  the  principal 
or  superior  has  become  liable,  and  been  made  to  pay,  on  account  of  some 
carelessness,  negligence,  or  improper  conduct  of  the  agent  or  servant ;  but 
Is  not  applicable  where  the  agent  or  servant  has  proceeded  in  all  respects 
in  accordance  with  the  instractions  received  ftom  the  principal,  or  superior. 

Where  the  defendant  entered  into  a  contract  with  tiie  plaintiff,  a  municipal 
corporation,  to  construct  a  sewer  in  one  of  the  public  streets,  and  in  tho 
prosecution  of  such  work,  he  excavated  the  earth  in  the  middle  of  the  street, 
leaving  a  deep  pit'  or  hole,  into  which  a  person  passing  along  the  street  fell, 
and  received  ii^uriee,  fbr  the  Watat  of  lights,  guards,  or  btoleife  abott  such 
pit  or  hole,  and  he  sued  the  plalntIA,  and  recovered  li  Judgment  for  the 
damages  sustained  by  him ;  Hdi^  that  the  defendant  was  not  liable  to  re- 
spond to  the  plaintiff  for  the  amount  of  such  Judgment;  It  appearing  that 
In  the  performance  of  the  defendant's  contract  it  became  necessary  for  him 
to  dig  tiie  pit  in  that  place,  and  that  he  was  guilty  of  no  carelessness,  neg- 
ligence, or  improper  conduct  In  the  method  of  digging  it ;  and  that  he  had 
made  no  agreement  to  erect  barriers,  or  to  Indemnify  the  plalnti£ 

In  such  a  case,  the  corporation  alone  possessing  the  right  to  construct  tho 
sewer,  and  to  dig  the  pit,  is  alone  bound  to  protect  the  public  fVom  injury ; 
and  to  compensate  persons  Injured  in  consequence  of  its  negligence. 

Thb  eomplftint  ui  this  action  steted  that  A(6  common  conncil 
of  th€(  dty  of  Btrfblo"  r6BoIvod  liiiit  a*  sewer  be  eotistracfted  in 
Blk-8treet)  in  said  dty,  ftom  the'  Clark  ahd  Skinner  (Sifal  to 
the  canal  slip  near  LoidsianarStreet  j&i&d  the  itoeet  conmuB- 
sioner  of  said  dtj  was,  by  sueh  resolution,  directed  to  oontracfe 
irith  the  defendant^  for  the  o6ik8thiction  of  said  sewer,  in  accord* 
anoe  with  tiie  proposals  for  said  work  before  reported  to  the 
common  conndL  That  snch  street  commissioner  did,  in  pursu^ 
anoe  of  such  resolution,  enter  into  a  contract  in  behalf  and  as 
agent  of  the  dty,  with  the  defendant,  to  construct  said  sewer. 
That  the  defendant  entered  upon  the  performance  of  said  agree- 
nMttit)  and  the  construction  of  such  sewer.  That  Elk-street  was 
a  pubKo  street  or  highway  in  said  dty,  and  had  been  and  was 
used  as  such  for  persons  at  all  times  to  pass  and  re-pass  along 
and  upon^  freely,  at  pleasure,  on  foot,  and  with  carriages,  horses 
and  catUe.  That  the  deftedant,  after  he  commenced  the  con- 
strOetien  of  said  sewer,  under  said  contract,  and  for  the  purpose 
of  constructing  the  same,  excavated  the  earth  in  and  near  the 
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middle  of  Elk-street,  near  the  east  end  of  the  bridge  over  canal 
slip,  in  such  manner  as  to  make  a  deep  pit  or  hole  near  the  east 
end  of  said  bridge,  about  twelve  feet  in  length,  along  the  middle 
of  said  Elk-street,  and  about  four  feet  wide  and  about  fifteen 
feet  deep.  That  it  then  became,  and  was,  and  continued  to  be, 
the  duty  of  the  defendant,  while  the  said  pit  or  hole  should  re- 
main open,  to  use  due  care,  and  to  erect,  maintain,  and  keep 
lights,  guards,  and  barriers  about  and  in  the  vicinity  of  said  pit 
or  hole,  to  prevent  and  protect  persons,  lawfully  traveling  and 
passing  in,  along,  and  upon  said  street,  from  and  against  una- 
voidably falling  into  said  pit  or  hole.  That  the  defendant  neg- 
lected his  duty  in  this  behalf,  and  did  not  use  due  care,  or 
erect,  or  maintain,  or  keep  lights,  guards,  or  barriers  about  or 
in  the  vicinity  of  said  pit  or  hole,  to  prevent  or  protect  persons, 
lawfully  travelling  and  passing  in,  along,  and  upon  said  street, 
from  and  against  unavoidably  fsJling  into  said  pit  or  hole.  That 
while  the  said  pit  or  hole  was  open,  the  defendant  wrongfully, 
carelessly,  negligently,  and  improperly  left  the  same  unguarded ; 
and  while  the  same  was  so  left,  one  Agustus  F.  Tripp,  while 
lawfully  passing  and  going  along  and  upon  Elk-street,  uqpvoid- 
ably  fell  into  said  pit  or  hole,  by  means  of  which  he  was  injured 
and  sustained  damages;  That  he  afterwards  brought  an  action 
against  the  plaintiff  for  such  injuries,  and  recovered  a  judgment 
therefor  for  one  thousand  dollars,  and  costs,  which  had  since 
been  paid  by  the  plaintiff;  and  the  plaintiff  demanded  judgment 
against  the  defendant  for  the  amount  of  the  judgment  so  paid* 
The  defendant  demurred  to  the  complaint,  and  assigned  the  fol- 
kwxng  causes  of  demurrer.  First.  That  the  facts  in  the  com- 
plaint did  not  show  any  relation  existing  between  the  plaintiff 
and  defendant,  which  made  the  defendant  liable  to  the  plaintiff 
for  the  claim  therein  demanded^  Second.  That  the  statement 
of  &cts,  in  the  complamt  set  forth,  did  not  establish  any  liability 
infavor  of  the  plabtiff  against  the  defendant  Third*  That  the 
statement  of  fiids,  in  the  complaint  contained,  did  not  make  out 
a  cause  of  action  against  the  defendant 
Judgment  was  rendered  upon  the  demurrer,  at  a  special  temk, 
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for  the  plaintiff,  and  the  defendant  appealed  to  the  gene^ral  term 
from  such  judgment 

C.  O.  Poolf  for  the  appellant. 

John  Oanstm^  for  the  respondent. 

By  the  Ctmrtj  Taggart,  J.  The  main  question  which  I 
propose  to  discuss  in  this  case  is,  whether,  upon  the  facts  stated 
in  the  complaint,  the  defendant  was  under  any  legal  obligation 
to  indenmify  the  plaintiff  against  injuries  arising  from  or  occa- 
sioned by  the  pit  in  question.  The  plaintiff  does  not  complain 
that  it  was  unnecessary  or  improper  to  dig  the  pit,  or  that  it 
was  not  dug  in  a  proper  manner  and  in  the  proper  place.  I  infer 
from  the  complaint,  that  in  the  performance  of  the  contract,  en- 
tered into  by  the  defendant  with  the  plaintiff,  to  construct  the 
sewer,  it  became  necessary  for  the  defendant  to  dig  the  pit  in 
all  respects  as  it  was  dug.  He  is  not,  therefore,  chargeable 
with  any  negligence  in  the  manner  of  doing  the  work,  or  in  doing 
work  that  it  was  unnecessary  to  perform. 

The  plaintiff  alledges,  that  it  became,  and  was,  and  continued 
to  be  the  duty  of  the  defendant,  while  said  pit  or  hole  should 
remain  open,  to  use  due  care,  and  to  erect,  maintain,  and  keep 
lights,  guards,  and  barriers  about  and  in  the  vicinity  of  said  pit 
or  hole,  to  prevent  and  protect  persons  lawfully  traveling  and 
passmg  in,  along  and  upon  said  street,  from  and  against  una- 
voidably falling  into  said  pit  or  hole.  The  question  here  arises, 
how  did  it  become  the  defendant's  duty  to  erect,  maintain  and 
keep  lights,  guards  and  barriers  ?  The  pleader  has  not  stated 
the  facts  constituting  this  conclusion,  or  from  which  it  may  be 
drawn.  If  the  duty  was  imposed  by  the  contract,  or  the  obliga- 
tion arising  out  of  that,  the  pleader  should  have  set  forth  so  much 
of  the  contract  as  contained  the  agreement  on  the  part  of  the 
defendant  to  erect  such  lights,  &c. ;  a  general  averment  that  it 
was  his  duty  to  do  so,  is  insufficient.  Such  an  averment  is  not 
a  statement  of  facts,  but  is  a  legal  conclusion  arising  from  facts 
which  are  not  stated.    The  counsel  for  the  plaintiff  insists  that 
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when  the  defendant  entered  into  the  contract,  he  became  obli' 
gated  BO  to  constmct  the  sewer  as  to  protect  the  plaintiff  from 
liability.  If  the  plaintiff  is  right  in  this  claim,  the  question  still 
recnrs,  was  this  obligation  a  part  of,  and  contuned  in,  the  con- 
tract ?  If  80,  it  was  a  fact,  and  shonld  have  been  stated  in  the 
complaint.  "  The  complaint  shsJl  contain  a  plain  and  concise 
statement  of  the  facts  constituting  a  cause  of  action."  {Code, 
}  141,  sub.  2.)  "  When  the  plaintiff's  right  consists  in  an  obli- 
gation on  the  defendant  to  observe  some  particular  dtUjfy  the 
declaration  must  state  the  nature  of  such  duty^  which  we  have 
seen  may  be  founded  either  on  a  contract  between  the  parties, 
or  on  the  obligation  of  law  arising  out  of  the  defendant's  partic- 
ular character  or  situation."    (1  Chitttfs  PL  870.) 

As  I  have  before  remarked,  if  the  obligation  of  the  defendant 
was  founded  on  the  contract,  the  pleader  should  have  set  forth 
the  contract,  or  so  much  thereof  as  contains  such  obligation. 
The  plaintiff  not  having  done  this,  we  must  examine  this  case 
to  ascertain  whether  "  the  defendant's  particular  character  or 
situation"  imposes  upon  him  the  obligation  contended  for.    The 
plaintiff  insists  that  whenever  the  principal  or  master  is  com- 
pelled to  make  compensation  to  a  third  person,  resulting  from 
the. carelessness  or  njsgligence  of  an  agent  or  servant,  the  agent 
or  servant  is  liable  to  the  master,  on  the  principle  of  "respon- 
deat superior."    The  case  of  Inhabitants  of  Lowell  v.  7^  Bos- 
ton and  Lowell  Railroad  Porporatton,  (23  Pick-  24,)  is  claimed 
as  sustainipg  this  action,  and  as  being  in  most  resipects  like  this* 
The  plaintiff]^  in  that  case  were  bound  to  keep  the  highway  in 
repair.     T^e  defendant?,  in  constructing  their  raUroad  track 
across  the  highway,^  made  a  deep  cut.    Barriers  were  placed 
across  th^  highway  by  the  defendants,  to  prevent  persons  from 
falling  into  the  cut    Afterwards  it  became  necessary  for  the 
defendants,  to  make  use  of  the  highway^  for  the  purpoae  of  re- 
moving stones  and  rubbish  £rom  the  deep  cut ;  the  barriera  were 
removed  by  workn\en  in  their  ejnploy,  who  neglected  to  replace 
them ;  in  consequence  of  which,  two  persons  driving  along  the 
highway,  in  the  night  time,  were  precipitated  into  the  deep  cut, 
•nd  were  greatly  injured,  and  on  account  thereof  recovered  large 
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damages  against  the  plaintiffs,  which  they  had  been  compelled 
to  pay.  The  amount  so  paid,  they  claimed  the  right  to  recover 
of  the  defendants,  they  having  become  liable  by  law  to  pay ; 
and  such  liability  having  been  incurred  in  consequence  of  the' 
negligence  of  the  defendants'  agents.  The  section  of  the  rail- 
road where  it  crossed  the  highway,  and  where  the  deep  cut  was 
made,  had  been  let  out  to  one  Noonan,  who  had  contracted  to 
make  the  same  at  a  stipulated  sum,  and  who  employed  the  work- 
men. The  plaintiffs  recovered ;  and  the  court,  in  giving  their 
opinion,  say :  "  It  is  undoubtedly  true  that  the  defendants  had 
a  right  to  make  the  excavation  in  the  highway,  and  they  were 
not  bound  to  erect  barriers  across  the  way,  provided  they  had 
given  reasonable  notice  to  the  offipers  of  the  town  of  their 
intended  excavation.  So  after  barriers  were  erected,  the  de- 
fendants might  take  them  down  from  time  to  time,  if  necessary, 
for  the  purpose  of  removing  rocks  and  rubbish,  which  could  not 
otherwise  be  removed ;  these  acts  the  defendants  were  author- 
ized to  do,  and  cannot  be  responsible  to  any  one  for  consequential 
damages.  But  the  plaintiffs'  claim  of  indemnity  is  not  for  the 
damages  arising  from  these  acts ;  they  do  not  controvert  the  de- 
fendants' right  to  make  the  excavation  in  the  highway,  or  to 
take  down  the  barriers  when  necessary.  The  action  is  founded 
on  the  negligence  of  the  defendants'  agents  and  servants,  in  not 
replacing  the  barriers  when  the  work  was  lefk,  the  day  before 
the  accident  happened.  These  barriers,  although  voluntarily 
erected  by  the  defendants,  were  approved  and  adopted  by  the 
selectmen  of  the  town ;  and  if  the  defendants  were  under  the 
necessity  of  removing  them  for  the  purpose  of  making  use  of  the 
road,  they  were  bound  to  replace  them  when  the  necessity  of 
using  the  road  ceased,  or  at  least  every  evening,  when  their 
agents  or  laborers  left  the  wcnrk.  This  was  imperatively  required 
by  a  due  regard  to  public  safety ;  otherwise  an  accident  might 
happen  before  the  toum  had  notice^  actual  or  constructive,  and 
no  one  would  be  responsible  for  the  damages."  The  case  now 
under  consideration  is  distinguishable  from  that  in  two  respects. 
First.  In  that  case  the  right  of  the  defendants  to  cross  the  road 
and  make  the  deep  cut  originated  from  an  act  to  which  the  plain- 
V0L.XIV.  14 
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tiffs  were  not  parties.  It  was  a  right  granted  or  conferred  bj 
the  supreme  power,  without  the  consent  and  perhaps  against  the 
will  of  the  plaintiffs.  The  plaintiffs  and  defendants  were  stran- 
gers ;  each  had  their  apjuropriate-daties  to  perform,  were  subject 
to  their  appropriate  liabilities  and  obligations,  and  each  had  their 
Appropriate  rights  and  interests.  The  action  was  sustainable  on 
the  ground  that  the  defendant  in  availing  itself  of  its  appropri- 
ate rights  had  been  guilty  of  negligence  in  so  doing,  by  means 
of  wUch  negligence  the  plaintiffs  had  sustained  damages.  In 
this  case  the  right  of  the  defendant  to  make  the  sewer,  and  for 
that  purpose  to  dig  the  pit,  grew  out  of  the  authority  conferred 
by  the  plcdntiff.  The  plaintiff  had  its  duties  to  perform,  and 
was  alone  subject  to  the  appropriate  liability  for  non-perform- 
ance of  such  duty.  The  plaintiff  alone  possessed  the  right  to 
construct  the  sewer  and  to  dig  the  pit,  and  Was  alone  bound  to 
protect  the  public  from  injury,  and  was  alone  liable  to  compen- 
sate the  parties  injured  through  its  negligence.  Second.  In 
that  case  the  defendants  had  erected  the  barriers,  and  such  erec- 
tion was  acquiesced  in  and  substantially  adopted  by  the  plaintiff. 
The  defendant  had  thereby  assumed  the  protection  of  the  public 
from  injuries  occasioned  by  this  cut.  In  this  case  the  defendant 
never  undertook  in  any  way  to  erect  the  barriers.  He  neither 
contracted  to  erect  them,  in  and  by  the  agreement  to  construct 
the  sewer,  or  by  any  other  express  contract  Nor  did  he  impli- 
edly contract  to  erect  them  and  keep  them  so  erected  by  erect- 
ing them  himself.  He  did  not,  like  the  defendant  in  the  case 
from  Pickering,  assume  the  protection  of  the  public  from  injuries 
occasioned  by  the  pit. 

If  we  could  stop  here,  there  would  be  no  difficulty  in  distin- 
guishing this  case  from  Ihe  case  of  7%e  Inhabiianis  of  LoweU 
V.  The  Boston  and  Lowell  Railroad  Corporation,  There  is 
however  another  aspect  of  that  case,  which  it  may  be  proper  to 
examine.  The  court  say,  "  The  defendant's  agent,  who  had  the 
miperiatendence  of  their  work,  was  the  first  and  principal  wrong- 
doer. It  was  his  duty  to  see  to  it^  that  the  barriers  were  put 
up  when  the  work  was  left  at  night;  his  omission  to  do  it  wh0 
gross  n^ligence,  and  for  this  the  defendants  were  clearly  respon- 
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Bible  to  the  parties  injured.  From  a  view  ofibeeTidence  reported, 
and  the  finding  of  the  jury,  we  are  to  consider  that  the  defendants' 
agents  or  servants  were,  while  employed  in  the  construction 
of  the  raihroad,  the  principal  if  not  the  only  actoal  delinquents, 
and  that  for  their  delinquency  the  defendants  are  responsible  to 
all  persons  suffering  damages  thereby ;  and  they  in  their  turn 
may  maintain  an  action  for  indemnity  against  their  negligent 
agents  or  servants."  Also,  "But  the  defendants  deny  their 
responsibility  for  the  negligence  of  the  persons  employed  in  the 
construction  of  that  part  of  the  railroad  where  the  accident  hap- 
pened, because  this  section  thereof  had  been  let  out  to  Noonan, 
who  had  contracted  to  make  the  same  for  a  stipulated  sum,  and 
who  employed  the  workmen.  We  do  not,  however,  think  that 
this  circumstance  relieves  the  defeni^ants  from  their  responsi- 
bility ;  the  work  was  done  for  their  benefit,  under  their  author- 
ity, and  by  their  direction."  When  the  court  say,  "  that  the 
defendants'  agent,  who  had  the  superintendence  of  their  work, 
was  the  first  and  principal  wrongdoer,"  it  is  evident  they  refer 
to  the  existing  state  of  facts  in  the  case.  That  such  agent  or 
contractor  having,  by  once  putting  up  the  barriers,  assumed  the 
responsibility  of  keeping  them  up,  he  was  bound  to  carry  out  his 
assumption,  and  was  liable  to  respond  to  the  injured  parties,  or  to 
indemnify  his  principals  against  all  damages  he  had  so  assumed 
to  guard  against.  The  court  indeed  refer  to  that  assumption 
in  saying,  ''It  was  his  duty  to  see  to  it,  that  the  barriers  were 
put  up  when  the  work  w<i9  left  at  night ;  his  omission  to  do  it 
was  gross  negligence."  The  court  seem  in  that  case  to  place  the 
liability  of  the  defendants  and  their  sub-contractor  both,  on  the 
ground  that  by  (^ginally  erecting  the  barriers  they  had  assumed 
the  responsibility  of  continuing  them,  although  they  might  not 
otherwise  have  been  liable.  In  this  respect  it  may  be  likened  to 
a  promise  to  perform  a  service  without  consideration,  or  gratu- 
itously. The  promisor  is  not  in  such  case  bound  to  perform  his 
promise,  but  if  he  commences  the  performance  thereof  and  fail 
in  such  performance,  or  does  it  improperly,  he  is  liable  to  an 
action.    See  also,  as  to  this  view  of  the  case,  The  Mayer  of 
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New- York  t.  Furze,  (3  JMK,  612,)  in  opinion  delivered  by 
Chief  Justice  Nelson. 

The  remaining  question,  discussed  in  the  case  of  Inhabitants 
of  Lowell  Y.  The  Boston  and  Lowell  Railroad  Corporation,  was 
fully  discussed  and  decided  in  the  case  of  Bush  v.  Steinman^ 
(1  Bos.  4*  P^'  403.)  In  that  case  the  defendants  had  con- 
tracted with  A.  to  repair  his  house  for  a  stipulated  sum.  A. 
contracted  with  S.  to  do  the  work,  and  B.  contracted  with  C. 
to  furnish  the  materials.  The  servant  of  0.  brought  a  quantity 
of  lime  to  the  house  and  placed  it  in  the  road,  by  which  tho 
plaintiff's  carriage  was  overturned,  and  it  was  held  that  tho 
defendant  was  answerable  for  the  damages.  If  the  above  case  of 
Bush  V.  Steinman  is  law,  it  may  be  deemed  an  authority  for 
the  original  liability  of  the  plaintiff  for  the  injury.  Booke,  jus* 
tice,  says,  "  He  who  has  work  going  on  for  his  benefit,  and  on 
his  own  premises,  must  be  civilly  answerable  for  the  acts  of  those 
whom  he  employs."  Chief  Justice  Eyre  <ntes  the  case  of  Stein 
V.  Cartwright,  (6  Term.  Rep.  311,)  and  LUtledale  v.  Lord 
Lonsdale,  (2  H.  Bl  267,  299,)  and  says,  "Lord  Lonsdale's  col- 
liery was  worked  in  such  manner  by  his  agents  and  servants  (or 
possibly  by  his  contractor,  for  that  would  have  made  no  differ- 
ence)  that  an  injury  was  done  to  the  plaintiff's  horse,  and  his 
lordship  was  held  responsible."  Why?  be<?ause  the  injury  was 
done  in  the  course  of  his  working  the  colliery :  whether  he  worked 
it  by  agents,  by  servants,  or  contractors,  still  it  was  his  work ; 
and  though  another  person  might  have  contracted  with  him  for 
the  management  of  the  whole  concern,  without  his  interference, 
yet  the  work  bebg  carried  on  for  his  benefit  and  on  his  property, 
all  the  persons  employed  must  have  been  considered  as  his  agents 
and  servants,  notwithstanding  any  such  arrangement ;  and  he 
must  have  been  responsible  to  all  the  world  on  the  principle  of 
sic  utere  tuo  ut  alienum  non  IcBdas. 

The  authorities  on  this  subject  are  exceedingly  contradictory, 
and  it  will  be  found  that  the  case  of  Bush  v.  Steinman  is  much 
shakeui  if  not  entirely  overturned,  so  far  as  any  authority  can 
be  drawn  from  it,  for  making  the  proprietor  of  property  liable 
by  reason  of  the  negligence  of  a  contractor.    The  case  is  only 
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to  be  suBtained  on  the  ground,  that  the  owner  of  property  is  re^ 
sponsible  if  he  permits  his  property  to  be  or  remain  in  an  im- 
proper condition,  whereby  another  sustains  an  injury.  In  the 
case  of  Ripson  v.  Cubitt,  (9  Meea.  Sf  W.  709,)  the  defendant, 
a  builder,  was  employed  by  the  committee  of  a  dub  to  execute 
certain  alterations  at  the  club  house,  including  the  preparation 
and  fixing  of  gas  fittings.  He  made  a  sub-contract  with  B.,  a 
gas  fitter,  to  execute  this  part  of  the  work.  In  the  course  of 
doing  it,  through  B.'s  negligence,  the  gas  exploded  and  injured 
the  plaintiff.  Held,  that  the  defendant  was  not  liable  in  case 
for  the  injury.  Lord  Abinger,  in  giving  the  opinion  in  that  case, 
says,  "The  injury  was  occasioned  by  the  negligence  of  Bland, 
who  did  not  stand  in  the  relation  of  servant  to  the  defendant,  but 
was  merely  a  sub-contractor  with  him,  and  to  him  the  plaintiff 
must  look  for  redress.  I  think  the  true  principle  of  law,  con- 
sistent with  common  sense,  was  laid  down  in  the  case  of  Qtuar- 
man  v.  Burnett,  (6  M.  4*  W.  499,)  in  which  all  the  previous 
eases  on  this  subject  were  cited  and  considered,  and  some  dis- 
tinguished and  some  overruled.  I  have  always  been  of  that 
opinion,  and  therefore  see  no  reason  for  departing  from  it." 
The  counsel  on  the  argument  of  that  case  cited  Ramdleaon  v. 
Murray y  (8  Adol  ^  Ellis^  109,)  and  Btish  v.  Steinman;  and 
Mathews  v.  The  West  Water  Works  Company,  (3  Campbellj 
403,)  in  which  case  last  cited  it  was  held  that  an  action  might 
be  maintained  against  the  company,  by  an  individual  who,  in 
passing  along  the  street,  had  been  injured  by  reason  of  the  neg- 
ligence of  workmen  employed  by  persons  who  had  contracted 
with  the  company  to  lay  down  water  pipes.  Parke,  B.  concurred 
in  the  decision,  and  says,  '^  The  true  rule  on  this  subject  was 
laid  down  by  this  court  in  the  case  of  Quarma7i  v.  Bvrnett^ 
which  is  directly  in  point,  and  cannot  be  distinguished  from  the 
present  case."  He  also  refers  to  the  above  cases  of  Bush  v. 
Stebimany  and  Randleson  v.  Murray,  and  others,  and  says, "  But 
these  cases  are  well  distinguished  by  my  brother  littledale  in 
his  very  able  judgment  in  Laugher  v.  Pointer,  (5  J5.  ^  C.  547 
and  8.")  And  again  he  says,  "  The  case  of  Quarman  v,  Sur- 
nett  has  been  approved  of  in  its  main  principles  by  the  court  of 
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Queen's  Bench,  in  the  case  of  MiUiffan  r.  Wedge^  (12  Ad.  4r  ^* 
787.)  The  ease  of  Quarman  y.  Burnett^  above  referred  to,  is  ai 
follows :  ^'  Where  the  owners  of  a  carriage  were  in  the  habit  of 
hiring  horses  from  the  same  person  to  dbaw  it  for  a  day  or  s 
driye,  and  the  owner  of  the  horses  proTided  a  driver,  through 
whose  negligence  an  injury  was  done  to  a  third  party,  it  was 
held  that  the  owners  of  the  carriage  were  not  liable  to  be  sued 
for  sudi  injury ;  and  that  it  made  no  difference  that  the  owners 
of  the  curriage  had  always  been  driven  by  the  same  driver,  he 
being  the  only  regular  coachman  in  the  employ  of  the  owners 
of  the  horses,  or  that  they  had  always  paid  them  a  fixed  sum 
for  each  drive ;  or  that  they  had  provided  him  with  a  livery, 
which  he  lefb  at  their  house  at  the  end  of  each  drive,  and  that 
the  injury  in  question  was  occasioned  by  his  leaving  the  horses 
while  so  depositing  the  livery  in  their  house."  Parke,  B.  in 
deciding  the  case  of  Quarman  v.  Burnett j  says,  ^  It  is  true 
Aat  there  are  cases,  for  instance,  Btish  v.  Steinman ;  Sly  v. 
Edgerlj/j  (6  Esp.  6,)  and  others,  perhaps  among  them  may  be 
classed  the  recent  case  of  BaruUesan  v.  Murray,  in  which  the 
occupiers  of  land  or  buildings  have  been  held  responsible  for 
acts  of  others  than  their  servants  done  upon  or  near  or  in  respect 
of  their  property.  But  these  cases  are  well  distinguished  by  my 
brother  littledale  in  his  very  able  judgment  in  Laugher  v. 
Pointer.  The  rule  of  law  may  be  that  where  a  man  is  possessed 
of  fixed  property,  he  must  take  care  that  his  property  is  so  used 
or  managed  that  other  persons  are  not  injured ;  and  that  whether 
his  property  be  managed  by  his  own  immediate  servants,  or  by 
contracting  with  them  or  their  servants^  such  injuries  are  im 
the  nature  of  nuisances ;  but  the  same  principle  which  applies 
to  the  personal  occupation  of  land  or  houses,  by  a  man  or  his 
fitmily,  does  not  apply  to  personal  moveable  chattels,  which,  ia 
the  ordinary  conduct  of  the  aftirs  of  life,  are  entrusted  to  th^ 
care  and  management  of  others,  who  are  not  the  servants  of  the 
owners,  but  who  exercise  employment  on  their  own  account,  witlH 
respect  to  the 'care  and  management  of  the  goods  for  any  person 
who  intrusts  them  with  them.    It  is  unnecessary  to  repeat  at 
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length  the  reason  given  by  my  brother  litiledale  for  this  dis- 
tinctioni  which  appear  to  ns  to  be  quite  satisfactory." 

In  the  case  of  Reedie  v.  The  North  Western  Railway  Co.j  and 
MMit  T.  The  Same,  (2  Law  Rep.  N.  S.  626,)  it  is  decided  that 
^  the  owner  of  resJ  property  is  not  responsible  for  injuries  to 
strangers,  arising  oat  of  the  way  in  which  it  was  used  by  others 
>who  are  not  his  servants,  or  part  of  his  family,  unless,  perhaps, 
when  the  act  done  amounts  to  a  nuisance,  which  he  has  not 
taken  care  to  prevent,  and  which  it  was  his  duty  to  have  pre^ 
vented,  whether  done  by  his  servants  or  not ;  and  where  a  com- 
pany empowered  by  act  of  parliament  to  make  a  railway, 
engaged  with  a  contractor  to  construct  a  certain  viaduct,  parcel 
of  it,  and  through  the  negligence  of  the  workmen  employed  by 
the  contractor,  a  stone  fell  on  a  man  under  the  viaduct  and  killed 
him ;  it  was  held  that  the  company  were  not  liable  to  an  action 
by  his  personal  representatives ;  although,  by  the  terms  of  th^ 
contract,  the  company  reserved  to  themselves  that  incompetent 
workmen  should  not  be  employed  by  the  contractor."  In  that 
case  the  court  say :  '^  But  on  full  consideration,  we  have  come  to 
the  conclusion  that  there  is  no  such  distinction,  (between  real 
property  and  moveable  chattels,)  unless,  perhaps,  in  cases  where 
the  act  complained  of  is  such  as  to  amount  to  a  nuisance,  and 
that  in  &ct,  according  to  the  modem  decisions.  Bush  v.  Steift- 
man  must  be  taken  not  to  be  law,  or  at  all  events,  that  it  cannot 
be  supported  on  the  ground  on  which  the  judgment  of  the  court 
proceeded.  It  is  not  necessary  to  decide,  whether  in  any  case 
the  owner  of  real  property,  such  as  land  or  houses,  may  be  re- 
sponsible for  nuisances  occasioned  by  the  mode  in  which  his 
property  is  used  by  others,  not  standing  in  the  relation  of  ser- 
vants to  him,  (NT  part  of  his  family.  It  may  be  that  in  some 
oases  he  is  so  responsible ;  but  then  his  liability  must  be  founded 
on  the  principle  that  he  has  not  taken  care  to  prevent  the  doing 
of  acts  which  it  was  his  duty  to  prevent,  whether  done  by  his 
servants  or  otherwise." 

In  the  case  of  The  Mayor  of  New-  Yorkr.  Bailey^  (2  Dehio^ 
444^)  the  chancellor,  in  giving  his  opinion,  speaking  of  the  case 
ctf  Bush  V.  Steinmanj  says,  "  The  court  of  common  pleas  appears 
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to  have  baeed  its  decision  in  this  case,  upon  the  ground  that  the 
owner  of  the  premises  was  answerable  for  the  nuisance,  which 
he  had  suffered  to  remain  in  front  of  his  building,  and  between 
it  and  the  middle  of  the  highway,  to  which  his  premises  pre- 
sumptively extended.  Booke,  justice,  says  a  man  who  has  work 
going  on  upon  his  premises,  and  for  his  own  benefit,  must  be 
civilly  answerable  to  those  wbom  he  employs ;  that  it  shall  be 
intended  by  the  court,  he  has  control  over  those  who  work  upon 
his  premises,  and  be  shall  not  be  allowed  to  discharge  himself  from 
that  intendment  of  law,  by  any  act  or  contract  of  his  own ;  that 
ke  ought  to  reserve  such  control,  and  if  he  deprives  himself  of 
it,  the  law  will  not  permit  him  to  take  advantage  of  that  cir- 
cumstance, in  order  to  screen  himself  from  action.  That  princi- 
ple applied  to  the  present  case,  will  render  the  corporation  of 
the  city  of  New- York  liable  for  the  improper  construction  of  its 
Groton  dam,  by,  or  under  the  authority  of  the  water  commis- 
sioners for  the  benefit  of,  and  on  the  premises  owned  by  that 
corporation."  And  again  he  says, ''  If  a  dam  which  was  a  nui- 
sance was  allowed  to  be  erected,  and  to  remain  upon  the  premises, 
the  owner  of  such  premises,  the  corporation  of  New- York, 
is  properly  answerable  for  the  damages  which  others  have 
sustained  thereby.  It  is  true  the  corporation  had  no  control 
over  the  water  commissioners,  nor  over  the  engineers  or  con- 
tractors employed  by  them.  But  the  act  of  the  legislature  did 
not  allow  the  water  commissioners  to  go  on  with  the  work,  at 
the  risk  and  expense  of  the  corporation,  until  the  latter  had 
instructed  them  to  proceed.  Such  instruction  having  been  given, 
however,  the  corporation,  as  owner  of  the  premises  on  which  the 
dam  was  erected  and  maintained,  must  be  answerable  if  its  dam 
which  was  subsequently  erected,  under  the  direction  of  those 
commissioners,  became  a  nuisance,  and  produced  injury  to  the 
owners  of  property  on  the  stream  below.  Again,  by  the  general 
prindple  of  the  common  law,  the  owner  or  occupier  of  premises 
was  liable  for  any  nuisances  upon  such  premises,  on  the  ground 
that  he  was  bound  to  control  the  use  of  his  property,  and  to  use 
it  in  such  a  manner  as  not  to  produce  injury  to  others.  And 
if  the  owner  of  land  allows  others  to  erect  nuisances  thereon,  or 
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fittSers  biB  premises  to  be  in  such  a  situation  as  to  prodnce 
bjuzy  to  others,  he  is  aoconntable  for  sndi  injury.'^  Again  he 
says, ''  It  is  upon  the  ground  thftt  the  dam  was  the  property  of 
the  corporation,  and  that  such  corporation  was  legally  bound  to 
see  tiiat  its  corporate  property  was  not  used  by  any  one,  so  as 
to  become  obnoxions  to  the  occupiers  of  propeitj  on  the  river  be- 
kw,  that  the  judgment  in  this  case  must  be  sustained,  if  it  can 
be  sustfldned  at  all.'' 

The  rule  laid  down  by  the  chaacelbr,  it  seems  to  me  from  an 
examination  of  the  cases,  is  the  true  and  only  safe  rule.  That 
in  this  class  of  cases,  the  doctrine  of  respondeat  superior  does 
not  apply,  and,  although  Senators  Hand,  Bockee  and  Barlow 
declared  opinions  in  favor  of  affirmance,  with  the  chancellor,  <m 
the  ground  that  the  water  commissioners  were  substantially 
agents  of  the  corporation,  it  is  not  thereby  settled  tha^  such 
opinions  establish  the  principle. 

On  the  same  principle,  perhaps,  the  city  of  Buffalo  were  liable 
to  Tripp  for  the  damages  sustained  by  him,  in  consequence  of 
falling  into  the  pit  dug  by  the  defendant.  The  pit,  left  as  it 
was,  perhaps  became  a  nuisance,  and  t)xe  city  thereby  liable  for 
injuries  occasioned  by  it  But  the  liability  of  the  defendant  to 
indemnify  the  plaintiff,  is  an  entirely  different  question.  The 
plaintiff's  liability  arises,  if  at  all,  from  its  duty  to  keep  the 
streets  of  the  city  in  order ;  and  it  is  of  no  importance,  whether 
the  defect  in  the  public  street  arises  from  the  plaintiff's  act  of 
itself,  or  its  agents,  or  from  the  act  of  God.  The  street  is  in 
bad  condition  frcMU  some  cause ;  it  is  the  duty  of  the  plaintiff  to 
put  it  in  order.  A.  sustains  an  injur^^,  by  means  of  which  the 
plaintiff  may  be  held  liable.  But  the  defendant  has  done  no 
more  than  the  contract  between  him  and  the  plaintiff  authorized, 
nay,  required  him  to  do.  The  plaintiff  contracted  with  him  to 
do  precisely  what  he  has  done,  and  no  more.  He  is  then  under 
no  duty  or  obligation  to  the  plaintiff.  If  the  plaintiff  desired 
that  he  should  have  erected  barriers,  and  furnished  lights,  to 
guard  against  accidents,  the  obligation  to  do  so  should  have  been 
inserted  in  the  conlract.  The  doctrine  of  respandeai  superior 
applies  to  those  eases,  where  the  principal  or  superior  has  he* 
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come  liable,  and  made  to  pay  on  acoount  of  some  carelessness^ 
negligence  or  improper  conduct  of  the  agent  or  servant,  and 
not  where  the  agent  or  servant  has  proceeded  in  all  respects  in 
accordance  with  the  instmctions  received  from  the  principal  or 
superior.  In  this  case  the  defendant  was  guilty  of  no  careless- 
ness,  negligence  or  improper  conduct,  and  having  made  no  agree- 
ment to  indemnify  the  plaintiff,  the  action  against  him  cannnot 
be  sustained.  I  think,  therefore,  the  judgment  of  the  court  at 
special  term  should  be  reversed,  with  costs,  and  judgment  for 
the  defendant  on  the  demurrer,  with  leave  to  the  plaintiff  to 
amend,  on  payment  of  costs,  should  be  rendered.(a) 

[Ekte  Gbneral  Term,  Jnne  26, 1862.    TaggaHt  Mamn^  Boyt  and  MN&<f, 
Justices. 

(a)  Affirmed  !b  court  of  appeals,  December,  1862. 


PuosLEY  vs,  AiKiN  and  others,  executors,  &c. 

The  role  of  the  common  law,  that  a  caose  of  action  against  a  testator  cannot 
be  Joined  with  a  canse  of  action  against  his  executors  personally,  has  not 
been  changed  by  the  code,  which  anthorizes  the  uniting  of  different  claims 
against  a  trustee,  by  virtue  of  a  contract,  or  by  operation  of  law. 

Where  it  was  alledged  in  the  complaint  that  a  testator  hired  a  fkrm  of  the 
assignor  of  the  plaintiff,  for  the  term  of  one  year  and  an  indefinite  period 
thereafter,  and  that  after  his  death  the  defondants,  as  his  executors,  took 
possession  of  and  occupied  the  fitnu  as  like  tenants  fVom  year  to  year,  and  the 
plaintiff  claimed  to  recover  df  the  defendants  rent  for  the  whole  period  the 
fitrm  had  been  occupied  by  them,  and  their  testator;  Hdd,  that  there 
was  a  mii^oinder  of  claims,  and  Judgment  was  giren  for  the  defendants. 

Appeal  by  the  defendant  from  a  judgment  rendered  at  a 
special  term  of  the  court  The  complaint  alledged  that,  on  the 
1st  day  of  April,  1888,  Gerard  W.  Morris  and  Henry  Morris 
were  owners,  as,tenants  in  common  with  I/Amoureux  and  others, 
of  a  farm  in  Greenbush,  each  of  them  owning  one*twentieth  part 
thereof.    That  prerions  to  that  date  William  Ailrin,  in  his  life- 
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time,  hired  and  rented  the  said  farm  of  the  owners  thereof 
''  for  the  term  of  one  year  and  an  indefinite  period  thereafter/' 
at  a  rent  of  $400  a  year ;  that  Aikin  agreed  to  pay  them,  the 
said  Gerard  W.  and  Henry,  each  $20  per  year,  for  their  share 
of  said  premises ;  that  in  pursuance  of  said  agreement,  Aikin 
took  possession  of  said  farm,  and  occupied  it  as  tenant  from  year 
to  year  till  his  death,  in  April,  1844 ;  that  said  defendants  were 
thereupon  appointed  his  executors,  and  that  as  such  executors 
they  took  possession  of,  and  used,  occupied  and  enjoyed  and  sub- 
let the  said  farm,  and  the  shares  of  the  said  Gerard  W.  and 
Henry,  up  to  and  including  the  first  day  of  May,  1850,  as  like 
tenants  from  year  to  year^  at  the  said  rent  of  twenty  dollars 
per  year,  d&c.  It  was  further  alledged  that  neither  William 
Aikin  in  his  lifetime,  nor  the  defendants  since  his  death,  had 
served  any  notice  of  abandonment  of  said  premises,  or  of  discon- 
tinuance of  said  tenancy  from  year  to  year ;  that  none  of  said 
rent  had  been  paid  by  Aikin  in  his  lifetime,  or  by  the  defend- 
ants as  his  executors,  since  his  death,  and  that  the  claim  for 
such  rent  had  been  duly  transferred  to  the  plaintiff.  The  com- 
plaint concluded  with  a  claim  to  recover  $40  a  year,  and  interest, 
from  the  1st  of  April,  1839,  to  the  1st  day  of  April,  1850. 

The  defendant  demurred  to  the  complaint,  on  three  grounds : 
1.  That  distinct  causes  of  action  had  been  improperly  joined  in 
the  complaint,  inasmuch  as  the  alledged  cause  of  action  for  rent 
claimed  to  have  accrued  on  a  contract  made  by  Wm^  Aikin,  in 
his  life  time,  was  improperly  joined  with  a  claim  for  rent  claimed 
to  have  accrued  upon  a  contract  with  the  defendants,  since  his 
death.  2.  That  the  facts  set  forth  in  the  complaint  constituted 
no  cause  of  action,  &c.  8.  That  so  much  of  the  said  supposed 
causes  of  action  as  accrued  more  than  six  years  before  the  com- 
mencement of  this  action  were  barred  by  the  statute  of  limita- 
tions ;  and  that  nothing  was  alledged  in  the  complaint  to  take 
the  same  out  of  the  operation  of  the  statute. 

The  cause  was  heard  at  a  special  term,  before  Justice  Pratt, 
who  gave  judgment  in  favor  of  the  plauatiff,  upon  the  demurrer. 
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8,  Stevens,  for  the  defendant 

By  the  Court,  Parker,  J.  When  several  caneee  of  action 
have  been  improperly  united,  the  remedy  is  by  demurrer.  {Cade, 
i  144,  stib.  5.)  It  has  long  been  a  well  settled  rule  of  law  that 
a  cause  of  action  against  a  testator  cannot  be  joined  with  a  cause 
of  action  against  his  executors  personally.  {Myer  t.  Cole,  12 
John.  849.  Reynolds  y.  Reyfiolds,  8  Wend.  244.  GiUet  v. 
Hutchinson,  24  Wend.  184.  Demott  v.  Field,  7  Cowen,  58.) 
This  rule  has  not  been  changed  by  the  code,  which  authorixes 
the  uniting  of  different  claims  against  a  trustee,  by  virtue  of  a 
contract,  or  by  operation  of  law,  but  does  not  permit  a  claim 
against  a  trustee  personally  to  be  united  with  a  claim  against 
the  estate  represented  by  him.    {Code,  i  167.) 

But  it  is  contended  by  the  plaintiff's  counsel  that  inasmuch 
as  the  original  letting  was  to  the  testator,  the  plaintiff  has  a 
right  to  recover  the  rent  which  accrued  after,  as  well  as  before, 
his  death.  But  we  must  not  overlook  the  distinction  between  a 
contract  for  a  single  term,  mlbde  by  the  testator,  and  a  lease 
supposed  to  be  renewed  by  a  new  contract  made  from  year  to 
year.  In  the  former  case  the  lessor  has  a  clear  right  to  recover 
from  the  executors  the  rent  which  accrued  after,  as  well  as  be- 
fore, the  death  of  the  testatcnr.  It  is  because  the  personal  rep- 
rei^entatives  holding  for  the  remainder  of  the  term  are  liable  an 
the  covenant  or  agreement  of  their  testator.  Ko  case  can  be 
found,  carrying  a  right  to  recover  beyond  this  point,  nor  on  any 
other  principles.  All  the  authorities  relied  cm  are  of  tlus  de- 
scription. The  precedent  in  1  Saunders'  Bep.  1,  is  of  a  declara- 
tion to  recover  rent  which  accrued  after  the  death  of  the  testator, 
on  a  seven  years'  lease  entered  into  by  him,  in  his  lifetime. 
Here  was  a  personal  covenant  to  pay  rent  for  a  fixed  term  of 
time,  and  the  personal  representatives  w«e  bound  to  make  good 
the  engagement  So,  too,  the  case  of  Atkins  v.  Humphrey  et 
al.,  Ex^rs  of  Scrivener,  (2  Mann.,  Gran.  ^  Scott,  654,)  was 
assumpsit  against  the  defendants  for  the  use  and  occupation  of 
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messuages,  held  of  the  plaintiffs  by  the  defendants,  as  executors, 
under  a  demise  te  Scrivener,  and  a  promise  by  the  executors 
to  pay^  It  was  held,  on  demurrer,  that  it  was  not  necessary  in 
such  case  to  aver  an  occupation  by  the  defendants.  That  was 
the  only  point  decided.  It  shows  that  the  right  to  recover  did 
not  d^end  on  the  occupation  by  the  eicectttors,  but  on  the  de- 
mise to  the  testator,  and  the  legal  liability  of  the  executors  to 
make  good  the  testator's  contracts. 

The  case  of  Ackland  v.  Pring,  (2  Man,  4*  Cfran.  937,)  cited 
also  by  the  plaintiff's  counsel,  was  on  a  lease  for  21  years,  and 
it  was  held  that  the  term  Tested  by  law  in  the  personal  repre- 
sentatiyes,  and  that  the  lessor  had  the  right  to  sue  the  personal 
representatives  on  the  covenant  of  the  testator.  The  other  cases 
cited  by  the  plaintiff's  counsel  on  this  point,  «re  equally  inap- 
plicable. None  of  them  tend  to  show  that  executors,  as  such, 
can  be  held  beyond  the  limit  of  the  precise  contract  made  by  the 
testator ;  whether  it  be  a  contract  for  a  term  of  years,  or  for  a 
single  year,  or  for  any  other  fixed  period  of  time. 

In  the  case  at  bar,  it  is  alledged  in  the  complaint  that  the 
testator  hired  the  &rm  "  for  the  term  of  one  year  and  an  in- 
definite period  thereafter,"  and  that  after  his  death,  the  defend- 
ants, as  executors,  took  possession  of  and  occupied  the  farm  "  as 
like  tenants  from  year  to  year,"  &g.  Kow  a  tenancy  from  year 
to  yeaTj  by  its  very  t^rms,  implies  an  annual  letting.  A  tenant 
holding  over  is  presumed,  under  certain  circumstances,  to  have 
contracted  for  another  year.  But  when  executors  hold  over,  the 
presumption  cannot,  surely,  be  that  their  testator  has  contracted 
for  another  year.  It  is  that  the  executors  have  so  contracted. 
The  demise  to  the  testator,  according  to  the  allegation  in  the 
conqplailit,  cotlld  not  have  made  his  executors  liable  for  rent  be- 
yond the  fraction  of  the  year,  if  there  was  any,  remaining  unex- 
pired at  the  time  of  his  deatL  It  does  not  appear,  from  the 
complaint,  that  any  such  firaotion  remained,  but  the  allegation 
lihat  he  died  in  April  seems  to  show  that  there  could  have  been 
none.  But  however  that  may  have  been,  if,  after  the  expiration 
of  the  then  current  year,  the  executors  kept  possession  of  the 
farm,  it  was  on  a  new  contract  of  their  oim,  and  not  on  any  con* 
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tract  of  the  testator ;  and  they  mast  be  acconntable  for  the  sub- 
sequent rent  personally,  and  not  as  executors. 

I  think  it  is  plaia  that  here  has  been  a  misjoinder  of  claims, 
and  tftiat  the  judgment  hi  the  ipedal  term  should  be  reyersed 
with  oosts,  and  judgment  should  be  given  for  the  defendants, 
on  the  demurrer,  with  leave  to  the  plaintiff  to  amend  on  pay- 
ment of  costs. 

[Albany  General  Term,  September  6, 1852.  Parker^  Wright  and  Barm, 
Justices.] 


Tan  Buren  and  wife  vs  Cockburn  and  others. 

In  an  action  of  ejectment,  a  person  not  in  possession  of  the  premises,  although 
claiming  an  interest  therein,  is  not  a  necessaiy  party. 

A  person  who  took  minutes  of  the  testimony  upon  a  former  trial,  and  testifies  to 
their  accuracy,  may  state  what  a  witness  swore  to  on  that  trial,  although 
he  cannot  testify  f^om  his  recollection  and  without  reference  to  his  minutes. 

When  the  requisites  prescribed  by  the  statute,  in  respect  to  the  execution  of 
wills,  have  been  complied  with,  the  presumption  of  law  is  that  an  instru- 
ment thus  executed  is  a  valid  will.  But  this  presumption  may  be  over- 
come by  evidsnce  showing  that  the  will  has  been  altered,  or  that  new  sheets 
have  been  substituted. 

Such  evidence  may  be  intrinsic  or  extrinsic.  The  paper  itself  may  ftonlsh 
such  evidence;  or  it  may  be  found  by  other  evidence,  positive  or  circuBi- 
fltantiaL 

When  it  is  made  to  appear  that  a  will  has  been  altered  or  changed,  the  pre- 
sumption that  it  is  the  same  paper  which  was  executed  by  the  testator  dis- 
appears. 

Accordingly,  where  a  will  bore  upon  its  fhoe  strong  evidence  that  it  had  been 
altered  aRer  its  execution — the  alterations  being  of  the  most  material  parts 
of  the  instrument^-and  the  substituted  parts  were  on  paper  of  different  color 
and  size  fVom  the  sheet  executed,  and  written  with  different  ink;  and  the 
numbering  of  the  sheets  had  been  changed,  though  the  former  numbers 
could  still  be  discovered  |  and  liiMe  were  erasures  and  alterations  on  the 
kst  sheet  uriUch  were  not  noted ;  BM^  that  the  party  producing  the  instru- 
ment was  bound  to  exphiin  the  suspicious  circumstances ;  and  that  it  was 
proper  to  charge  the  Jury  that  it  was  a  question  of  fact  to  be  decided  by 
them,  upon  the  evidence,  whethe)*  the  paper  produced  was  the  same  instru- 
ment as  that  executed  by  the  testator. 
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This  was  an  action  of  ejectment,  brought  to  recover  poa^ession 
of  the  one  nndivided  fifth  part  of  a  farm  situate  in  the  town  of 
Kingston,  Ulster  conntj.  There  had  been  two  trials  in  this 
canse.  The  first  trial  resulted  in  a  verdict  for  the  defendants. 
The  plaintiffs  then  paid  up  the  costs,  and  obtained  a  new  trial 
under  the  statute.  The  second  farial  was  had  before  Justice 
Harris,  on  the  30th  April,  1851,  and  resulted  in  a  ▼evdict  for 
the  plwitiffs.  The  defendants  prepared  a  bill  of  exceptions, 
and  upon  such  exceptions  now  moved  for  a  new  trial.  The  farm, 
the  subject  of  the  action,  was  part  of  the  real  estate  of  James 
Cockbum,  deceased.  He  died  31st  October,  1848,  and  left  him 
surviving  five  children ;  Luke  K.  Gockburn,  the  three  defend- 
ants, William,  Edwin  and  Walter  A.  Cockbum,  and  Elizabeth 
Van  Buren,  one  of  the  plaintiffs.  This  s.uit  was  brou^t  to  test 
the  validity  of  the  will  of  James  Cockbum,  such  farm  being  de* 
vised  by  the  alledged  will  to  Luke  E.  and  the  three  defendants. 
Luke  E.  was  not  made  a  party  to  the  suit,  and  the  objection 
was  raised  in  the  pleadings,  as  well  as  on  the  trial,  by  the  de- 
fendants, that  all  the  proper  parties  were  not  before  the  court  to 
make  a  complete  determination  of  the  controversy.  Upon  the 
trial  the  will  was  produced.  The  body  of  the  will  bore  date  the 
10th  day  of  February,  1846.  The  attestation  clause  was  dated 
the  7th  day  of  September,  1846.  It  was  actually  executed  on  the 
10th  day  of  August,  1846.  The  will  was  admitted  to  be  wholly 
in  the  handwriting  of  the  testator.  The  first  three  half  sheets 
of  the  will  were  of  white  paper ;  the  second  page  of  the  third 
half  sheet  being  a  blank ;  and  the  fourth  sheet,  upon  which  was 
the  attestation  dause,  was  of  blue  paper.  The  plaintiffs  sought 
to  invalidate  the  will  upon  the  allegation  that  the  testator  him*- 
self  had,  after  its  execution  and  attestation,  materially  changed 
its  provisions,  and  had  substituted  the  present  first  three  half 
sheets  of  the  will  in  the  place  of  others  which  they  alledged 
were  there  at  the  time  of  the  execution.  The  witnesses  to  the 
will  proved  that,  on  the  10th  of  August,  1846,  the  testator  exe- 
cuted the  will  in  their  presence,  with  all  the  formaltties  required 
by  law.  The  witnesses  did  not  notice  particularly  the  forepart 
of  the  will ;  it  was  not  read  to  them ;  but  one  of  them  stated  he 
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recollected  of  seeing  a  blank  of  white  paper  to  the  will.  The 
plaintiffs  introduced  no  evidence  to  show  that  any  alteration  was 
made  after  execution,  but  inferred  it  from  the  fact  that  at  the 
time  of  making  the  .will,  the  testator  had  a  dafightw,  Oomelia, 
who  died  afterwards,  in  tKe  fall  of  1847,  and  she  was  not  named 
ill  the  will.  The  defendants  answered  that  objectbn  bj  show- 
ing that  a  few  weeks  after  making  hia  will,  the  testator  stated 
to  several  persons  that  he  had  made  his  will,  and  had  not  pro- 
vided for  her  in  it,  but  intended  to  make  some  other  provision 
for  her. 

n.  W.  Warner  was  examined  as  a  witness  for  the  defendants, 
and  testified  to  a  conversation  between  himself  and  the  testator, 
at  Crown  Point,  in  September,  1846,  in  which  the  testator  in- 
formed him  that  he  had  made  a  will,  dividing  his  property,  but 
that  he  had  made  no  provision  for  his  daughter  Cornelia,  and 
that  he  intended  certain  lands  for  her.  R.  F.  Macauley  was 
examined  on  the  part  of  the  plaintiffs,  and  testified  that  he  was 
one  of  the  attorneys  on  record  in  this  action ;  that  he  took  a 
portion  of  tiie  testimony  on  the  former  trial  He  here  showed 
his  minuted,  and  testified  that  he  was  looking  oyer  his  minutes 
of  the  testimony  of  H.  W.  Warner ;  that  irrespective  of  the 
minutes  he  could  no^  have  stated  W.'s  testimony  as  he  gave  it 
in ;  that  he  took  the  minutes  correctly,  but  had  no  recollection 
of  his  precise  language,  except  as  he  saw  from  his  minutes ;  that 
on  looking  at  his  minutes  he  could  state  that  Warner  testified 
on  the  former  trial  that,  at  the  conversation  at  Crown  Point,  Mr. 
Cockbum  (the  testator)  told  him  that  he  had  divided  up  his 
property,  and  had  done  nothing  for  Cornelia^  The  defendants' 
counsel  object^^  to  this  evidence,  before  it  was  given,  x>n  the 
ground  that  the  witness  had  no  recollection  of  the  subject  matter 
of  his  minutes.  The  objection  was  overruled,  and  exception  taken. 

John  Van  Burm,  (of  Kingston,)  for  the  plaintiffs. 

M.  Schotmmaker^  for  the  defendants. 

By  the  Courts  Parker,  J.  I  think  the  judge  was  right  in 
holding  that  Lubi  E.  Cockbiun  was  not  a  necessary  party  to 
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the  action.  It  was  not  claimed  that  b#  was  in  possession  of  the 
land  in  controversy.  On  the  contrairy,  it  was  admitted  that  the 
defendants  were  in  possession.  It  is  not  necessary  to  decide 
whether  he  might  properly  have  heen  made  a  party  defenJbnt, 
on  the  ground  tiiat  he  claimed  an  interest  in  the  premises,  but 
the  questioar  is  whether  he  was  a  necessary  patty.  That  objec- 
tion was  properly  overruled. 

The  second  objection  was  that  the  court  erred  in  permittuig 
the  witness,  Mr.  Macauley,  to  state  what  Warner  testified  on  a 
former  trial,  for  the  reason  that  he  could  not  ipake  such  state- 
ment from  his  recollection  and  without  reference  to  his  minutes 
taken  on  the  former  trial.  This  point  has  been  recently  settled 
by  the  court  of  appeals,  in  Huff  v.  Bennett^  decided  in  April 
last,  and  not  yet  reported.  Such  evidence  was  there  decided  to 
be  admissible. 

But  the  principal  question  arises  on  the  charge  of  the  judge. 
The  judge  decHned  to  charge  that  the  presumptbn  was  in  favor 
of  the  due  execution  of  the  will,  and.  also  that  the  presumption 
was  that  certain  alterations  and  substitutions,  if  made,  w^re 
made  before  the  execution  of  the  will ;  uid  the  defendant  ex- 
cepted to  each  refusal. 

Standing^lone,  and  unexplained  by  what  the  ju%e  did  charge, 
these  exceptions  might  seem  to  be  well  taken.  But  a  reference 
to  the  charge,  as  set  forth  in  the  bill  of  exceptions,  shows  that 
the  defendant  has  no  cause  of  complaint  for  such  refusals.  The 
judge  refused  to  charge  on  the  bare  proposition  presented,  but 
in  his  charge  stated  every  thing  which  the  defendant  had  a  right 
to  demand.  The  judge  charged,  among  other  things,  that  "  the 
statute  prescribed  certain  Foquisites  in  relation  to  the  execution 
of  wills ;  all  of  which  must  be  fully  complied  with,  to  make  a  valid 
will.  When  all  the  requisites  have  been  complied  with,  the  pre- 
sumption (^  law  is  that  the  instrument  thjis  executed,  is  the 
will.  This  presumption  may  be  overcome  by  -evidence  showing 
that  th«  will  has  been  altered,  <Mf  that  new  sheet9  have  li^en  sub- 
stituted :  such  evidence  may  be  intrinsic  or  extrumc.  Thef  pa- 
per itself  may  furnish  such  evidence.  It  may  also  be  feund  by 
other  evidence,  positive  or  circumstantial.    In  this  cas«  the  evi- 

VoL.  XIV.  16 
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dence  is  chiefly  intrinsic."  The  rule  as  to^  the  presomptioa  was 
thus  correctly  stated,  and  in  a  subsequent  part  of  the  charge  the 
judge  said,  "  The  great  question  is  whether  this  substitution 
was  made  before  or  after  the  10th  of  August,  when  the  will  was 
executed."    The  question  was  thus  submitted  to  the  jury. 

The  judge  further  charged,  that  "  although  ordinarily,  when 
all  the  requisites  of  the  statute  have  been  complied  with  in  the 
execution  of  the  will,  the  presumption  of  law  is  that  the  instru- 
menir  produced  is  the  will  thus  executed ;  yet  when  it  is  made  to 
appear  tiiat  the  will  has  been  altered  or  changed,  the  presump- 
tion that  it  is  the  same  paper  which  was  executed  disappears." 
To  the  last  clanse  the  defendant  also  excepted.    I  think  thia 
part  of  the  charge,  when  applied  to  the  instrument  then  before 
the  court,  was  clearly  right.    That  instrument  was  presented 
to  us  on  the  argument,  and  bears  upon  it«  face  very  strong 
evidence  that  it  was  altered  after  its  execution.    Several  of  the 
indicia  lead  directly  towards  that  conclusion.    The  alterations 
were  of  the  most  material  parts  of  the  will.    The  substituted 
parts  w<ere  on  paper  of  different  color  and  size  from  the  sheet 
executed,  and  written  wi&  different  inL    The  numbering  of  the 
sheets  had  been  changed,  though  the  former  numbers  could  still 
be  discovered,  and  there  were  erasures  and  alterations  on  this 
last  sheet,  not  noted.    These  are  only  part  of  the  evidence  of 
subsequent  alteratipn,  apparent  on  the  face  of  the  instrument. 
It  seems  to  me  there  was  good  reason  for  calling  on  the  party 
producing  the  instrument,  to  explain  the  suspicious  circum- 
stances,   in  regard  to  a  deed,  the  rule  is  well  settled  that,  where 
^'i  erasure  or  interlineation  appears  in  a  material  part  of  a  deed, 
o^  wbioh  DO  notice  is  taken  at  the  time  of  the  execution,  it  is  a 
^^^iciouB  circujjj^  j^ce,  which  requires  some  explanation  on  the 
^^  of  the  pa,i^  producing  it,  and  it  is  the  province  of  the  jury 
(j^^^'™^^    >h0tbcr  the  explanation  pven  is  satisfactory. 
^S    7^*  *^^oJi/  9  Cawen,12A.   JacksmY.  O*6om,2  Wend. 
'^  ^^  Z^^-  ^v!^06.     Barringtm  v.  Bank  of  Wasfungtan, 

r  ^^^^ni  ^^Tde,  405.)  ^      ,   .  :,  . 

<*«r^i^  ftf^%Kt  in  tH«  conclusion,  Aen  the  judge  was  correct  in 
^*^"*^^r  titat  it  wa»  a  simple  question  of  &ct  to  be  de- 
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dded  by  tbe  jury,  upon  the  evidence  before  tbem,  uncontrolled 
and  unembarrassed  by  any  presamption  one  Way  or  the  other, 
whether  the  paper  produced  was  the  same  document  executed 
on  the  10th  day  of  August,  1846,  and  the  exception  to  this  per- 
tion  of  the  charge  is  also  unayailable. 

I  think  there  was  no  error  committed  on  the  trial,  and  that 
the  judgment  rendered  at  the  circuit  should  be  afSjrmed. 

Judgment  affirmed. 

[Albany  Gbneral  TerM|  September  6»  1662.    Parkttf  WH^ht  and  Harris, 
JurticeB.] 


14    ISl 

BiGELow  and  others  vs.  Benton.  e»t4igi\ 

She  terms  of  «  gaanmty  muat  be  strictly-  complied  with,  or  ibe  gaarsaton  will 

•   not  be  bound,    li  is  ekcHimstriclissimi  juris 

Thus,  wbere  B.  guarantied  tbe  sbipment  a&d  delivevy  i%  tbe  p|^ii]ti$i,  at 
Troy,  by  P.,  of  a  banel  of  floor  for  eveiy  tbos  and  anlialf  bushels  (270 
poands)  of  good  wheat  whioh  he  should  reoetre  of  them,  aad  a  barrel  of  com 
meal  for  every  240  poands  of  Indian  com. received  from  them;  and  the 
plaintiff^  in  consideration  of  the  guaianty,  entered  into  an  agreement  with 
J>.,  by  which  they  stipulated  that  D.  might,  from  time  to  time,  give  orders 
to  their  agents,  at  Buffiilo  and  elsewhere,  to  purch^,  on  the  plaintiff^'  ac- 
count, wheat  and  com,  to  be  consigned  to  the  care  of  D.,  to  manufkcture  for 
fhem ;  and  such  agreement  bound  D.  to  deliver  a  barrel  of  flour  fbr  a  less 
quantity  of  wheat  than  was  required  by  the  contract  of  guaranty,  and 
required  that  the  o6m  meal  delivered  should  be  "  kiln  dried,"  which  was 
not  contemplated  by  the  guaranty,  and  such  agreement  varied  from  the 
guaranty  in  other  respects ;  Held,  that  B.  was  exonerated  from  liability 
upon  his  contnct  of  guaranty. 

This  was  an  action  of  assumpsit)  broii]ght  upon  the  following 
contract,  in  writing : 

"  Little  Falls,  May  15th,  1847. 
«  Messrs.  Bigelow,  Moore  &  Taylor,  Troy : 

"  Gentlemen — ^Mr.  Bodney  Durkee  informs  me  that  he 
is  negfftiating  with  yon  to  purchase  and  supply  wheat  and  o<Hm 
to  stock  his  mill,  in  this  village,  the  ensuing  seasbn.    In  fur* 
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tfaeraiiGe  of  sttch  an  arrangement,  to  be  made  between' yon  and 
gaid  Durkee,  I,  for  valne  received,  hereby  guarantee  ^  sbip- 
ment  and  delirery  to  yon,  at  Troy,  by  said  Durkee,  of  a  barrel 
of  flonr,  superfine,  for  every  four  and  a  balf  bushels  (two  hun- 
dred and  seventy  pounds)  of  good  wheat  he  receives  from  you } 
also,  of  «..  barrel  of  com  meal  for  every  two  hundred  and  forty 
pounds  of  Indian  com  so  received  by  him. 

''  This  guarantee  is  to  cover  what  purchases  of  wheat  and  oorn 
you  may  make  to  stock  said  Durkee's  mills,  the  present  season, 
unless  revoked,  aS  herein  provided ;  but  this  guarantee  shall  not 
be  construed  and  taken  to  cover,  at  any  one  time,  over  the  flour 
and  meal  delivered  to  you,  two  canal  boat  loads  of  wheat  and 
one  canal  boat  load  of  com.  I  hereby  reserve  to  myself  the 
right  and  privilege  of  revoking  and  rescinding  this  guarsmtee, 
on  giving  you  fifteen  days  notice  thereof  f  and  this  guarantee 
is  hereby  given,  upon  the  express  condition,  that  the  wheat  and 
com,  purchased  by  you  for  the  purposes  aforesaid,  is  not  to  be 
sold  by  you  to  said  Durkee^  but  he  is  to  receive  and  manufac- 
ture the  same  into  flour  and  meal  on  your  account 

^This  stipulation  is  deemed  proper  to  guard  against  the 
casualties  incident  to  faumaen  Hfe.  N.  S.  Benton.'' 

The  cause  came  on  for  trial  at  the  Bensseiaer  circuit,  in  Feb- 
mary,  1849,  held  by  Hon'.  Ira  Harris ;  and  it  was  agreed  by  the 
counsel  for  the  respective  parties,  that  the  cause  should  be  and  the 
same  was  tried  before  his  honor,  Justice  Harris,  without  empan- 
neling  a  jury.  The  counsel  for  the  plaintiffs  gave  in  evidence  the 
contract  executed  by  the  defendant,  above  set  forth.  It  was  fur- 
ther proved,  on  the  part  of  the  plaintiffs,  that  William  Stimpson, 
of  Buffab,  the  agent  of  the  plaintiffs,  pursuant  to  orders  given  by 
said  Rodney  Durkee,  purchased  five  boat  loads  of  good  Ohio  and 
Michigan  wbeat^  which  he  consigned  to  Durkee,  at  Little  Falls, 
subject  to  charges  of  toll  and  freight,  between  the  8th  of  June 
and  the  8th  of  November,  1847,  and  drew  on  the  plaintiffs  for  the 
eoat  thereof,  including  the  agent's  commissions  on  the  purdtase, 
the  elevation  of  the  wheat,  and  the  discount  on  the  drafts ;  and 
that  the  quantity  of  wheat  thus  purchased  and  consigned, 
amounted  to  about  twelve  thousand  one  hundred  and  seventy- 
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two  bo^k.  It  was  also  proved,  that 'James  Piatt,  of  Oswego, 
{mrdhased,  pursuant  to  orders  given  by  said  Durkee,  between 
the  7th  q€  June  and  16th  of  Novembw,  1847,  six  boat  loads  of 
good  Ohio  and  Michigan  wheat,  amounting  to  about  thirteen 
theiBSafid  seven  hundred  bushels,  which  he  consigned  to  said 
Ihuikee,  at  IMAq  Falls,  subject  to  charges  for  toll  aoid  freight ; 
•ad  that  Durkee  drew  on  the  plaintiffs  for  theprioeof  said 
litest,  including  the  agent's  commissions  on  the  purchase,  the 
elevation  of  the  wheat,  and  the  discount  on  the  drafts.  It  was 
also  proved,  that  Durkee,  on  the  14th  October,  1847,  purchased  of 
Durkee,  (jslt  &  Co.,  one  boat  load  of  Genesee  wheat,  amounting  to 
about  one  thousand  nine  hundred  and  sixty-three  bushels,  which 
was  delivered  at  his  mill,  in  Little  Falls,  for  the  price  of  which 
Durkee  drew  on  the  plaintiffs,  including  the  interest  on  said  draft. 
It  was  also  proved,  that  the  wheat  thus  received  by  Durkee,  weigh- 
ed from  fifty-seven  to  fifty-nine  pounds  to  the  measure  bushel ;  and 
amounted,  in  the  aggregate,  to  twenty-seven  thousand  six  hundred 
and  eighty-nine  bushels  and  ten  pounds,  at  sixty  pounds  to  the 
bushel.  It  was  also  further  proved,  on  said  trial,  on  behalf  of  the 
plaintiffs,  that  the  said  Durkee,  at  various  times  between  the  11th 
of  June,  1847,  and  the  80th  of  December  following,  delivered  to 
the  plaintiffs,  at  Troy,  five  thousand  two  hundred  and  fifteen 
barrels  of  superfine  flour.  Also,  that  Durkee  advanced,  in  pay- 
ment of  freight  on  said  wheat,  delivered  by  the  plaintiffs,  the 
mm  of  twenty-seven  hundred  and  thirty  dollars  and  thirty-four 
cents ;  and  that  the  plaintiffs  advanced  in  payment  c^  freight 
upon  the  said  flour,  delivered  to  them  at  Troy,  the  sum  of  eight 
hundred  and  twenty-five  dollars  and  twenty-six  cents ;  and  that 
Durkee  paid  thereon,  for  freight,  the  sum  of  eleven  hundred 
Binetytwa  dolars  and  twenty-six  cents.  The  plaintiffs  further 
gave  in  evidence  a  contract,  of  which  the  following  ^  a  copy: 
*'  This  agreement,  made  this  eighteenth  day  of  May,  1847, 
between  Bigelow,  Moor6  &  Taylor,  of  Troy,  of  the  first  part, 
«iid  Rodney  Durkee,  of  iattde  Falls,  witnesseth :  That  the  party 
of  the  first  part,  in  consideration  of  a  letter  of  guarantee  of  the 
party  of  the  second  part,  dated  Little  Falls,  May  15,  1847, 
signed  by  H.  8.  Benton,  do  herebyagree  that  the  said  party  of 
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the  second  part  may,  from  time  to  time,  give  orders  to  our  agents, 
at  Buffalo  and  elsewhere,  to  puii^hase,  on  the  account  of  ^e 
party  of  the  first  part,  wheat  and  com,  to  be  consigned  to  the 
care  of  the  party  of  the  second  part,  at  little  Falls,  to  manu-' 
facture  for  the  party  of  the  first  part,  as  follows :  For  wheat 
weighing  57  to  58  lbs.  to  the  measure  bushel,  a  barrel  of  flour 
for  every  4ff  bushels  of  wheat ;  and  when  weighing  59^  lbs. 
and  over,  to  the  measure  bushel,  a  barrel  of  flour  for  every  4H 
bushels  of  wheat ;  and  a  barrel  of  kiln  dried  com  meal  for  every 
two  hundred  and  forty  pounds  of  com  so  received ;  the  party 
of  the  second  part  is  to  ship,  to  the  party  of  the  first  part,  the 
flour  and  meal  as  fast  as  made  at  his  milL 

"  The  party  of  the  first  part  are  to  keep  an  accurate  account 
of  all  sales  of  the  flour  and  meal  so  shipped  by  the  party  of  the 
second  part,  and  render  the  same  to  the  party  of  the  second  part, 
as  often  as  any  ooe  lot  or  cargo  of  meal  and  flour  is  sold. 

"  The  party  of  the  first  part  are  to  deduct  from  the  gross  sales 
of  the  flour  and  meal,  so  forwarded  by  the  party  of  the  second 
part,  the  commissions  for  the  purchasing  of  the  wheat  and  com, 
the  commissions  for  selling  the  flour  and  meal,  and  the  amount 
of  the  purchase  money  paid  by  them  for  the  wheat  and  com, 
and  all  cooperage  and  other  just  and  customary  charges ;  and 
the  balance,  after  deducting  the  aforesaid  costs  and  charges  from 
the  gross  sales  of  the  flour  and  meal,  is  to  be  paid  over  to  the  party 
of  the  second  part,  by  the  party  of  the  first  part,  as  full  and  satis- 
factory payment  for  the  services,  expenses  and  use  of  the  mill, 
of  the  party  of  the  second  part,  in  manufacturing  meal  and  flour. 

"  The  party  of  the  second  part  is  to  direct  and  order  when  to 
purchase  the  wheat  and  com,  and  to  limit  the  price  to  be  paid ; 
and  is  also  restricted  from  giving  his  older  for  more  than  two 
cani(I  boat  loads  of  wheat  and  one  of  com,  at  any  one  time, 
over  and  above  the  flour  and  meal  shipped  and  delivered  to  the 
party  of  the  first  part 

''In  testimony  whereof,  we  have  subscribed  our  respective 
names  tins  day  and  year  before  written. 

"  BODNET  DURKEE, 

*'  BioELow,  MooBB  ifc  Taylor." 
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It  was  proved,  on  the  part  of  the  defendant,  that  the  plaintiffs, 
from  time  to  time,  rendered  their  accounts  to  Dorkee,  in  which 
ifaey  debited  him  with  the  amount  of  the  drafts  drawn  on  them 
by  their  agent,  Stimpson,  and  bj  Durkee,  for  the  purchase  of 
the  wheat  and  the  amount  they  paid  for  freight  on  the  flour,  and 
credited  him  with  the  amount  of  the  sales  of  the  flour,  deducting 
from  the  gross  i|um  thereof  the  charges  for  its  inspection,  cart- 
age, cooperage,  insurance,  and  their  commissions  of  two  and  one- 
half  per  cent  for  the  sale  thereof,  and  claimed  a  balance  of 
$1405,06,  as  due  to  them  under  their  said  contract  with  Durkee. 

It  was  also  proved,  on  the  part  of  the  defendant,  that  after  all 
the  wheat  was  received  by  Durkee,  he  delivered  to  the  plaintiffs, 
at  Troy,  over  eleven  hundred  barrels  of  flour,  and  more, than  two 
boat  loads  of  wheat  would  make.  On  this  state  of  facts,  the 
court  delivered  its  opinion,  and  declared  that  the  agreement  of 
the  15th  of  May,  1847,  entered  into  between  the  plaintiffs  and 
the  defendant,  as  proved  in  the  case,  was  a  contract  of  guarantee, 
that  Durkee  was  the  principal  and  the  defendant  the  guarantor; 
that  although  the  testimony  showed  a  fulfillment,  by  the  plain- 
tiffs, of  all  the  express  conditions  of  the  defendant's  contract, 
yet  the  variance  between  the  defendant's  contract  and  the  con- 
tract with  Durkee,  dated  the  18th  of  May,  1847,  was  fatal  to  the 
plaintiffs'  right  of  recovery,  and  he  should  direct  a  verdict  for 
the  defendant.  To  all  and  every  part  of  which  opinion  and 
decision  the  counsel  for  the  plaintiffs  excepted,  and  insisted, 
1st.  That  the  undertaking  of  the  defendant  was  an  original  and 
independent  agreement;  subjeet  only  to  such  conditions  as  were 
expressly  stated,  and  that  all  these  had  been  fulfilled.  2d.  That 
the  contract  of  Durkee  was  silent  as  to  the  .proportions  of  flour 
to  be  rendered  for  wheat,  where  the  wheat  delivered  weighed 
between  fiffcy-eight  and  fifty-nine  and  a  half  pounds  to  the  mea- 
sured bushel,  and  that  in  such  case  the  defendant's  contract 
should  be  resorted  to',  to  furnish  the  proportions ;  and  that  the 
plaintiffs  were  entitled  to  a  verdict  for  the  amount  of  flour  man- 
ufactured from  wheat  weighing  from  fifty-eight  to  fifty-nine  and 
a  half  pounds  to  the  measured  bushel,  which  should  thus  be 
found  deficient.    But  his  honor,  the  circuit  judge,  decided  against 
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the  plaintiffs  os  each  of  the  foregoing  propositions ;  to  which 
decisions  the  counsel  for  the  plaintiffs  severally  excepted.  And 
judgment  heing  rendered  in  favor  of  the  defendant,  the  plain- 
tifis,  upon  a  case,  moved  for  a  new  trial. 

John  Van  Buren,  for  the  plaintiffs. 

J.  A.  Spencer,  /or  the  defendant 

Bj/  the  Couti,  Parker,  J.  The  contract  bn  whick  this  suit 
is  brought  was  clearly  a  contract  of  guaranty.  It  was  so  de- 
clared upon  its  face,  and  such  is  its  import.  It  was  made  with 
reference  to  a  negotiation  then  pending  between  the  plaintiffs 
and  Durkee.  The  defendant  prescribed  the  precise  terms  and 
conditions  of  his  guaranty,  and  no  rule  isi  better  settled  than 
that  the  terms  of  the  guaranty  must  be  strictly  complied  with, 
or  the  guarantor  will  not  be  bound.  It  is  a  claim  slrictissimi 
juris.  {MUler  v.  Stewart,  9  Wheat.  680.  Wright  v.  Johur 
son,  8  Wend.  512.  Walsh  v.  BaUie,  10  John.  180.  Birckhead 
y.  Brown,  5  HiU,  684.  Hunt  v.  Smith,  17  Wend.  179.  Dob- 
bin V.  Bradley,  Id.  432.     Walrath  v.  Thompson,  6  IJill,  540,) 

The  defendant  guarantied  the  shipment  and  delivery  to  the 
plaintiffs  at  Troy,  by  Durkee,  of  a  barrel  of  superfine  flour  for 
every  four  and  a  Ijalf  bushels  (two  hundred  and  seventy  pounds) 
of  good  wheat  he  received  from  them :  and  a  barrel  of  com  meal 
for  every  two  htindred  and  forty  pounds  of  Indian  com  received 
from  them.  To  make  this  contract  of  guaranty  available,  the 
agreement  between  the  plaintiffs  and  Durkee  should  have  cor- 
responded precisely  with  it  But  it  differed  essentially.  It 
bound  Durkee  to  deliver  a  barrel  of  flour,  for  a  less  quantity  of 
wheat  than  was  required  by  the  contract  of  guaranty,  and  it 
requicid  that  the  com  meal  delivered  should  be  ^kiln  dried," 
which  was  not  contemplated  by  the  guaranty. 

The  guaranty  declared  that  it  was  given  upon  the  express 
condition  that. the  wheat  and  com  should  not  be  sold  by  the 
plaintiffs  to  Durkee,  but  that  he  was  to  receive  and  manufacture  • 
them  into  flour  and  meal,  on  the  plaintiffs'  account    The  title 
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to  the  grain  was  to  remain  in  the  plaintiffs,  al^d  the  guarantor 
was  to  be  responsible  only  for  the  faithful  return  by  Durkee  of 
the  flonr,  in  the  proportions  and  accordmg  to  the  terms  of  the 
guaranty.  ^It  was  manifestly  important  to  the  guarantor  that 
his  principal  should  be  subjected  to  no  hazard^  Yet,  by  the 
terms  of  the  subsequent  agreement  between  the  plaintiffs  and 
Durkee,  the  latter  was  subject  to  the  entire  risk  of  the  market. 
His  compensation  was  made  to  depend,  not  on  retaining  the 
share  of  grain  allowed  by  the  guaranty  for  his  toll,  but  on  the 
fluctuations  in  the  market  value.  By  the  terms  of  the  agree- 
ment, the  plaintiffs  were  to  deduct  from  the  gross  sales  of  flour 
and  meal  forwarded  by  Durkee,  the  commissions  for  purchasing 
the  wheat  and  com,  the  commissions  for  selling  the  flour  and 
mefJ,  and  the  amount  of  the  purchase  money  paid  by  them  for 
the  wheat  and  com,  and  all  cooperage,  and  other  just  and  cus- 
tomary charges,  and  the  balance,  after  such  deductions,  was  to 
be  paid  over  by  the  plaintiffs  to  Durkee  for  his  services,  expenses, 
and  the  use  of  the  mill  in  manufacturing  the  flour  and  meaL 
Durkee  was  thus  made  the  owner  of  the  grain  manufaitured, 
at  least  so  far  as  the  consequences  to  himself  were  concerned. 
If  this  provision  was  not  an  open  violation  of  the  contraclof 
guaranty,  it  was  certainly  a  palpable  evasion  of  it. 

In  Wright  v.  Johnson,  (8  Wend.  512,)  the  defendant  engaged 
to  be  accountable  to- any  one  who  would  advance  to  one  Stickney 
any  sum  less  than  ^200  at  9  or  12  months.  Stickney  delivered 
the  guaranty  to  a  creditor,  in  payment  of  a  debt  then  due,  for 
goods  sold,  amounting  to  $102,  and  in  consideration  of  the  en- 
gagement of  the  creditor  to  furnish  him  snore  goods,  and  to  ad- 
vance cash,  which  advances  were  subsequently  made,  so  that 
the  whole  indebtedness  of  Stickney  exceeded  $200.  It  was 
held  that  the  appropriation  of  the  guaranty  to  the  disdiarge  of 
a  previous  debt,  and  the  delivery  of  goods  instead  of  money, 
were  a  departure  from  ^the  terms  of  the  guaranty,  and  that  the 
guarantor  was  not  liable. 

In  Hunt  V.  Smith,  (17  Wend.  179,)  the  defendant  drew  an 
order  on  the  plaintiff,  cUrecting  him  to  furnish  goods  out  of  his 
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atore  to  one  Patnaia,  to  the  amoant  of  seventy  dollars,  engaging 
to  be  accountable  for  such  sum,  and  requesting  the  amount  of 
the  bill  to  be  sent  to  him.  The  plaintiff  furnished  the  goods  to 
Putnam,  to  the  amount  of  $102|81,  and  took  his  note  at  SO  days. 
It  was  held  that  the  giving  of  credit  discharged  the  guarantor 
from  liability. 

Dobbin  et  al.  v.  Bradley^  (17  Wend.  422,)  shows  still  m<Nre 
distinctly  with  what  strictness  the  transaction  must  conform  to 
the  guaranty.  The  defendant  engaged  to  guaranty  the  payment 
of  the  paper  of  another,  made  payable  at.  a  particular  bank. 
It  Was  h^d  he  was  not  liable  on  a  note  drawn  by  such  party,  in 
which  no  place  of  payment  was  specified,  though  the  note  had 
been  deposited  for  collection  in  the  bank  specified  in  the  guar- 
anty,  previous  to  its  maturity,  and  notice  thereof  giveir  to^the 
guarantor.  Sronson,  J.  said,  ^^  The  question  is  not  whether  the 
conditions  by  which  he  has  thought  proper  to  qualify  his  liability 
were  either  reasonable  or  unreasonable ;  nor  whether  they  could 
in  any  way  prove  beneficia].  to  the  defendant  He  had  a  right 
to  judge  of  that  matter  for  himself,  and  we  have  no  authority  to 
review  his  judgment" 

In  Watraih  v.  Thompson^  (6  HUlj  540,)  Johnson,  wishing  to 
purchase  goods  from  the  plaintiff,  on  credit^  procured  a  letter  of 
guaranty  from  the  defendant,  containing  the  folbwing  clause : 
^  Mr.  Johnson  thought  it  would  be  an  accommodation  to  him  to 
have  you  wait  (for  payment)  until  the  1st  of  January,  1840 :  if 
that  will  answer  your  purpose,  I  will  be  surety  for  the  amount, 
to  be  paid  at  that  time."  The  plaintiff  sold  Johnson  the  goods, 
but  took/his  note  for  the  goods,  payable  on  the  25th  of  Decem- 
ber, 1839.  Johnson  was  not  called  on,  however,  to  pay  the  note 
when  due,  and  after  January  1st,  1840,  the  plaintiff  sued  to 
efiforee  the  guaranty.  It  was  held,  that  inasmuch  as  the  plain- 
tiff had  not  agreed  to  wait  for  payment  until  the  day  proposed 
by  the  guaranty,  the  defandant  was  not  liable. 

These  cases  show  how  strict  must  be  the  compliance  with  the 
oonditionB  of  the  guaranty,  to  enable  the  creditor  to  enforce  it 
agaiMt  tiie  guarantor.    In  my  opinion^  a  rule  of  evidnmnckleaa 
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Btrictness  would  exonerate  the  defendant  from  liability  in  the 
case  at  bar. 
The  judgment  rendered  at' the  circuit  ahould  be  affirmed. 

[Albany  Osnvral  TsrM)  September  6, 1852.    Parker^  Wright  and  BarriSt 
JnsHces.]  ' 


SCHERMERHORN  VS.  The  AMERICAN  LlFE   InBURANCE   AHD 

Trust  Company  and  others. 

C,  L.,  and^others  having  contracted  with  tbe Holland  Land  Company,  for  the  pur- 
abase  of  a  large  tract  of  land  belonging  to  the  latter,  and  being  nnable  to  make 
their  pi^rments  upon  the  contract,  they  in  1887  applied,  through  S.,  one  of 
their  number,  to  several  moneyed  corporations,  for  money.  Being  unable 
to  obtain  it  elsewhere,  S.  applied  to  the  Am.  Life  Ins.  and  Trust  Co.  for 
means  or  aid  to  enable  the  associates  to  fulfill  their  contract.  S.  received 
encouragement  that  on  perfecting  arrangements  to  establish  suitable  cor- 
respondents in  London,  the  company  would  be  able  to  take  a  deposit  of  the 
lands  agreed  to  be  purchased,  and  advance,  by  their  certificates  or  bonds, 
the  tands  necessary  to  pay  for  it,  &^.  In  the  meantime  an  arrrangement 
was  made,  by  which  bonds  or  certificates  were  issued  by  the  Trust  Co.  to 
S.  and  his  associates,  for  £12,000  sterling,  for  the  security  of  which  a  bond 
was  given,  made  by  S.  and  his  associates,  payable  in  a  short  time.  It  was 
known  to  both  parties  that  those  cettiflcates  could  not  be  immediately  con- 
verted into  money  at  par,  but  that  the  amount  of  money  required  could  be 
raised  on  them  by  hypothecating  them ;  and  they  were  hyx)otheCated  to 
B.,  for  that  puTp<>se.  In  the  course  of  the  same  year,  and  the  next,  an 
arrangement  was  made  between  the  parties,  for  a  ftirther  advance  of  cer- 
tificates by  the  Am.  Life  Ins.  and  Trust  Co.  to  an  amount  sni&cfent  to  enable 
the  associates  to  pay  off  their  debt  to  the  Holland  Land  Co.  and  entitle 
themselves  to  a  conveyance  of  the  lands,  which  were  to  be  conveyed  to  B., 
R.  and  S.  in  trust  to  pay  the  Trust  Co.  its  advances,  \dth  interest  and 
charges,  and  then  to  be  conveyed  to  the  associates.  The  certificates  were  to 
bear  an  interest  of  five  per  cent,  and  be  payable  In  London  In  pounds 
sterling,  in  twenty  years  fVom  their  date,  with  interest  payable  there,  semi- 
annually. In  July,  1838,  the  Trust  Co.  issued  to  the  associates  fVirther  cer- 
tificates, to  the  nominal  amount  of  £85,700,  which,  with  those  before  issued, 
amounted  to  the  sum  of  £47,700.  They  were  estimated  and  paid  to  S.  at  a 
premium  of  six  per  cent  upon  $4,44  to  the  pound  sterling,  which  was  abddt 
$4,71  for  the  pound  sterling,  and  were  all,  pursuant  to  a  previous  arran^ 
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ment  known  to  the  officers  of  the  Trust  Go.,  sold  by  the  associates,  to  B.  at 
$4,44  to  the  pound  sterling,  and  the  proceeds,  or  sufficient  for  that  purpose, 
were  paid  to  the  Holland  Land  Go.  upon  the  contract.  The  associates  had 
preyiously  agreed  u^on  an  equitable  severance  and  partition  of  the  lands, 
&c.  among  themselves,  according  U>  tjieir  respective  interests  therein  *,.  and 
their  respective  portions  of  the  debt  dne4o  the  Trust  Go.  were  also  liqui- 
dated and  settled,  so  that  each  one  owed  his  portion  of  the  debt  in  severalty. 
Each  of  the  associates  then,  for  the  purpose  of  securing  the  debt  due  to  the 
T^st  Go.,  gave  his  individual  bond  to  the  Trust  Go.  for  his  pbrtion  of  such 
debt.  The  plaintiff,  who  was  one  of  the  associates,  gave  his  bond,  dated 
,  July  10, 1888,  conditioned  for  the  payment  of  Si 51 ,988,44  in  ten  years,  with 
interest  at  the  rate  of  seven  per  cent,  per  annum,  payable  semi-annually.  And 
further  to  secvre  the  Trust  Go.,  the  associates  directed  the  Holland  Land  Go. 
to  convey  the  tend  directly  and  absolutely  to  D.,  R.,  and  S.  in  trust  to  be  held 
and  disposed  of,  first  for  the  payment  to  thg  Trust  Go.  of  the  amounts  due 
on  the  bonds  of  the  associates.  D.,  R.  and  S.  then  executed  a  declaration 
of  the  trusts  upon  which  they  held  the  land,  specifying  the  amount  of  each 
associate's  part  of  the  debt,  as  mentioned  in  his  bond,  and  his  individual 
share  of  the  property,  and  containing  covenants  to  convey  his  share  of  the 
property  to  the  owner,  when  his  part  of  the  debt  should  be  paid. 

On  a  bill  filed  by  the  plalntiif,  in  equity,  against  the  Am.  Life  Ins.  and  Trust 
Go.  and  others,  for  the  purpose  of  setting  aside  the  bond  given  by  him  to  the 
Trust  Gompany }  and  of  having  the  conveyance  made  by  the  Holland  Land 
Go.  to  D.,  R.  and  S.  declared  void ;  on  the  ground  that  the  consideration 
of  such  bond  and  conveyance  was  usurious,  and  the  transactions  on  which 
they  were  founded  unauthorized  and  illegal 

Ildd,  1.  That  the  contract  between  the  associates  and  the  Am.  Life  Ins.  and 
Trust  Go.  was,  on  the  part  of  ttie  Trust  Go.,  usurioxis  and  void  as  against 
the  plaintiff. 

2.  That  the  bond  given  by  the  plaintiff  to  the  Trust  Go.  was  void  as  agafaist 
the  pkintiff;  and  it  was  ordered  to  be  given  up  and  cancelled. 

8.  That  the  trust  claimed  and  attempted  to  be  raised  in  favor  of  the  Tmst 
Go.  upon  the  deed  fVom  the  Holland  Land  Go.  to  D.,  R.  &  S.  was  void. 
And  the  trustees  were  directed  to  convey  to  the  plaintiff  his  share  of  the 
property,  and  to  account  to  him  for  the  money  or  property  received  by 
them  imder  the  trust. 

4.  That  the  plaintiff  was  a  barrmoer,  within  the  4th  section  of  the  act  of  May, 
1887,  and  therefore  was  under  no  obligation  to  pay,  or  offer  to  pay,  any 
part  of  the  sun  or  thing  loaned,  as  a  condition  of  obtaining  relief. 

Hdd  also,  that  the  Act  that  the  plaintiff  had  been  for  a  time  divested  of  all 
his  property,  by  proceeedings  in  bankruptcy,  did  not  divest  him  of  the 
character  of  a  borrower.  Bat  that  on  re-purchasmg  the  property  at  a  sale 
thereof  by  the  assignee  in  bankruptcy,  he  became  reinstated  In  his  ibnner 
character  and  rights. 
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In  EaxTiTT.  This  bill  was  filed  in  tlie  supreme  court,  in 
equity,  in  January,  1848,  for  the  purpose  of  setting  asi^e  a  cer- 
tain bond  for  $151,983,44,  given  by  the  plaintiff  to  the  American 
life  Insurance  and  Trust  Company ;  and  of  having  a  certain 
conveyance  made  by  the  Helland  Land  Company  to  trustees  for 
the  security  of  the  payment  of  the  money  mentioned  in  the  bond, 
declared  void ;  and  the  property  mentioned  in  that  conveyance 
conveyed  to  the  plaintiff,  and  the  money  received  upon  that 
property  by  the  trustees  paid  over  to  the  plaintiff — on  the  grounds 
that  the  transactions  on  which  the  bond  and  conveyance  were 
made,  were,  on  the  part  of  the  American  Life  Insurance  and 
Trust  Company,  unauthorized  and  illegal,  and  in  themselves  void 
by  the  laws  of  this  state ;  and  also,  on  the  ground  that  the  con- 
sideration upon  which  the  bond  and  conveyance  were  made  was 
usurious,  and  the  bond  and  conveyance  thei:efor  void,  in  the 
hands  of  the  company  or  its  assignees.  The  whole  transaction 
alluded  to  by  this  case  is  extensive  and  somewhat  complicated ; 
but  the  following  brief  statement,  it  is  believed,  will  sufficiently 
show  its  general  nature  and  scope,  to  enable  the  reader  to  exam- 
ine and  appreciate  those  particulars  upon  which  the  plaintiff's 
complaint  was  founded. 

It  appeared  that  in  the  summer  and  fall  of  the  year  1835,  Col. 
John  Watmough,  of  Philadelphia,  had  a  correspondence,  by  let- 
ter, with  John  J.  Yanderkemp,  the  general  agent,  in  the  United 
States,  of  the  original  proprietors  of  the  lands  in  Chautauque 
county,  commonly  called  the  ''  Holland  Land  Company,"  for  the 
purchase  of  the  unsold  lands  in  that  county,  the  txecutory  con- 
tracts which  had  been  given  for  lands,  and  the  unpaid  bonds  and 
mortgages  which  had  been  received  for  the  purchase  money  of 
lands  which  had  been  sold.  This  epistolary  correspondence  had 
resulted  in  an  agreement  for  the  sale  and  purchase  of  the  prop- 
erty, and  a  general  understanding  of  the  terms  of  such  sale  and 
purchase ;  and  on  the  19th  of  October,  1835,  Mr.  Yanderkemp 
transmitted  the  correspondence  to  David  £.  Evans,  Esq.  of  Ba- 
tavia,  the  local  agent  of  the  Holland  Company,  for  the  purpose 
of  obtaining  the  schedules  and  statements  necessary  to  the  mak- 
ing of  a  more  complete  and  perfect  contract,  upon  the  completion 
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of  which  $250,000  were  to  be  paid,  the  whole  pnrohase  money 
being  estimated  at  about  $1,250,000.  About  thifl  time,  OoL 
Watmough  sold  and  assigned  his  interest  in  this  inchoaite  con^ 
tract  with  the  Holland  Company  to  Trumbull  Oary  and  George 
W.  Lay,  of  Batavia,  for  $6000,  which  they  paid,  and  thereby 
became  entitled  to  the  interest  of  Ool.  Watmough  in  tlie  contract 
with  the  Holland  Company.  Soon  after  this,  Gary  and  Lay 
associated  with  them,  in  the  contract  for  the  purchase  of  the 
Chautauque  property,  WilHam  H.  Seward,  Jored  L.  Bathbone 
and  Abraham  M.  Schermerhom ;  and  thereafter  the  purchasers 
were  called  the  associates,  their  interest  being  in  the  proportions 
following :  Abraham  M.  Schermerhom,  two-ninths ;  Trumbull 
Cary,  two-ninths ;  George  W.  Lay,  one  ninth ;  Jared  L.  Bath- 
bone,  two-ninths ;  and  William  H.  Seward,  two-ninths.  On  the 
first  of  October,  1886,  the  Holland  Company  made  a  written  con- 
tract with  the  associates,  based  upon  the  negotiation  originally 
commenced  with  Col.  Watmough,  recognizing  the  rights  of  the 
associates  under  their  several  transfers,  stating  the  whole  pur- 
chase money  of  the  Chautauque  property  at  $919,175,59,  which 
was  divided  into  four  payments,  ^ving  the  associates  credit  on 
some  of  the  payments  which  were  due  and  partly  paid,  and  liqui- 
dating the  payments  to  be  thereafter  made ;  by  which  the  asso- 
ciates were  to  give  their  notes,  on  or  before  the  20th  November, 
1896,  for  $178,803,88,  payable  in  ninety  days,  and  to  pay 
$229,793,98,  and  interest  at  five  per  cent  per  annum,  on  or  be- 
fore the  81st  of  March,  1887 ;  and  $229,793,98,  and  the  like 
interest,  on  or  before  the  81st  of  December,  1887 ;  amounting,  in 
the  whole,  to  $688,891,70,  upon  the  payment  of  which  sum  the 
Holland  Company  were  to  convey  the  property  to  the  associates. 
Soon  after  completing  this  arrangement,  the  associates,  antici- 
pating their  inability  to  make  their  payments  to  the  Holland  Com- 
pany, from  the  sales  of  the  land,  mad  the  collections  on  the  con- 
tracts, and  bonds,  and  mortgages,  set  about  making  negotiations 
to  procure  the  money  to  meet  their  contract,  by  other  means. 
These  applications  and  negotiations  were,  on  the  part  of  the  asso- 
ciates, principally  conducted  and  managed  by  William  H.  Seward, 
Esq.    He  api^ed  to  several  moneyed  eorporatioos  for  money, 
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bat  beii^  Baable  to  obtain  it,  he  applied  to  the  American  life 
Insnranee  and  Truet  'Company  for  means  or  aid  to  fulfill  the 
contract  for  the  Chantanqne  property.  This  company  was  a  cor- 
porati<»at  under  the  laws  of  Maryknd,  with  a  capital  of  $2,000,000, 
and  had  by  its  charter,  among  others,  the  following  specified  poW- 
•era:  Ist.  To  receive  endowments  of  real,  personal,  or  mixed  prop- 
erty for  a  term  of  years  or  life  or  lives  in  trust.  2d.  To  grant  and 
purchase  annuities.  Sd.  To  contract  for  reversionary  payments. 
4th.  To  receive  from  any  free  person  any  deposit  of  money  or  se- 
curities valued  as  money,  in  trust,  and  to  allow  infesvest  thereon. 
5th.  To  make  all  kinds  of  contracts  in  which  the  casualties  of  life 
or  interest  <^  money  were  involved.  6th.  To  provide  for  the  invest- 
ment of  the  funds  of  the  company,  other  than  the  moiety  of  its 
ca|»tal  for  which  a  different  investment  was,  by  its  charter,  be- 
fore  directed,  in  such  stocks,  or  real  or  personal  securities  as 
they  nught  deem  proper.  7th.  To  make  insurances  on  lives  and 
property.  8th.  To  accept  and  execute  all  such  trusts  as  might 
be  committed  to  them  by  the  courts  of  the  state  of  Maryland. 
9th.  To  appoint  all  such  ofEicers,  agents  and  servants  as  they 
should  deem  necessary  to  conduct  and  execute  the  business  and 
affairs  of  the  company,  and  to  define  their  powers  and  duties. 
10th.  To  fix  the  places  and  modes  of  transfer  of  certificates  of 
stock,  deposits  or  payments  of  interest  And  lastly,  to  make 
by-laws,  &c.  But  the  company  was  not  to  issue,  for  circulation 
as  money,  any  of  its  own  promissory  note  or  notes,  in  the  nature 
of  bank  notes,  or  certificates  of  deposit  payable  to  bearer,  or  to 
guarantee  in  any  manner  whatever,  the  payment  of  any  chose  in 
action,  other  than  promissory  notes  or  bills  of  exchange  previ- 
ously discounted  dr  purchased  and  then  held  by  the  company  or 
its  agents ;  nor  to  make  any  contract  which,  by  the  existing  laws 
(of  Maryland,)  amounted  to  usury ;  or  to  hold  only  such  real 
estate  as  should  be  necessary  for  the  convenient  transaction  of 
business.  {See  Charter  as  amended  December^  1887.)  The 
American  Life  Insurance  and  Trust  Company  had  a  president, 
secretary,  some  of  its  trustees,  and  an  office,  in  Baltimore ;  and 
a  vice  president,  assistant  secretary,  some  of  its  trustees,  and  an 
ofiee,  ia  the  city  of  New-York,  where  it  £4  a  great  part  ef  ks 
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business.  At  the  time  the  application  hereinafter  inenti<»ked 
was  made,  on  behalf  of  the  associates,  to  the  officers  of  the 
American  life  Insurance  and  Trust  Company,  at  New-York,  the 
business  transacted  by  the  Trust  Company  at  New- York,  was 
the  loaning  of  money  on  bond  and  mortgages  and  securities ; 
insuring  lives ;  receiving  deposits  of  money  in  trust  on  interest ; 
they  dealt  to  some  extent  in  the  purchase  of  domestic  bills  of 
exchange ;  purchased  large  f^mounts  of  state  stocks ;  and  drew 
and  sold  bills  on  London  to  a  considerable  extent ;  they  made 
loans  on  promissory  notes  secured  by  collaterals  hypothecated ; 
they  occasionally  purchased  bills  on  London,  and  they  also  issued 
large  amounts  of  certificates  of  deposit,  when  the  money  was  not 
in  fact  deposited.  The  Trust  Company  had  recently  given  no- 
tice in  a  pamphlet  which  they  had  published,  that  they  loaned 
money  on  bonds  and  mortgages,  stocks  and  other  securities.  In 
the  early  part  of  1887,  Mr.  Seward,  on  behalf  of  the  associates, 
applied  to  the  officers  of  the  Trust  Company,  at  New- York,  for 
money,  or  means  to  raise  money,  to  meet  their  contract  with  the 
Holland  Company.  In  reference  to  this  application  and  the  ne- 
gotiations and  transactions  which  followed,  Mr.  Seward  stated 
in  his  answer,  and  in  his  testimony,  in  substance,  as  follows : 
The  terms  of  the  contract  between  the  associates  and  the  Hol- 
land Land  Company,  required  payments  to  be  made  faster  than 
the  proceeds  of  the  estate  would  furnish  means,  and  die  associates 
desired  to  obtain  money  to  pay  the  Holland  Company  and  other 
liabilities  that  Lay  and  others  had  incurred,  and  which  rested  on 
them  and  their  associates.  I  went  to  New- York,  I  think  as 
early  as  1887,  for  the  purpose  of  raising  funds  for  my  associates 
and  myself  to  pay  on  the  contract  above  mentioned,  and  I  was 
there  repeatedly  and  long  on  that  business.  I  cannot  say  cer- 
tainly that  I  made  applications  for  loans  in  more  than  two  places, 
and  yet  I  think  likely  I  did.  I  knew  at  that  time  John  Duer 
and  Morris  Bobinson.  I  then  learned  that  they  had  some  con- 
nection with  the  American  life  Insurance  and  Trust  Company. 
I  learned  the  fact  that  the  American  life  Insurance  and  Trust 
Company  had  an  office  in  the  city  of  New-York.  I  was  there  to 
g^  money y  to  get  money  somehow,  and  I  understood  that  they 
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MBwaed  trusts  and  achruieed  money  on  them.  Icammimicated 
to  ike  officers  of  thai  compantfj  my  desire  on  behalf  of  myself 
tmd  aseociaies  to  raise  money.  I  went  on  one  of  more  occa- 
sions before  the  committees  of  that  company  and  conversed  with 
them  on  the  subject  In  those  preliminary  negotiations  I  re- 
ceived enoooragement  that  on  perfecting  arrangements  to  estab- 
lish snitable  correspondents  in  London,  the  c<»npany  would  be 
able  to  take  a  deposit  of  the  Ohautanqne  estate,  and  advance,  by 
their  certificates  or  bonds,  the  funds  necessary  to  pay  for  it,  and 
to  pay  the  other  liabilities  of  the  company  (associates*)  While 
this  general  arrangement  was  under  negotiation,  an  arrange- 
ment was  made  and  concluded  about  the  month  of  September  or 
October,  1887 ;  under  which  bonds  or  certificaies  were  issued  to 
me  and  m^  assoeiatesfbr  twehe  thousand  pounds  sterlings  for 
the  security  <^  which  a  bond  was  given,  made  by  me  and  my 
{uaodaieSj  payable  in  a  short  time.  iSi.  Duer  had  returned 
from  Europe  and  superintencled  the  issuing  (tf  the  company's 
certificates  at  the  company's  office,  in  Kew-York.  It  was  known, 
both  to  Mr.  Duer  and  the  witness,  that  these  certificates  could 
not  be  immediately  converted  into  money  at  par ;  but  that  the 
amount  of  the  money  required  could  be  raised  on  Miem  by  hy*- 
pothecating  them,  and  they  were  hypothecated  to  Nicholas  Biddle 
for  that  purpose.  After  the  receipt  of  the  £12,000  ift  certifi- 
cates, the  negotiation  was  continued  with  the  American  lAfe  Ixf' 
Burance  and  Trust  Company,  on  behalf  of  the  Msociates,  for  the 
purpose  of  raising  a  further  amount  of  money,  and  in  the  course 
ef  that  year  and  the  next,  was  consummated  by  an  arrangement 
for  the  advance  of  a  further  amount  of  certificates ;  the  general 
features  ef  which  were,  that  the  American  JAtd  Insurance  and 
Trust  Oompany  should  advance  certificates  to  an  amount  sufll- 
eient  to  enable  the  associates  to  pay  off  the  debt  to  the  Holland 
Company,  and  oktitle  themselves  to  a  conveyance  of  the  Ckaiv- 
tauqua  estate,  which  was  to  be  conveyed  to  John  Duer,  Morris 
Bofatason  and  William  H.  Seward,  in  trust,  to  pay  the  Ammcan 
lifb  Innnsiee  and  Trust  Company  its  advancei^  with  interest 
and  charges,  and  then  to  be  conveyed  to  the  aasodates^  The 
eertificatea  were  to  bear  an  interest  of  five  p^rcdttf^  and  be  pay- 
Vol.  XIV.  18 
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able  at  London  in  pounds  sterling,  in  twenty  years  from  their 
date,  interest  to  be  payable  at  London  semi-annually. 

About  the  first  of  July,  1838,  the  American  life  Insurance 
and  Trust  Company  issued  to  the  associates  further  certificates 
in  the  form  of  those  before  issued,  to  the  nominal  amount  of 
£35,700,  which,  with  those  before  issued,  amounted  to  the  sum 
of  £47,700.  All  the  certificates  were  numbered,  and  each  pur- 
ported to  certify  that  some  person,  naming  him,  had  deposited 
with  the  American  Life  Insurance  and  Trust  Company  the  sum 
of  one  thousand  pounds  sterling,  for  the  period  of  twenty  years, 
commencing  at  a  specified  time,  and  irredeemable  for  that  period ; 
interest  to  be  paid  thereon  by  the  company  half-yearly,  on  spe- 
cified days,  at  the  rate  of  five  per  cent  per  annum,  upon  the 
presentation  of  the  warrant  annexed,  at  the  agency  office  of  the 
company  in  London.  At  the  end  of  the  time  of  deposit,  the  said 
principal  sum  with  the  interest  then  due  to  be  paid  to  the  depositor, 
or  his  order,  at  the  said  agency  office,  upon  the  surrender  of  the  cer- 
tificate. The  certificates  were  all  signed  by  P.  Macauley,  presi- 
dent, and  B.  D.  Wilson,  secretary,  some  of  them  by  John  Duer, 
and  some  of  tiiem  by  M.  Bobinson,  vice  president,  at  New- York. 
There  war  subjoined  to  each  certificate  a  warrant  as  fbllows : 

''  Warrant  for  25  pounds  sterling  payable  at  Prescott,  Chrote, 

Ames  4c  Co.,  London,  for  half-yearly  interest,  due  the day 

of  -» — 184-,  for  certificate  No. of  the  American  life  In- 
surance and  Trust  Company,  £25. 

Signed,  "  N.  Thurston,  Ast.  Secty." 

P.  Macauley  was  president,  and  B.  D.  Wilson,  secretary  of 
the  American  life  Insurance  and  Trust  Company,  at  Baltimore, 
and  John  Duer  and  M.  Bobinson,  respectively,  were  Tiee  presi- 
dents, and  N*  Thurston,  assistant  secretary  of  the  Trust  Com- 
pany, at  New-Yerk.  These  certificates  were  all  issued  or 
delirered  to  Mr.  Seward,  at  the  office  of  the  Trust  Company  at 
New-York,  and  were  estimated  and  paid  to  him  at  a  premium 
of  six  per  cent  upon  $4,44,  to  the  pound  sterling,  which  was  at 
about  $4^71,  for  the  pound  sterling,  alkd  were  all,  pursuant  to  a 
previous  arrangement,  known  to  the  officers  of  the  Trust  Com- 
pany at  New-York,  sold  by  the  assodates  to  Niekolas  KdAe^ 
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pi  Philadelphia,  in  July,  1838,  at  $4,44  to  the  pound  sterling, 
and  the  proceeds,  or  sufficient  for  that  purpose,  paid  to  the  Hol- 
land Company  in  performance  of  the  contract  of  the  associates, 
for  the  purchase  of  the  Ghautauque  estate.  The  associates  had 
before  this  time  agreed  upon  an  equitable  severance,  and  par- 
tition of  the  Ghautauque  property,  including  the  lands,  contracts, 
and  bonds  and  mortgages,  among  themselves,  according  to  their 
respective  interests  therein ;  and  their  respective  portions  of  the 
debt  due  to  the  American  Life  Insurance  and  Trust  Gompany, 
for  these  certificates  and  advances  made  by  them,  and  their 
charges  thereon,  were  also  ^quidated  and  settled,  so  that  each 
one  owed,  his  portion  of  the  debt  in  severalty.  When  in  July, 
1838,  the  assodates  performed  their  contract  with  the  Holland 
Gompany,  so  as  to  entitle  them  to  a  conveyance  of  the  Ghautauque 
property,  and  for  the  purpose  of  securing  the  paynlent  of  the 
debt  due  to  the  American  Insurance  and  Trust  Gompany,  for 
their  advances  so  made  as  aforesaid,  each  of  the  associates  gave 
his  individual  bond,  to  the  Trust  Gompany,  for  his  portion  of  the 
debt,  payable  in  ten  years,  with  interest  at  the  rate  of  sev^a 
per  cent  per  annum,  payable  semi-annually  at  New- York. 
Upon  which  AJbraham  M.  Schermerhom,  the  plainlji^  gave  his 
bond  dated  the  10th  day  of  July,  1838,  conditioned  for  the  pay- 
ment of  $151,983,44,  with  interest  at  the  rate  of  seven  per  cent 
per  annum,  payable  semi-annually,  which  was  the  bond  set  forth  in 
the  plaintiff's  bill,  and  against  which  he  prayed  relief.  And  further 
to  secure  the  American  life  Insurance  and  Trust  Gompany,  and 
pursuant  to  an  assignment  of  their  contract  with  the  Holhind 
Gompany,  previously  made  for  the  same  purpose,  the  associates 
permitted  and  directed  the  Holland  Gompany  to  convey  the 
Ghautauque  property,  directly  and  absolutely,  to  John  Duer, 
Morris  Bobinson  and  William  H.  Seward,  in  trust,  to  be  held 
and  disposed  of,  first  for  the  payment  of  the  American  life 
Insurance  and  Trust  Gompany,  the  amount  due  on  the  bonds  of 
the  associates.  And  the  said  John  Duer,  Morris  Bobinson,  and 
William  H.  Seward,  thereupon  executed  a  decoration  of  the 
trusts  upon  which  they  held  the  Ghautauque  property,  specifying 
the  amount  of  each  proprietor's  part  of  the  debt  as  mentioned  ii^ 
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his  bond,  and  his  individual  share  of  the  property,  and  containing 
covenants  to  oonvey  his  share  of  the  property  to  the  owner  when 
his  part  of  the  debt  shonld  be  paid.  It  was  also  declared  by 
the  declaration  of  trust  that,  whenever  A.  M.  Shermerhom, 
the  plaintiffi  should  offer  the  American  life  Insurance  and 
Trust  Company,  any  bond  and  mortgage  taken  by  the  trustees, 
which  shonld  secure  with  semi-annnal  interest,  the  sum  thereia 
mentioned,  upon  occupied  and  improved  land,  worth  double  the 
amount  secured,  to  be  estimated  by  perB<»k8  appointed  by  the 
company,  the  amount  of  such  bond  and  mortgage  should  be  ap- 
plied in  payment  of  the  bond  of  tl^  said  Abraham  M.  Scher- 
merhom.  The  plaintiff  also  asked  That  the  trust  attempted  to 
be  raised,  in  favor  of  the  trust  Company,  upon  (he  conveyance 
from  the  Holland  Company  to  Mr*  Dner  and  others,  be  declared 
void  as  agtfinst  the  plaintiff,  and  his  share  of  the  property,  held 
under  that  conveyance,  be  conveyed  to  him ;  and  that  the  trus- 
tees account  for  and  pay  to  the  plaintiff  his  share  of  all  the  prop* 
erty  received  by  them  under  or  by  virtue  of  the  said  conveyance* 
It  also  appeared  by  the  pleadings  and  proof  that  A.  M.  Sober- 
merhom,  after  the  above  mentioned  transaction  with  the  Trust 
Company,  applied  for  and  obtained  the  benefit  of  the  bankrupt 
law,  and  that  his  property  thereby  passed  to  his  assignees,  and 
that  he,  afterwards,  and  before  the  commencement  of  this  suit, 
and  before  the  trustees  had  eoUected  any  money  on  the  Chau- 
tauque  property,  reacquired  and  became  reinvested  with  the 
same  property,  and  still  owns  and  holds  the  same ;  and  these 
facts  were  set  up  against  the  plaintiff's  recovery.  The  plaintiff 
'  on  the  argument  insisted  on  seteral  objections  to  the  legality 
of  the  matters  invdved  in  the  case,  among  which  were  the  foI« 
lowing: 

First  That  the  transactions  c»  the  part  of  the  Trust  Com- 
pany vpere  not  within  the  powers  granted  to  them,  but  were 
foreign  to  and  inccmsistent  with  the  objects  of  the  charter. 

Second.  That  the  transactions  w^re  not  only  unautiioriBed, 
but  were  contrary  to  both  the  implied  and  express  provisiena  of 
iihe  charter. 
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ThirtL  Tkftt  the  trflnsactioiis  irere  illegal^  b^g  against  the 
policy  of  tbe  ooBstitation  and  laws  of  the  state  of  New- York. 

JPomrtki  That  the  contraet  was^  xnoreorer,  contrary  to  the 
express  prohibitory  aad  penal  statutes  of  the  state. 

Jpyth.  That  the  transaction  between  the  plaintiff  and  his 
associates,  and  the  American  life  insurance  and  Tmst  Company, 
was  nsirioas. 

Siarthi  'JHYkft  independent  of  all  questions  affecting  the  ralidity 
of  tiie  btad,  the  trast  for  the  serarity  of  the  corporation  was  void* 

The  New* York  life  Insurance  and  Trust  Company  was  made 
a  party,  on  ike  ground  that  it  held  in  deposit  the  money  which 
had  beea  receited  l^  or  under  Messrs.  Dner,  Bobinson  and 
Seward^  from  or  on  account  of  the  Chautauque  property,  »tid 
Edward  Fletcher,  James  Alexander,  Charles  Kerr,  Charles 
Bashwood  Bunn,  Christopher  Pearse,  Charles  Philip  Fletcher, 
John  Abel  Smith,  Oswald  Smith,  Abel  Smith,  Samuel  George 
Smith,  George  Robert  Smith,  James  Morrison,  Alfred  Morrison, 
Charles  Morris(m,  Patrick  Macaulay,  George  F.  Tallman,  Wil- 
liam Bard  and  Williafn  S.  Wetnxn*e,  were  made  defendants  on 
tiie  ground  that  they  bad  or  pretended  to  have  some  int^est  in 
the  Ohautaaque  property,  or  the  plaintiff's  bond  by  or  under 
assignments  or  transfers  of  the  American  life  Insurance  and 
Tmst  Company,  or  Messrs.  Duer,  Bobinson,  and  Seward,  ad 
trustees  tor  that  company.    The  case  was  argued  by 

John  L.  Takott^  for  the  plaintiff. 

8.  O.  £hvms  ^  Geo.  F.  Tollman^  for  the  defendants. 

MtTLLETT,  J.  delivered  the  opinion  of  the  court  The  most 
impctftant  subjects  of  consideration  suggested  by  this  case,  are 
those  which  are  founded  on  the  allegations  of  usury  Ihade  by 
the  pliutitxff,  and  I  propose  to  confine  my  examination  to  these 
subjects.  The  question  of  usury  is  presented  to  us  in  one  of  its 
most  complex  and  intricate  forms ;  and  although  the  difficulty  of 
its  decision  ought  not  to  be  considered  increased,  it  is  certainly 
net  dimisished  by  the  contemplation  of  the  great  amount  of 
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property  involved  in  the  controversy.  This  is  claimed  to  be  a 
case  of  usury  in  disguise,  or  a  loan  of  money  for  an  illegal  rate 
of  interest,  diguised  under  the  form  of  some  other  transaction, 
which  would  be  lawful  in  itself.  The  first  step  in  the  exami- 
nation of  such  a  subject,  indades  an  inquiry  into  the  nature  and 
substance  of  the  transaction,  the  real  intention  and  object  of  the 
contracting  parties,  not  whether  they  intended  to  violate  the 
statutes  of  usury  or  not,  but  whether  the  substance  and  design 
of  the  contract  which  they  did  make  was,  directly  or  indirectly, 
a  borrowing  of  money  on  one  side,  and  a  lending  on  the  other, 
at  a  greater  rate  of  interest,  reward  or  profit,  than  is  allowed  by 
law.  Lord  Mansfield,  nearly  a  hundred  years  ago,  in  applying 
the  English  statute  of  usury  (from  which  ours  is  substuitiaUy 
taken,)  to  a  case  before  him,  declared  that  "  when  the  real  truth 
was  a  loan  of  money,  the  wit  of  man  could  not  find  a  shift  to 
take  it  out  of  the  statute."  {Fhwer  v.  Edwards,  Cawper^s  R. 
114.)  Since  the  above  remark  of  the  learned  and  able  ex- 
pounder of  English  commercial  law,  the  judicial  experience  of 
that  country,  and  of  this,  has  proved  that  human  cupidity  is  not 
easily  restrained  by  legislative  enactments  or  judicial  admoni- 
tion. The  statute  against  usury,  as  a  kw,  is  simple  and  plain, 
and  very  few  attempt  a  direct  violation  of  it ;  and  yet  there  is 
hardly  a  t^rm  of  the  court,  in  which  questions  involving  an 
indirect  violation  of  the  usury  laws — ^rendered  intricate  and 
difEicttIt  by  the  ever-waking  ingenuity  of  human  avarice — ^are 
not  preaented  for  consideration.  Whra  both  the  facts  and  the 
law  are  submitted  to  the  same  tribunal,  these  cases,  more  than 
almost  any  others,  require  in  the  court  a  clear  knowledge  and 
due  appreciation  of  the  principles  and  policy  of  the  law  by  which 
they  are  governed,  and  a  firm  independence  in  their  application. 
In  the  investigation  of  questions  of  usury,  the  court  have  not 
the'aid  of  those  perceptions  of  natural  justice,  which  frequently, 
as  if  by  intuition,  guide  to  just  conclusions.  There  is  nothing 
in  ethics,  disconnected  from  its  mjunctions  to  obey  the  municipal 
law,  to  show  why  a  man  may  not,  short  of  absolute  extortion, 
demand  one  rate  of  interest  for  his  money,  as  well  as  another ; 
nor  why  he  may  not  specuhite  upon  the  loan  of  his  money ^  as 
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"well  as  npon  the  sale  of  his  other  property.  The  la-ws  against 
usury  are  mere  positive  enactments,  and  yet  are  founded  upon 
just  and  wise  principles  of  public  policy,  and  rendered  neces- 
sary by  the  artificial  character  which  is  given  to  money,  and 
which  makes  it  the  measure  of  all  value,  the  representative  of 
all  other  property  and  a  tender  for  all  pecuniary  obligations ;  in 
short,  which  makes  it  capital  of  the  most  powerful  and  desira- 
ble kind.  The  statutes  are  made  to  protect  the  industrious, 
enterprising,  and  producing  classes  of  the  community,  against 
the  unjust  exactions  of  mere  money  holders.  Commerce,  man- 
ufactures, and  all  the  arts  of  civilized  life  which  produce  or 
improve  property  for  the  use  of  man,  require  capital  in  their 
prosecution ;  and  if  the  holders  of  capital  were  left  to  fix  their 
own  price  for  the  use  of  it,  they  might,  without  embaiiijlg  in 
the  hazards  of  business,  monopolize  all  of  its  profits,  and  dis- 
courage all  enterprise.  Therefore,  experience  suggested  and 
sanctions  the  propriety  of  fixing,  by  law,  the  rate  of  interest 
which  may  be  demanded  for  the  use  of  money.  This  is  the  view 
which  Lord  Bacon  takes  of  the  policy  of  usury  laws.  He  con- 
cludes a  discussion  on  the  subject,  by  remarking  that  in  fixing 
the  rate  of  interest,  two  things. are  to  be  considered,  ''the  one 
that  the  tooth  of  usury  be  grinded,  that  it  bite  not  too  much ;" 
"  the  other,  that  there  be  left  open  a  means  to  invite  moneyed 
men  to  lend  for  the  quickening  of  trade."  {Moral  Essftjfs^  41.) 
Lord  Redesdale,  1803,  in  speaking  of  the  policy  of  the  English 
statute  of  usury,  said,  ''  It  was  intended  to  protect  distressed 
men,  by  facilitating  the  means  of  procuring  money  on  reasonable 
terms,  and  by  refusing  to  men  who  sit  idle,  as  high  a  rate  of 
interest  for  money  without  hazard,  as  those  can  procure  who 
employ  it  in  the  hazardous  undertakings  of  trade  and  manufac- 
tures." (1  Sch.  ^  Lef.  195,  812.)  This  is  the  policy  which 
Chancellor  Kent,  in  a  very  able  examination  of  the  subject,  says 
has  resisted  with  equal  firmness  the  decrees  of  the  church  and 
the  speculations  of  philosophers ;  which  is  now  adopted  by  all 
the  commycial  states  of  Europe,  and  which  has  the  sanction 
not  only  of  our  own  mutdcipal  law,  but  of  the  most  enlightened 
human  reason.    (16  John.  ZTT.) 
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Oar  statute  on  the  subject  of  the  interest  of  money  is  fbnnded 
on  the  same  policy,  of  restraining  the  inordinate  desires  of 
money  lenders,  for  the  sake  of  those  who  are  neaessitated  to  use 
money.  By  the  Ist  section,  it  ia  declared  that  ^  the  rate  of 
interest  upon  the  loan  or  forbearance  of  money,  goods,  or  things 
in  action,  shall  continue  to  be  seven  dollars  upon  one  hundred 
forgone  year,  and  after  that  rate  for  a  greater  or  less  swDj  for  a 
longer  or  sjtorter  time."  By  the  2d  section,  "no  person  or  cor- 
poration shall,  directly  or  indirectly,  take  or  receive,  in  money, 
goods  ox  things  in  action,  or  in  any  other  way,  any  greater  sum 
at  greater  value,  for  the  loan  or  forbearance  of  any  money, 
ffoods  or  things  in  action,  than  is  above  prescribed."    And  the 

.  ^h  section,  as  amended  in  1887,  declares  that  "  all  bonds,  billfl, 
notes,  ^surances,  conveyances,  all  contracts  and  securities  what^ 
ever,  (except  bottomry  and  respondentia  bonds  and  contracts,) 
and  all  deposits  of  goods  or  other  things  whatsoever,  whereupon 
or  whereby  there  shall  be  reserved  or  taken,  or  secured  or  agreed 
to  be  reserved  or  taken,  any  greater  sum  or  greater  value  for 
the.  loan  or  forbearance  of  any  money,  goods  or  things  in  action, 
than  is  above  prescribed,  shall  be  void."  This  statute  applies 
only  to  contracts  for  loans  or  forbearance^  and  yet  in  some 
cases  it  seems  to  be  considered  w  applicable  to  contracts  of  a 
different  nature,  and  to  be  a  kind  of  paruicea  for  the  evils  of 
all  hard  and  oppressive  bargains ;  while  in  other  caBes,  it  ap- 
pears to  be  supposed  that  if  the  contract  does  not  nse  the  terms 
or  Airms  of  a  loan  of  forbearance,  it  avoids  the  law.  Both  of 
itMlA  injurious  extremes  will  be  avoided  by  aj^lying  the  statute 
aocord^g  to  its  language  and  policy.  There  is  nothing  in  the 
policy  or  language  of  this  sti^tute,  which  has  reference  to,  or 

^  attempts  to  interfere  with,  buying,  selling,  exchanging  or  dealing 
in  any  kind  of  property  which  may  be  the  subject  of  such  trans- 
actions, in  the  ordinary  course  of  such  business,  whatever  may 
be  the  price  or  value  at  which  such  property  may  be  estimated, 
or  whatever  may  be  the  sacrifice  which  the  purchaser  may  see 
proper  to  make  to  convert  his  property  into  money,  though  the 
form  of  all  those  transactions  may  be  use<Lto  disguise  usury, 
Nor  can  usury.be  made  out  merely  by  showing  that  the  pur- 
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eliasir  of  property  sustainidd  a  loss  by  attempting  to  raise  money 
upon  i^  even  tkotigh  U  appears  that  the  seller  knew  that  the 
property  was  purchased  for  that  pttrpose.  The  proof  must  go 
&rther,  and  show  that  the  pretended  sale  was  in  truth  ind  in 
flubstattee  a  loan  of  money  disguised  under  th^  forin  of  a  sale, 
by  the  plan  and  terms  of  Vhich  the  seller  attempted  to  obtain, 
either  for  himself  or  for  Some  dther  person,  a  greater  {>rofit  iipon 
the  value  of  the  thing  parted  with,  than  the  rat6  of  hiterest  al- 
lowed by  law.  In  order  to  make  the  b^h'oirer's  losses  material 
to  the-  question  of  Usury,  it  must  appear  that  they  in  some  way 
contributed  to  the  lender's  gain,  either  for  himself  or  some  other 
person.  He  is  the  ond  upon  whom  the  statute  operates,  tlnd 
who  itf  thereby  forbidden  to  receive  more  than  the  legal  rate. 
This  IS  not  only  the  language  of  tJife  statute,  but.  the  proposi- 
tion is  in  accordance  with  its  policy.  {Dagnall  v.  Wigley^  11 
Ectst^  48.  Coster  v.  DUworth^  8  Cawettj  290.*  Stevens  v. 
Davis,  3  Met.  Itep.  21L)  If  or  does  the  remark  of  Mr.  Justice 
Johnson,  in  his  opinion  in  the  ease  of  the  Bank  of  the  United 
States  V.  Owen,  (2  Peters,  686,)  controveri  or  qualify  the  prin- 
ciple of  the  above  proposition.  In  that  case^  the  bai^,  which 
imposed  the  usurious  terms  on  Owen,  was  itself  the  lender,  and 
stipulated  for  the  profits  of  the  illegal  exaction.  Whenever  the 
forms  of  le^timate  business  transactions  are^alledged  to  be 
used  to  disgiiise  or  cover  usurious  loans,  the  question  presented 
is  one  of  feet,  to  be  determined  by  the  proof  of  the  facts  and 
circumstances  peculiar  to  each  case.  Therefijre,  the  decision 
of  one  case  is  seldom  a  precedent  for  the  decision  of  another. 
And  thi^  may  explain  why  there  is  brought  before  thcf  Courts 
Buch  an  apparent  Variety,  and  great  multiplicity  of  cases  on  the 
flfubjeei  of  usury,  which  really  involve  no  cEspute  about  the  law. 
There  is  another  feature  in  the  statute  which  has,  in  some  in- 
stances, led  to  a  miiuftderstanding  of  its  meaning.  The  statute, 
apparently,  speaks  of  good?  and  things  in  action,  as  the  sub- 
jects of  tisurious  loans,  fcnd'  therefoi^e  it  has  been  supposed  that 
9  loan  of  goods,  to  be  returned  or  repaid  in  kind,  was  a  loan 
within  the  statute.  {Spencer  v.  Tilden,  5  Cowen^  144.  Hemes 
r.  Wetmore,  Id.  149.  Oummings  v.  Williams,  4  Wend.  679. 
Vol.  XIV.  19 
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HaU  V.  Haggart  ^  Reynolds,  17  Id.  280;  and  Sull  y.Jtice, 
MS.  apinian  of  supreme  court  of  8th  district,*bt/  Sill  X)  In 
all  these  cases,  except  the  last,  the  supreme  court  decided  that 
the  contracts  were  not  usurious,  for  the  reasons  assigned,  but 
in  none  of  the  cases  was  the  decision  put  upon  the  ground,  that 
•  such  contracts  were  not  within  the  statute.  And  the  judges 
frequently  assert,  without  qualification,  that  the  statute  includes 
the  loan  of  goods  and  chattels.  Ev^n  Mr.  Justice  Welles,  in 
his  excellent  opinion  in  the  case  of  the  Farmers^  Loan  and 
Trust  Co.  V.  Carroll^  (5  Barb.  658,)  says,  « I  hold  it  to  be  law, 
that  in  all  cases  of  a  loan,  where  it  appears  upon  the  face  of  the 
transaction  that  the  lender  is  in  any  manner  to  receive  more 
than  the  legal  rate  of  interest  as  a  compensation  for  the  forbear- 
ance of  the  thing  loaned,  whatever  the  thing  may  be^  it  is  usury 
per  56."  But  neither  this  kamed  judge,  nor  any  other,  has 
ever  told  us  how,  in  the  case  of  a  loan  of  things  which  have  no 
express  money  value,  it  can  appear  upon  the  face  of  the  trans- 
action, that  the  lender  is,  in  any  manner,  to  receive  more  than 
the  legal  rate  of  interest  as  a  compensation  for  the  forbearance 
of  the  thing  loaned.  Suppose  that  a  merchant  should  have  lent 
his  neighbor  100  barrels  of  flour,  for  which  he  was  to  receive 
107  in  a  year.  The  flour  when  it  was  lent  was  worth  only 
$3i^  a  barrel,  but  when  it  was  to  be  paid,  it  had  risen  to  $5,00 
a  barrel,  would  any  oHe  say  that  that  contract  was  usurious,  and 
yet  the  lender  made  $185  on  his  loan  of  $350  for  a  year.  If 
in  the  next  year  he-had  loaned  at  the  same  rate,  he  would  prob- 
ably have  lost  $150  in  the  value  of  his  capital,  besides  his  inter- 
est This  !•  fbe  case  with  all  property  which  has  not  a  fixed 
nnifottn  money  value ;  nothing  but  money  has  that  uniformity 
of  value  in  contemplation  of  law,  or  can  be  made  the  basis  of 
arithmetical  calculation  upon  which  to  estimate  profits  or  gain, 
or  to  which  the  terms  of  the  statute,  such  as  '^  rate  of  interest," 
"seven  dollars  upon  one  hundred,  for  a  year,"  "value,"  "for- 
bearance," &c.,  can  be  applied  with  any  definite  meaning.  In 
short,  money  is  the  aliment  of  usury.  If  there  was  no  money, 
either  in  fact  or  in  contemplation,  there  could  be  no  usury. 
The  construction  of  the  statute,  in  reference  to  the  loan  of  goods 
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or  things  in  action,  is  explained  and  illustrated  by  Judge  Gard- 
iner>  in  his  very  able  opinion,  written  at  the  suggestion  of  a 
majority  of  the  members  of  the  court  of  appeals,  asd  adopted 
by  them  in  the  case  of  Tfie  Dry  Dock  Bank  v.  T%c  American 
Life  Insurance  and  Trust  Compant/,  (3  Comst.  854,)  in  a  way 
and  with  a  clearness  which  renders  all  further  examination  of  the 
subject  not  only  unnecessary,  but  supererogatory.  In  that  case 
the  learned  judge  comef  to  the  conclusion,  that  the  statute 
against  usury,  and  prohibiting  a  greater  rate  of  interest  than 
seven  per  cent,  for  the  loan  or  forbearance  of  any  money,  goods 
or  things  in  action,  is  applicable  only  to  loans  which  are  in  sub- 
stance and  effect  loans  of  money.  That  a  loan  of  goods  or  things 
in  action  is  within  the  statute  only  when  it  is  indirectly  a  loan 
of  money.  Upon  this  ground,  the  court  of  appeals  has  reversed 
the  judgment  of  the  supreme  court  in  the  case  of  Bull  v.  Rice^ 
MS.'  opinion,  by  Gardiner,  J.  These  decisions  have  cleared 
away  the  mist  which  has  so  long  hung  over  the  subject  of  loans 
of  goods  and  things  in  action,  and  it  now  appears  to  be  brought 
out  into  the  clear  light  of  judicial  decision.  We  now  perceive 
that  a  loan  of  money  may,  indirectly,  and  in  substance  and 
effect,  be  made  in  goods  or  things  in  action,  and  be  within  the 
statute  of  usury.  The  cases  of  this  kind  are  when  the  borrower 
desires  money,  and  the  lender  proposes  or  consents  to  gratify 
his  desires  by  letting  him  have  aometbiag  else  than  money  in 
lieu  of  money.  In  such  eases  the  thing  loaned  is  estimated  and 
valued  in  money ;  the  estimated  value  flnrms  a  basis  upon  which 
to  compute  the  interest  reserved.  The  principal  and  interest 
are  generally  to  be  paid  in  money  or  something  estimated  or 
measured  by  money.  This  is  clearly  in  substance  and  .effect  a 
loan  of  money.  In  these  oases  it  is  evident  that  the  things 
substituted  for,  and  loaned  as  money,  must  be  truly  estimated 
and  valued  at  their  money  value.  Any  material  over-estimate 
is  regarded  as,  and  in  fact  is,  a  contrivance  by  the  lender  to  ob- 
tain a  greater  rate  of  interest  or  profit,  for  the  money  which  he 
really  parts  with,  than  the  rate  allowed  by  law,  by  the  amount 
of  the  over-valuation,  and  the  interest  charged  thereon.  Such 
contracts,  when  proved,  have  always  been  held  usurious  and  void* 
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The  i^mnber  and  uniformity  pf  the  decisions  deckring  aaoh 
transactions  usurious  and  void,  would  render  a  reference  to  them 
all  unnecessary,  and  in  danger  of  being  considered  an  attempt 
at  display.  The  following  are  some  of  the  decisions  in  this  state, 
containing  references  to  other  decisions  hplding  the  same  prin* 
ciple :  {Rose  v.  Dkkson^  7  John,  196 ;  Etigleson  y.  Shotweli^ 
1  John.  Ch.  536 ;  Morgan  v.  Schermerhornr  1  PO'ige^  544 ; 
Seymour  v.  Strongs  4  Hilly  255  ;  8.  C  in  error,  7  Id.  444  to 
463 ;  The  Farmer^  Loan  and  Trnst  Co.  v.  Carroll,  6  Barb. 
658 ;  The  Dry  Dock  Bank  v.  The  American  Life  Insurance 
and  Trust  Co.,  3  Sandf.  Ch.  215 ;  &  On  the  court  of  ap- 
peals^ 3  Comst.  344.)  Money  is  not  only  considered  as  having 
a  fixed  uniform  yalue  in  itself,  but  its  use  is  regarded  as  having 
a  certain  value,  so  that  money  in  hand  is,  in  contemplation  of 
law,  worth  more  than  money  at  a  future  time,  however  well  its 
payment  may  be  secured.  If  I  withhold  my  creditor's  mchixey 
beyond  the  time  at  which  I  ought  to  have  paid  it  to  him,  the 
law  compels  me  to  pay  him  for  the  use  of  it,  or  for  depriving 
him  of  the  use  of  it.  The  statute  of  usury  also  graduates  the 
rate  of  interest  allowable  with  reference  to  the  time  of  the  fbr^ 
bearanca  of  the  loan.  Questions  of  interest  and  consequently 
of  usury,  include  consideratipns  of  time  as  well  as  of  amount 
and  rate.  .  Thereltore.  a  man  may  commit  usury  by  demanding 
interest  for  too  loqg  a  tisne,  as  well  as  on  too  large  an  amount^ 
Cf  too  high  a  rp.te.  If  in  makipg-  out.  a.  loan,  I  should  lend  % 
note  against  ^  third  person,  for  $100,  payable  in  one  year,  vnth' 
out  interest^  and.tajke  the  borrower's  note  for  the  same  amounti 
payable  at  the  same  time,  unth  interest,  I  should  get  the  advan- 
tage of  the  borrower  by  the  amount  of  the  discount  cm  the  note 
which  I  loaned,  and  the  transaction  would  be  usurious.  The 
same  would  be  the  result  if  I  should  loan  my  own  note  payable 
at  a  future  time,  as  money,  simply  because  I  should  in  both 
cases  demand  interest  on  a  larger  sum  thap  I  actually  loaned^ 
deducting  the  discount,  or  for  a  logger  time  than  I  parted  witibt 
my  money.  An  agreement  on  discounting  a  bill,  that  the  bor- 
rower should  take  in  part  payment  another  bill  which  had  time 
ti>  nui)  as.  cash,  although  the  full  discount  was  taken,  was  held- 
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to  be  nsurioos,  in  Parr  y.  EUckscin^  (1  East^  92.)  The  same 
principle  wa0  reoo^oized  in  Hasnmei  v.  Tea,  Bart,  (1  Bos.  ^ 
Pvl.  141  ;){n  iTTuur  v.  Goadwisij  (25  TFe/K^.  643,)  and  in  Same 
T.  Losee^  (2  fiori.  SI  C  ii.  56.)  This  is  the  reason  why,  in 
making  a  loan,  or  in  disoooating  a  note,  an  agreement  that  the 
borrower  should  take  post  notes  at  par,  has  been  oonsidered 
imurions.  {GUiiikery.  The  Farmers'  and  Mechanic^  Bank 
of  Qwrgeknm^  1  PBtersy  57.) 

AU  these  aeonrities  for  future  payiuents,  or  things  in  action, 
«ay  be  loaned  as  laoney,  at  their  present  cash  value,  and  to  be 
the  subject  of  such  loans  they  must  be  reduced  to  that.  But 
when  a  man.  makes  and  loans  his  own  note,  or  money  obligation, 
as  present  money,  in  such  a  manner  as  to  pass  the  legal  title 
and  ail  the  rights  of  a  bona  fide  holder,  to  tibe  borrower,  the 
qaestion  of  usury,  so  fiur  as  it  is  founded  (m  any  alledged  depre- 
ciation of  the  value  of  the  lender's  note,  apparently  assumes  a 
different  aspect.  The  lender  may  not  be  in  good  credit.  His 
note  may  not  be  oonsidered  worth  its  nominal  value,  by  reason 
of  hie  want  of  pecuniary  resp^msibility  or  punctuality,  and  the 
borrower  may  be  obliged  to  lose  on  the  note,  to  obtain  the  money 
which  waa  the  desired  object  of  his  negotiation.  But  how  does 
this  benefit  the  lender?  The  note  is  valid  against  him  for  its 
whole  amouftt,  and  he  is  legally  liable  to  pay  it  with  interest  for 
his  withholding  payment^  and  it  is  not  easy  to  perceive  how,  in 
omtemplation  of  law,  he  can  make  more  than  the  legal  rate  of 
interest  by  giving  hia  own  note^aud  taking  iiie  note  of  another  man 
fiu?  the  same  amount  with  interest  for  the  same  time  and  at  the 
sane  ratew 

Bieference  wae  made  on  the  argument  of  the  case  before  us, 
and  pazticttlarly  by  the  defendants^  counsel,  to  the  doctrine  of 

.  the  '^  hKm  of  credit ;"  but  the  opinion  of  the  court  of  appeals,  in 
the  ease  of  The  Dry  Dock  Bank  v.  The  American  Life  Insur 
ronce  and  Truat  Company,  and  the  oases  therein  referred  to, 
aa  written  hy  Judge  Gardiner,  and  which  has>  been  published 
fdnee  the  argument  of  this  cause,  ae  I  understand  them,  render 
it  uimacessary  to  examine  that  doctrine.    If  this  transaction 

,  waa^  (m,  the  part  of  the  Trust  Con^ny,  simply  a  loan  of  credit^ 
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it  is  not,  according  to  that  opinion,  within  the  statute  of  usury. 
{Dry  Dock  Bank  v.  The  American  Life  Insurance  and  Trust 
Company y  3  ComsL  854,  and  cases  referred  to  by  Gardiner ^  J.) 
The  above  general  propositions,  it  is  supposed,  coyer  all  the 
ground  necessary  to  occupy  in  the  more  particular  examination 
of  the  case  before  us.  In  the  examination  of  this  case,  the  first 
question  to  be  decided  is,  was  this  transaction^  on  the  part  of 
the  Trust  Company^  in  substance  and  effect^  a  loan  of  money  7 
This  is  a  question  of  fact  to  be  determined  on  the  eyidence. 
The  proofs  on  this  subject  are  not  prolix  or  intricate.  In  the 
first  place  it  is  clearly  proved  that,  at  the  time  of  the  application 
of  Mr.  Seward,  on  behalf  of  himself  and  associates,  to  the  officers 
of  the  American  Life  Insurance  and  Trust  Company,  for  money, 
or  means  to  procure  money,  or  aid  to  raise  money,  (whichever  it 
may.  be  called,)  to  pay  the  Holland  Company,  as  mentioned 
in  the  testimony  of  Mr.  Seward,  and  in  substance  admitted  by 
the  whole  case,  one  branch  of  the  business  transacted  by  the 
Trust  Company,  at  New- York,  was  the  loaning  of  money  on 
bonds  and  mortgages  and  other  securities,  and  that  the  company 
had  given  notice,  in  a  pamphlet  which  it  had  published,  that  it 
loaned  money  on  bonds  and  mortgages,  that  is,  that  it  made  loans 
upon  unincumbered  real  estate,  stocks  and  other  securities.  It 
appears  that  Mr.  Seward  was  associated  with  Abraham  M.  Scher- 
merhom, Trumbull  Gary,  Jared  L.  Rathbone  and  George  W. 
Lay,  in  the  contract  with  the  Holland  Company,  for  the  purchase 
of  the  Ghantauque  property.  That  by  operation  of  the  con- 
tract, he  was  agent  and  attorney  of  both  parties,  and  had  an 
office  and  did  business  in  connection  with  the  Ghautauque  prop- 
erty, at  Westfield,  in  Ghautauque  county.  That  it  was  soon 
discovered  that  the  terms  of  the  contract  with  the  Holland  Gomr- 
pany,  for  the  purchase  of  the  Ghautauque  property,  required 
payments  to  be  made  faster  than  the  proceedsi  of  the  property 
would  furnish  means.  And  the  purchasers,  desired  to  obtain 
money  to  pay  the  Holland  Company,  and  other  liabilities  that 
Lay  and  others  had  incurred,  and  which  rested  on  them  and 
their  associates.  That  Mr.  Seward  went  to  New-York  in  188T, 
fi)r  the  purpose  of  rising  funds  for  his  associates  and  himself 
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to  pay  on  their  contract  with  the  Holland  Company,  and  was 
there  repei^tedly  and  long  on  that  business.  ^  Mr.  Seward  is  not 
certain  that  he  made  applications  for  loans  in  more  than  two 
places,  yet  he  thinks  it  likely  he  did.  He  knew,  at  that  time, 
John  Daer  and  Morris  Robinson,  and  then  learned  that  they 
had  some  connection  with  the  American  life  Insurance  and  Trust 
Company,  and  that  the  company  had  an  office  in  New-YorL  Mr. 
Seward  says  he  was  there  to  get  money,  to  get  money  somehoWy 
and  he  understood  that  the  company  assumed  trusts  and  advanced 
money  on  them.  He  communicated  to  the  officers  of  the  company 
his  desire,  on  behalf  of  himself  and  associates,  to  raise  money, 
and  went  on  one.  or  more  occasions  before  the  committee  or 
committees  of  the  company,  and  conversed  with  them  on  tfie  sub- 
ject, before  any  arrangement  was  consummated  between  him 
and  the  company.  In  these  preliminary  negotiations  Mr.  Sew- 
ard received  encouragement  that  on  perfecting  arrangements  to 
establish  suitable  correspondents  in  London,  the  company  would 
be  able  to  take  a  deposit  of  the  Chautauque  estate,  and  advance, 
by  their  certificates  or  bonds,  the  funds  necessary,  to  pay  for  it, 
and  to  pay  the  other  liabilities  of  the  associates.  While  this 
general  arrangement  was  under  negotiation,  and  about  the  month 
of  September,  1837,  an  arrangement  was  made  and  concluded, 
under  which  certificates,  of  the  form  and  character  hereinafter 
mentioned,  were  issued  to  Mr.  Seward  and  his  associates,  for 
the  nominal  amount  of  twelve  thousand  pounds  sterling,  and  for 
the  payment  of  which,  Mr.  Seward  and  his  associates  gave  their 
bond.  These  £12,000  of  certificates  were  issued  in  view  of  the 
further  arrangement  to  be  afterward  effected,  and  which  was  to 
absorb  that  amount.  After  this  Mr.  Seward  continued  negotia- 
tions with  the  American  Life  Insmrance  and  Trust  Company,  for 
the  purpose  of  raising  a  further  aTnount  of  money,  and  in  the 
course  of  that  year  and  the  next,  an  arrangement  was  perfected 
for  the  advance  of  a  further  amount  of  certificates,  the  general 
features  of  which  were,  that  the  American  life  Insurance  and 
Trust  Company  should  advance  certificates  to  an  amount  suffi- 
cient to  enable  Mr.  Seward  and  his  associates  to  pay  off  their 
•debt  to  the  Holland  Company,  and  by  performing  their  e2- 
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ecutory  contract  with  that  company,  to  obtain  an  assignment 
of  the  Chautauqne  estate,  which  was  to  be  conveyed  to  John  ^ 
Duer,  Morris  Robinson  and  William  H.  Seward,  in  trust,  first, 
to  pay  the  American  life  Insurance  and  Trust  Company  its 
advances,  with  interest  and  charges,  and  then  to  be  conveyed  to 
Mr.  Seward  and  his  associates.  This  atrangement  was  executed 
in  July,  1888,  on  thepart  of  the  Trust  Company,  by  its  issuing 
to  or  for  Mr.  Seward  and  his  associates  a  further  quantity  of 
certificates,  to  the  amount  of  £85,700,  making  in  the  whole  « 
amount  of  certificates  issued  by  the  Trust  Company  to  Mr.  Sew- 
ard and  his  associates  the  nominal  sum  of  £147,700  sterling, 
and  on  the  part  of  Mr.  Seward  and  his  associates  by  simulta- 
neously giving  their  respective  bonds  to  the  Trust  Company, 
payable  at  the  city  of  New-YcMrk  in  ten  years,  with  interest,  at 
the  rate  of  7  per  cent  per  annum^  payable  semi-annually,  for 
the  proportion  which  each  was  estimated  to  owe  the  Trust  Com- 
pany for  its  advances  of  certificates,  interest  thereon,  and  its  ex- 
penses, amounting  in  the  aggregate  to  the  whole  sum  claimed 
by  the  Trust  Company  for  its  certificates,  interest  thereon  and 
expenses ;  by  selling  all  the  certificates  so  received  from  the 
Trust  Company,  to  Nicholas  Biddle,  Esq.  at  $4,44  to  the  pound 
sterling,  and  receiving  for  the  proceeds  a  certificate  of  deposit 
in  the  Bank  of  the  United  States  of  Pennsylvania,  payable  in 
six  months,  without  interest,  which,  after  being  subject  to  a  de- 
duction of  $18,258,86,  on  account  of  its  not  being  on  interest, 
was  turned  out  to  the  Holland  Company  by  Mr.  Seward  and  his 
associates,  in  performance  of  their  contract  for  the  purchase  of 
the  Chautauqne  property,  and  the  property  by  their  direction, 
conveyed  to  Johxk  Duer,  Morris  Bobinson  and  Willian  H.  Sew- 
ard, to  secure  the  payment  of  the  bonds  given  by  Mr.  Seward 
and  his  associates  to  the  American  life  Insurance  and  Trust 
Company.  This  agreement,  for  the  advance  of  the  certificates, 
was  made  by  Mr.  Seward  on  behalf  of  himself  and  his  associates, 
on  one  part,  and  the  officers  of  the  Trust  Company,  and  princi* 
pally  by  Mr.  Duer  as  vice  president,  at  the  office  of  the  company 
in  Kew-York,  on  the  other  part,  in  compliance  with  Mr.  Seward's 
strongly  expressed  and  frequently  repeated  desire  to  raise  inane^ 
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to  pay  on  the  contract  of  himflolf  and  liis  asBOGiateSi  with  the 
Holland  Company.  The  ohjects  and  yarposes  of  Mr.  Seward, 
and  the  use  which  be  proposed  to  make  of  the  oertifioates,  bmg, 
all  the  time,  well  known  to  the  offices  of  the  Trust  Company; 
and  whatever  the  transaction  may  now  be  called,  it  seems  to  be 
ahnost  impossible  to  contemplate  it  in  any  other  character  than 
as  a  loan  of  money,  advanced  in  the  compui^'s  certificates  of  de- 
posit It  was  evident  to  both  parties,  that  the  object  which  Mr. 
Seward  and  his  associates  so  strongly  desired,  could  be  accom- 
plished only  by  the  payment  of  money,  and  those  certificates 
were  good  for  nothing  only  as  the  representatives  of  money  or 
the  means  of  raising  money,  and  they  were  substituted  for 
money  at  the  suggestion  of  the  Trust  Company,  and  in  compUanoe 
with  the  desire  of  the  associates  to  raise  money.  It  was  not  ne>- 
cessary  to  constitute  a  usurious  agreement  that  the  applicaticm 
should  have  been  expressly  or  directiy  for  a  loan  of  money.  The 
law  regards  the  nature  and  substance  of  the  agreement  rather 
than  the  name  which  may  be  g^ven  to  it  or  the  terms  in  which 
it  may  be  expressed.  {Baker  v.  Van  Somer^  1  Bro.  Ch.  Rep. 
147.  Parker  v.  Ranhsbottam,  8  Barn.  ^  Cr.  267.  WhUe  v. 
White,  4  Id.  278.  Barnard  v.  Yeung,  17  Yes.  44.  CarroU 
V.  The  Farmertf  Loan  and  Trust  Cempanjfj  5  Barb.  613 ; 
Welles,  J.,  658  to  656.  The  Dry  Dock  Bank  v.  The  Ameri- 
can  Life  Insurance  and  TV%t8t  Companffj  S  JSandf.  Rep,  262. 
Per  Cody,  X,  8  Comet.  862  to  869 ;  per  Gardiner,  X,  fd.  859.) 
After  examining  the  transaction  in  aJl  its  aspects,  we  have  come 
to  the  conclusion  that  it  was  in  substance  and  effect  a  loan  of 
money,  by  the  Trust  Company,  advanced  in  the  company's  cer- 
tificfites  of  deposit,  at  the  rate  statedi  the  payment  of  which, 
with  interest  at  the  rate  of  seven  per  cenLper  annunh  payable 
semi-annually  in  iNew- York,  was  secured  by  the  individoal  bonds 
of  the  borrowers,  and  a  pledge  of  the  Chautauqua  property. 

This  brings  us  to  a  consideration  of  the  important  question, 
whether  the  certifiontes  qf  deposit  advanced  by  the  Trust  Comr 
pany  to  Mr.  Seward  aiid  his  associates  were  estimated,  counted 
or  passed,  at  more  than  they  were  w(Mrth  in  money  at  the  time 
and  place  al  the  loan.    Perhaps  we  might  with  propriety  have 
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rested  oar  decision  of  this  question  upon  the  express  testimony 
of  the  ^tnesses  on  the  subject,  who  concur  in  testifying  that  the 
certificates  issued  by  the  Trust  Oompany  were  not  worth  their 
nominal  value  in  money,  either  here  or  in  England ;  but  we  have 
felt  that  the  question  demanded  a  further  examination.  In  con- 
sidering this  branch  of  the  subject  we  have  not  bestowed  a  par- 
ticular attention  upon  the  loan  of  the  first  £12,000  of  certificates, 
as  separate  firom  the  rest,  because  we  thought  that  the  proof 
tended  to  show  that  the  advance  of  the  £12,000  was  made  in 
anticipation  of  the  completion  of  the  arrangement  for  a  loan  of 
a  larger  sum,  and  to  be  absorbed  in  the  general  arrangement, 
and  was  so  absorbed  when  that  was  completed,  and  thereby  lost 
its  separate  character.  The  certificates  advanced  or  loaned  by 
the  Trust  Company,  respectively  purported  to  certify  that  some 
person,  therein  named,  had  deposited  with  the  American  life 
Insurance  and  Trust  Oompany  the  sum  of  one  thousand  pounds 
sterling,  for  the  period  of  twenty  years,  commencing  on  the  15th 
day  of  January,  1888,  and  ending  on  the  15th  day  of  January, 
1858,  and  irredeemable  for  that  period.  Interest  to  be  paid 
thereon  by  the  company,  half-yearly,  on  the  15th  day  of  January 
and  July,  at  the  rate  of  5  per  cent  per  annum,  upon  the  present- 
ation of  a  warrant  annexed  to  the  certificate,  at  the  agency  office 
of  the  company  in  London.  At  the  end  of  the  term  of  deposit 
the  said  principal  sum,  with  the  interest  then  due,  to  be  paid  to 
the  person  named  as  depositor,  or  his  order,  at  the  said  agency 
office,  upon  the  surrender  of  the  certificate.  The  certificates 
purported  to  be  attested,  in  behalf  of  the  company,  by  their  pres- 
ident and  secrotaiy,  at  Baltimore,  and  to  be  signed  P,  Macaulay, 
president^  B.  D.  Wilson,  aecretary.  Some  of  them  per  John 
Duer,  tioe  president,  and  some  by  M.  Bobinfion ,  vice  president ; 
and  all  the  interest  warrants  were  signed  N.  Thurston,  ass't  sec'y. 
The  whole  nominal  amount  of  these  certificates  issued  by  the 
IVnst  Oompany  to  BIr.  Sewftrd  and  his  associates  was  one  hunr 
dred  andforty-seven  thousand^  seven  hundred  peunda  sterlings 
and  they  were  issued,  estimated  aaxd  delivered,  at  the  ratd  of  six 
per  cent  on  $4,44  to  the  pound  sterfing,  or  at  nbout  $4,71  tol3ie 
pound.    This  renders  it  necessary  ta  inquk^  iMo  the  value  of 
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the  pound  sterling,  in  England  and  in  this  coiintry.  Jacob,  in 
his  law  dictionary,  defines ''  pound  in  money,"  to  be  twenty  shil- 
lings, and  remarks,  that  in  the  lime  of  the  Saxons,  it  contained 
240  pence,  as  it  does  now,  and  240  of  those  (silver)  pence  weighed 
a  pound,  but  720  scarce  weigh  so  much  at  this  day,  and  refers 
to  Lambard,  219.  Christian,  in'  his  note  17  to  1  Black.  Com. 
277,  says,  "  From  the  conquest  till  20th  year  of  Edward  8d,  a 
pound  sterling  was  actually  a  pound,  Troy  weight,  of  silver, 
which  was  divided  into  twenty  shillings.  About  the  year  1347, 
Edward  8d  coined  twenty-two  shillings  out  of  a  pound,  and  five 
years  afterward  he  coined  twenty-five  shillings  out  of  the  same 
quantity.  Henry  5th,  in  the  beginning  of  his  reign,  divided  the 
pound  into  thirty  shillings.  Henry  8th  increased  the  number  to 
forty,  and  in  the  beginning  of  the  reign  of  Elizabeth,  she  coined 
a  pound  of  sterling  silver  into  sixty-two  shillings."  Still  a  pound 
has  always  been  and  still  is  twenty  shillings ;  but  there  is  no 
coin  there  by  the  name  of  pound ;  it  is  now  a  mere  imaginary 
currency,  or  a  term  used  to  represent  the  aggregate  of  twenty 
shillings ;  in  this  sense  it  is  extensively  used  in  our  commercial 
intercourse  with  England.  The  par,  equal  or  equivalent  value 
of  a  pound  sterling,  or  the  value  represented  by  pound  sterling, 
in  our  money,  has,  in  effect,  been  long  established  by  acts  of 
congress.  By  the  act  of  August  4, 1790,  (1  U.  S.  Stai.  at  Large^ 
134,)  providing,  among  other  things,  rules  for  estimating  the  ad 
valorum  rates  of  duties  at  the  place  of  importation,  and  the 
rates  of  foreign  coins  and  currencies,  (§i  39,  40,)  it  was  declared 
by  section  40,  that  foreign  coins  and  currencies  should  be  esti- 
mated at  the  following  rates :  '^  Each  pound  sterling,  of  Great 
Britain,  at  $4,44."  By  the  dct  of  March  2d,  1799,  to  regulate 
the  duties  on  imports  and  tonnage,  (1  U.  8.  Stai.  at  Larger  627,) 
it  was  provided  by  section  61,  that  the  mode  of  estimating  ad 
valorum  rates  of  duties,  should  be  by  adding  20  per  cent  to  the 
actual  cost)  in  some  specified  cases,  and  10  per  cent  in  others ; 
and  that  all  foreign  coins  and  currencies  should  be  estimated  at 
the  following  rates :  "  Each  pound  sterling,  of  Ghreat  Britain,  at 
$4,44."  Mr.  Golden,  in  his  argument  of  the  case  of  Ebndricks. 
V.  Franldm,  in  1809,  (4  John.  119,)  remarked  that  the  bill  on 
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ivluch  the  smt  was  bmiglit  being  payiable  in  sterling,  whiek 
was  an  imaginary  cnrrency,  the  question  was  by  what  standari  a 
pound  sterling  should  be  measured,  and  referred  to  the  act  of  con* 
gress  relative  to  the  collection  of  duties  as  establishing  the  value 
of  a  pound  sterling  at  $4,44,  and  added  that,  though  contained 
in  the  act  for  the  collection  of  duties,  the  regulation  was  general. 
In  this  case,  there  was  no  dispute  about  the  value  of  a  pound 
sterling ;  it  was  in  substance  conceded  by  the  counsel  on  both 
sides,  apd  by  the  court,  that  the  par  or  real  value  of  a  pound 
sterling,  in  New* York,  was  $4,44,  but  the  plaintiff,  being  the 
holder  of  a  dishonored  bill  drawn  by  the  defendant,  in  New- York, 
upon  a  house  in  liverpool,  claimed  to  recover,  over  and  above 
the  real  par  value  of  the  bill,  the  interest  upon  it  and  20  per 
cent  for  his  damages,  the  rate  of  exchange,  or  the  price  which 
a  bill  tm  liverpool  would  cost  at  the  time  this  bill  was  dishon- 
ored, and  notice  thereof  given.  The  court  allowed  him  the  value 
of  the  dishoncsred  bill,  at  the  par  of  exchange  as  established  by 
congress  or  $4,44  to  the  pound  the  int^est  thereon,  and  20  per 
cent  for  his  damages,  but  refused  to  allow  him  the  rate  of  ex- 
change. This  ease,  so  far  as  it  related  to  damages  on  a  dishon- 
ored bill  of  exchange,  was,  in.  substance,  overruled  by  the  court 
for  the  correction  of  errors,  in  the  case  of  Cfraves  v.  Dash,  de- 
rided in  1814,  (12  John.  17,)  in  which  the  court,  by  a  majority 
0f  11  to  10,  decided  that  the  holder  of  a  bill  of  exchange,  drawn 
in  New-York  on  England,  and  returned  protested,  was  entitled 
to  recover  the  contents  of  the  bill  and  rate  of  exchange,  or  the 
price  of  bills  on  England,  at  the  time  of  the  return  of  the  dis- 
honored bill  and  notice  thereof  to  the  drawer,  together  with  20 
per  cent  damages  and  interest ;  but  that  case  did  not  deny  that 
the  established  value  of  the  pound  sterling,  in  this  country,  was 
$4,44.  The  same  fact  was  directly  admitted  in  the  case  of  Mar- 
tin and  others  v.  Franklin,  decided  at  the  same  term  with  Hen- 
dricks V.  Franklin,  (4  JohH.  124,)  and  by  the  same  court  in  the 
case  of  Scqfield  and  Ta^hr  v.  Day  and  Olesion,  in  1822, 
(20  Id.  102,)  and  by  the  supreme  judicial  court  of  Massachu- 
setts, in  the  case  of  Adams  v.  Cordis,  decided  in  1829,  (8  Pick. 
960,  i267.)    Judge  Story,  in  the  edition  of  his  commentaries  oa 
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die  oodflict  of  laws,  rerieed  by  himself  in  1841,  aad  jrablished 
in  1846,  at  section  806,  expressly  asserts,  that  the  present  par 
fixed  by  lair  between  the  two  oonntries,  (England  and  the  United 
States,)  is  to  estimate  the  poimd  sterling  at  $4,44,  and  in  a 
ntte  he  adds,  '^  This  is  the  ptt  for  ordinary  commercial  purposes, 
bat  refers  to  more  recent  acts  of  congress  fixing  a  higher  rate 
in  estimating  tibe  ralne  of  goods  paying  an  ad  valorum  daty. 
These  references  it  Would  seem  must  be  sufficient  to  establish 
the  legal  proposition,  that  at  the  time  of  issning  the  steeling 
certificates  by  the  Trust  company,  $4,44,  or  according  to  some 
witnesses  $4,44t,  in  the  money  of  the  United  States,  was  the 
tn»  and  legal  valae  of  a  pound  sterling  in  this  country.  But 
it  appears  tiuit  the  Trust  Company  demanded  a  premium  of  6 
pet  cent  on  this  par^  to  provide  for  the  exchange,  or  to  make 
$4,44  equal  to  a  pound  staling,  in  England,  where  the  certifi- 
cates were  to  be  paid«  Much  testimony  was  taken  in  the  case 
OB  the  subjects  of  exchange  with  England,  and'  the  value  of  a 
pound  sterling,  when  represented  by  a  British  sovereign,  from 
which  it  appeared  that  ih  England  gold  alone  was  a  tender  for 
all  sums  over  certain  specified  small  sums  of  about  $5,00.  That 
a  sovereign  was  equivalent  to  a  pound  sterling,  there,  and  in 
this  country,  according  to  the  rates  of  exchange,  was  worth  more 
than  $4,71  at  the  time  of  disposing  <^  the  certificates  of  deposit 
to  Mr.  Seward  and  his  associates,  and  at  the  time  of  taking  the 
testimony  was  equal  to  $4,85,  and  that  it  would  cost  $4,85 
in  oor  money  to  pay  a  pound  sterling,  in  London ;  though  it  was 
admitted  that  aU  calculations  of  exchange,  or  the  cost  of  paying 
money  in  England,  was.  based  upon  the  assumption  that  $4,44 
was  the  pat  of  a  pound  sterling  here,  and  that  the  discrepancy 
between  the  value  of  the  two  currencies,  and  the  expense  of  trans- 
mitting the  funds  was  provided  for  in  a  premium  upon  that  par. 
StiUthe  law  fixing  the  value  of  a  pound  sterling  at  $4,44,  had 
not  been  altered  at  the  time  of  the  transaction  referred  to  by 
this  case.  A  pound  sterling  could  then  be  paid  here,  unless 
due  on  a  dishonored  bill  of  exchange,  by  $4,44  in  our  currency. 
These  certificates  of  deposit  were  based  entirely  on  the  respon- 
sibility of  the  Trust  Oompany,  and  if  the  payment  of  the  inter- 
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est  or  the  principal  in  London  had  been  neglected,  and  the 
Touchers  returned  and  prosecuted  here,  the  cases  of  Martin  and 
others  v.  Franklin^  and  Scofield  and  others  v.  Day  and  others^ 
are  direct  authorities  to  show,  that,  in  this  state,  the  holders 
would  recover  no  more  than  their  yalue  at  the  rate  of  $4,44  to 
the  pound  sterling,  and  the  interest  thereon*  These  decisions 
were  quoted  with  approbation,  and  adopted  by  the  supreme 
court  of  judicature  of  Massachusetts,  in  1829,  (8  Pick.  267.) 
If  the  principle  adopted  by  these  decisions  is  correct,  then  the 
Trust  Company,  on  the  return  of  the  certificates,  or  the  inter^t 
warrants,  unpaid,  could  discharge  themselves  from  further  lia- 
bility on  them  here,  by  tendering  the  amount  due  at  4^4,44  to 
the  pound  sterling.  But  if  this  transaction  between  the  Trust 
Company  and  Mr.  Seward  and  his  associates,  really  and  neces- 
sarily included  the  exchange,  or  the  expenses  of  transmitting 
the  funds  to  London,  there  is  no  proof  that  the  premium  charged 
for  it  was  too  high;  We  do  not  intend  to  intimate  an  opinion,  nor 
is  it  necessary  to  do  so  in  this  case,  that  where  an  application 
is  made  for  a  loan  of  money,  to  be  transmitted  to  England,  by 
the  lender,  for  the  benefit  of  the  borrower,  a  charge  for  the  real 
and  bona  fide  expenses  of  the  exchange  or  transmission  of  the 
funds,  added  to  the  sum  loaned  here  in  our  country,  would  ne- 
cessarily render  the  transaction  usurious.  In  the  case  under 
consideration,  the  well  Jmown  and  frequently  expressed  desire 
of  Mr.  Seward  and  his  associates,  was  to  obtain  money  to  pay 
the  Holland  Company,  at  Philadelphia,  and  save  their  contract 
for  the  Chautauque  property.  That  for  this  purpose  the  value 
of  the  sterling  certificates,  in  American  currency,  at  $4,44  to 
the  pound,  the  price  at  which  they  were  actually  sold  to  Mr. 
Biddle,  would  have  answered  their  purpose  of  payment,  and  saved 
the  premium  which  they  had  to  pay  for  exchange  on  England, 
and  considering  the  uncommercial  and  unsaleable  character  ol 
the  certificates ;  that  they  were  not  subject  to  tiie  known  rules 
of  exchange ;  that  they  were  not  made  payable  in  London  at 
the  request,  nor  for  the  benefit  of  the  borrowers ;  that  all  the 
payments  of  interest  by  the  Trust  Company  in  London  were 
to  be  preceded  by  payments  to  them  here  to  a  much  gr^atet 
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8inotint,  and  that  the  principal  was  to  be  paid  to  the  Trust  Com- 
pany here,  ten  years  before  they  were  to  provide  for  the  pay- 
ment of  the  certificates  at  London,  there  appears  to  be  very 
little  reason  for  charging  the  borrowers  with  a  premium  for  the 
actual,  necessary,  or  desired  transmission  of  the  money  to  Lon- 
don, 20  years  thereafter ;  and  as  the  premium  was  of  no  benefit 
to  the  borrowers,  but  was  a  profit  to  the  lenders,  by  passing 
through  the  hands  of  their  own  correspondents  or  agents,  we 
feel  ourselves  bound  to  regard  this  provision  in  the  contract  for 
the  loan,  as  based  upon  a  business  theory  which  it  was  not  neces- 
sary to  adopt  in  practice,  and  being  unnecessary,  was  not  con- 
templated ;  and  therefore  included  in  the  contract  as  a  pretense 
for  demanding  6  per  cent  more  than  the  real  value  of  the  certifi- 
cates loaned,  and  by  which  the  Trust  Company  did  receive  or 
reserve  about  4^89,886,67  more  than  the  money  which  they  ac- 
tually parted  with,  and  the  interest  thereon,  and  which  must  be 
imputed  to  a  contrivance  or  design  to  get  that  much  more  than 
the  legal  rate  of  interest  on  the  money  actually  loaned. 

It  is  still  more  difficult  to  sustain  that  provision  of  the  con- 
tract of  loan,  which  limits  the  interest  to  be  paid  on  the  cer- 
tificates to  6  per  cent  per  annum.  We  have  considered  the 
original  application  of  Mr.  Seward  on  behalf  of  himself  and  his 
associates,  to  the  American  life  Insurance  and  Trust  Company, 
in  substance,  an  application  for  a  loan  of  money,  to  pay  to  the 
Holland  Company,  and  that  the  Trust  Company,  to  gratify  the 
desire  expressed  in  that  application,  proposed  to  loan,  and  Mr. 
Seward  consented  to  accept,  in  lieu  of  money,  the  company's 
certificates  of  deposit  The  question  now  is,  whether  the  cer- 
tificates of  deposit  were  loaned  or  passed  to  Mh  Seward  and  his 
associates,  at  their  fair  money  value,  at  the  time  and  place  of 
the  loiatn.  The  contract  of  loan  was  made  in  New- York,  where 
there  legal  value  of  the  use  of  money  was  7  per  tent  per  annum^ 
between  parties  who  were,  in  substance,  citisens  of  this  state. 
The  certificates  of  deposit,  which  pledged  nothing  but  the  respon- 
sibility of  the  Trust  Company,  were  issued  uid  delivered  in 
Kew-York ;  and  the  repayment  of  the  nominal  sum  mentioned 
in  itA  certificates  at  $4,71  to  the  pound  sterling,  with  interest 
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at  the  rate  of  7  per  cent  per  anmimj  payable  semi-anniially} 
was  to  be  made  in  New*York,  and  it  seems  to  ns  that  the  eon- 
tract  was,  in  all  respects,  a  New- York  contract,  and  goTemed 
by  the  laws  of  New-York.  Now,  admitting  that  the  certificates 
loaned  were  truly  estimated  or  yalued  at  $4,71  to  the  pouod 
sterling,  and  that  they  were  considered  to  be  as  good  as  money 
at  the  time  of  payment,  were  they  not  intrinsically  diminished 
below  their  money  value,  at  par,  at  the  place  of  the  loan,  by  the 
limitation  of  the  interest  on  them  to  5  per  cent  per  annum  7 
Interest,  at  the  rate  allowed  by  law,  is  the  legal  firuit  of  money. 
The  owner  of  money  has  as  good  right  to  the  interest  as  he  has 
to  the  principal,  and  the  lender  of  money  has  no  more  right  to 
stipulate  that  the  borrower  shall  relinquish  the  interest  on  the 
nKMiey  borrowed,  than  he  has  that  he  shall  relinquish  a  corres- 
ponding amount  of  the  money.  If  the  loan  was  made  in  goods, 
or  things  in  action,  any  condition  attached  to  their  absolute  do- 
minion and  enjoyment  would  diminish  their  value ;  and  if  the 
diminution  was  designed  to  operate  in  favcxr  of  the  lender,  it 
would  be  considered  that  he  retained  so  much  of  the  value  of  the 
property  which  he  professed  to  turn  out  as  money  on  the  loan ; 
and  the  question  in  such  a  case  would  be,  was  what  he  did  turn 
out  worth  what  it  was  estimated  at?  This  question  is  not 
evaded  or  answered  by  showing  that  the  legal  rate  of  interest 
in  England  is  5  per  cent  per  annmn^  and  that  the  certificates 
were  made  payable  in  London.  This  only  suggests  the  inquiry, 
by  whom  and  for  whose  benefit  they  were  made  payable  there. 
There  is  no  proof  that  they  were  made  payable  in  London,  at 
the  suggestion  or  for  the  benefit  of  the  borrowers.  This  inquiry 
only  includes  the  Talue  of  the  certificates  as  money,  and  is  not 
necessarily  influenced  by  the  legal  rate  of  interest  in  England 
or  this  country.  The  Trust  Company  might  have  made  those 
certificates  of  deposit  payable  in  New- York,  at  5  per  cent  per 
annumi  as  well  as  at  London ;  and  the  inquiry  then  would  have 
been,  as  it  is  now,  what  was  the  value  of  the  certificates  in 
money,  and  was  their  value  diminished  by  the  £Etct  that  the 
interest  which  they  bore  was  limited  to  6  per  cent  7  Nothing 
can  be  claimed  by  the  Trust  Company,  in  Uiis  estimatei  on  the 
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ground  that  the  money  was  worth  more  in  London  than  Kew- 
Yorkf  because  the  expense  of  sending  it  there  had  once  been 
paid  by  the  borrowers  in  the  premimn  charged  on  the  par  value 
of  the  certificates.  By  this  view  of  the  subject,  it  appears  that 
Ihe  oertificates  of  deposit  were  less  valuable  than  the  money 
would  have  been,  at  the  time  and  place  of  the  loan,  by  2  per 
cent  per  annum  on  the  whole  sum  loaned  for  the  period  of  20 
years,  on  the  supposition  that  the  loan  continued  for  that  time, 
and  that  the  Trust  Oompany  were  the  gainers  to  the  same 
amount.  But  the  loan  was  to  be  continued  but  10  years,  as 
against  Mr.  Seward  and  his  associates.  True,  the  Trust  Com- 
pany had  20  years  in  which  to  pay  the  sum  loaned,  but  the  bor- 
rowers were  to  pay  the  whole  sum  borrowed,  with  interest  at  the 
rate  of  7  per  cent  per  annumy  payable  semi-annually,  at  the 
end  of  ten  years.  At  that  time  they  would  cease  to  sustain  the 
relation  of  borrowers  or 'debtors  to  the  Trust  Company,  or  to 
have  any  of  their  money.  From  that  time  forward,  for  10  years, 
it  is  presumed  that  the  interest  of  the  money  paid  on  the  loan 
would  at  least  be  equivalent  to  the  interest  on  the  certificates 
of  deposit.  So  that  the  benefits  or  advantages  of  the  provision 
or  stipulation  alluded  to  were,  in  fiict,  to  be  received  by  the 
Trust  Company  within  the  10  years  duripg  which  they  parted 
with  their  money,  or  really  stood  responsible  for  the  sum  loaned. 
For  that  time,  if  the  value  of  the  use  of  money  or  interest  to 
the  borrowers  is  to  be  estimated  at  7  per  cent  per  annum,  the 
rate  allowed  by  the  law  of  the  place  where  the  parties  resided, 
where  the  loan  was  made,  where  the  money  borrowed  was  to  be 
used,  and  where  it  was  to  be  repaid,  the  reservation  stipulated 
for  at  2  per  cent  per  annum  for  20  years  would  be  equal  to  4  per 
cent  per  annum  for  the  10  years,  and,  in  the  aggregate,  would 
amount  to  about  $278,266,00 ;  which  sum  the  Trust  Company, 
according  to  the  plan  of  the  said  loan,  would  have  received  at 
the  end  of  ten  years,  without  having  advanced  or  being  liable 
thereafter  to  advance  one  dollar. 

When  we  consider  that  this  provision  was  directed  by  the 
Trust  Company,  and  designed  to  operate  for  their  benefit,  and 
eould  not  operate  (oi  the  benefit  of  Mr.  Seward  and  his  associates, 
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we  fifUj  concur  in  die  opinion  of  the  rapreme  court  of  the 
seventh  dietrict  on  a  similar  question,  (5  Barb.  65T,)  and  find 
eursekes  eompelled  to  declare  the  last  proviBion  of  the  contract 
referred  to,  usurious  <m  the  part  of  the  Trust  Company. 

It  cannot  alter  the  nature  of  this  transaction  to  call  it  a  de- 
posit of  the  Ghautanque  property,  and  the  issuing  (^certificates 
of  deposit  upon  that  prq)erty,  to  raise  the  money  to  pay  for  iL 
J£  there  was  any  usury  in  the  matter,  it  vas  in  the  price  nrhicfa 
ihe  Trust  Company  demanded  for  the  money  which  they  ad- 
yanced,  and  not  in  the  deposit  or  security  sAaeh.  they  recMved 
{br  its  repayment.  Talce  the  hypo&elieal  case  presented  by 
one  of  the  coimsd  for  tiie  defendants,  on  the  argument,  thus : 
"  If  a  man  deposits  with  me^  or  pkdges  to  me,  a  bond  and  mort- 
gage for  $500,  against  a  third  person,  and  I  give  him  a  ceztifi- 
ioate  <rf  deposit  for  $100,  payable  in  one  year,  with  permission  to 
retain  the  $100  out  of  any  money  collected  on  the  bond  and  mort- 
gage ;  clearly,  this  is  no  loan  of  my  certifioate,  which  is  a  mere 
contract  to  pay  $100,  in  consideratiQn  of  the  pledge  and  trans- 
fer of  $100,  out  of  the  bond  and  mortgage."  This  is  all  simple 
and  true ;  but  if  the  agreem^t  in  the  supposed  case  had  be«i 
that,  for  the  $100  which  my  friend  advanced  on  the  deport  of 
the  bond  and  mortgage,  he  Aoald  have  stipulated  for  permis- 
sion  to  retain,  out  oi  the  f»oceede  of  the  bond  and  mortgage^ 
tibe  sum  advanced,  with  interest  thereon  at  the  rate  of  20  per 
cent  per  anmimj  would  not  the  pledgee  of  the  bond  and  mort- 
gage have  eome  reason  to  fear  ^mA  the  terms  upon  which  he 
parted  with  his  money  would  be  considered  usurious,  and  the 
deposit  or  pledge  fer  tin  repayment  of  it  void?  AU  that  he 
would  have  done,  in  that  case,  would  have  been  to  advance  his 
needy  friend  $100,  snd  taken  %  contract  for  the  repayment  of 
il^  widi  40  per  ceia  interest  If,  instead  of  moneyjhe  had  made 
the  advance  in  goods,  or  things  in  action,  at  20  p«  cent  moce 
Hian  tiiey  were  wortt,  the  effect  would  have  been  the  same^ 
The  only  difference  between  the  two  cases  would  have  been  that, 
ftt  the  firet  case,  the  mswcas  rato  demanded  for  the  use  of  the 
money  wenld  have  been  evident  upon  tiba  fiue  of  the  agreemeuty 
and  in  the  <^hfir  it  narid  have  h&m  lUsgdaed  nudar  on 
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fslnation  of  the  property.  In  the  case  under  consideration,  the 
advance  was  made  in  the  certificates  of  deposit,  yaltied  as  money, 
and  the  repayment  of  the  sum  at  which  they  were  estimated,  at 
a  certain  specified  time,  with  interest,  was  provided  for  by  the 
contmct.  That  sum  was  claimed  to  be  the  sum  advanced  to 
Mr.  Seward  and  his  associates ;  and  whatever  the  future  vahie 
of  the  deposited  property  might  be,  that  debt  was  to  be  paid, 
and  its  payment  was  secured  by  the  individual  bonds  of  the 
debtors,  to  which  the  deposit  or  declaration  of  trust  was  in  terms 
secondary  and  collateral.  It  is  clear  that  the  contract,  on  the 
part  of  the  Trust  Company,  was,  in  substance,  a  loan  or  forbear- 
ance of  the  debt  due  for  the  certificates ;  and  if  it  attempted, 
directly  or  indirectly,  to  secure  a  greater  rate  of  interest  for  the 
loan  or  f(»rbearance  than  at  the  rate  of  7  per  cent  per  annum^ 
all  the  contracts,  securities  and  deposits  taken  for  that  purpose^ 
are  vend  by  statute. 

After  having  examined  this  case  with  a  degree  of  care  proper* 
tioned  to  our  appreciation  of  its  importance,  we  have  unanimously 
come  to  the  conclusion  that  the  contract  referred  to  in  the  plead- 
ings «nd  proofs,  is,  on  the  part  of  the  American  life  Insurance 
and  Trust  Company,  as  against  the  plaintiff,  usurious  and  void* 

That  the  bond  given  by  the  plaintiff  to  the  American  Life  In* 
snrance  and  Trust  Company,  and  set  forth  in  the  plaintiff's 
complaint,  must  therefore  be  declared  void,  as  against  the  plain- 
tiff;  and  if  in  the  hands  of  any  of  the  defendants  in  this  suit, 
must  be  given  up  and  canceled. 

That  the  trust  claimed  and  attempted  to  be  raised  in  favor  of 
tiM  American  life  Insurance  and  Trust  Company,  ^pon  the  deed 
from  the  Holland  Company  to  John  Duer,  Morris  Robinson  and 
William  H.  Seward,  and  set  forth  in  the  pleadings  and  proofs, 
as  against  the  plaintifl^  be  declared  void.  And  that  the  said 
John  Duer,  Morris  Robinson  and  William  H.  Seward,  be  directed 
to  convey  to  the  said  plaintiff  his  share,  interest  or  portion  of  all 
the  property  claimed  by  them  under  or  by  virtue  of  the  said 
deed,  free  and  clear  from  such  pretended  trusts,  and  all  interest 
INT  estate  ckamed  under  such  deed ;  and  that  they  render  a  true 
aeoooftt  to  the  said  plaintiff  of  all  suck  money  or  property 
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received  by  them  imder  such  trnsts,  and  pay  the  same  over  to 
the  said  plaintiff. 

That  alt  other  defendants  ia  this  action  who  shall  appear  to 
have  received  any  money  or  property  belonging  to  the  plaintiff 
by,  from  or  nnder  the  said  John  Duer,  Morris  Robinson  and 
William  H.  Seward,  or  by,  from  or  nnder  the  American  life 
Insurance  and  Tmst  C<»npany,  or  any  of  its  ofiicers  or  agents, 
render  an  acconnt  for  and  pay  over  the  same  to  the  said  pkintiff. 
That  if  it  shall  appear  necessary,  the  pLuntiff  may  apply,  by 
motion,  for  a  receiver.  That  the  decree  in  this  action  shall  be 
settled  before  one  of  the  jostices  of  the  coort.  And  that  the 
plaintiff  shall  recover  his  costs  of  this  suit  against  the  American 
life  Insurance  and  Trust  Company. 

The  following  opinion,  adopted  by  the  court,  was  prepared 
and  presented  by  Mr.  Justice  Marvin,  to  whom  the  subject  of 
which  it  treats  was  more  specially  referred : 

It  is  stated  in  the  complaint,  that  it  is  alledged  by  the  corpo- 
ration, that  the  plaintiff  has  by  bankruptcy,  or  otherwise,  parted 
with  his  interest  in  the  subject  matter  of  the  action.  The  plain- 
tiff, without  admitting  the  allegation,  avers  that  if  he  ever  parted 
with  his  interest)  he  subsequently  regained  and  became  rein- 
vested with  the  subject  matter  of  the  suit. 

It  appears  from  the  testimony,  that  in  January,  184S,  the 
plaintiff  presented  his  petition  in  the  United  States  district 
court  to  be  declared  a  bankrupt  It  was  verified  before  the  dep- 
uty derk  of  the  district  court.  Proceedings  were  had,  and  the 
plaintiff  was  declared  a  bankrupt  and  was  eventually  discharged. 
He  presented,  with  his  petition,  a  schedule  of  his  property  and 
debts,  in  which  he  stated  debt  due  to  the  Trust  Company  and 
the  securities  held  by  the  company.  Erasmus  D.  Smith  was 
appointed  assignee,  and  subsequently,  npo^  a  sale  of  the  assets 
of  the  bankrupt,  he  sold  and  transferred  to  the  plaintiff  all  his 
previous  interest  in  the  property,  or  subject  matter  involved  in 
this  suit. 

The  defendants'  counsel  objects  that  the  plaintiff  has  no  title 
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or  interest,  except  each  as  he  acquired  at  the  sale  made  by  the 
assignee  in  bankruptcy,  and  that  the  assignee  and  plaintiff  both 
took  snbject  to  the  trust  and  claim  in  favor  of  the  o.efendants, 
and  that  the  plaintiff  cannot  be  regarded  as  a  "  borrower,"  within 
the  law  of  1837,  and  can  therefore  have  no  relief  without  pay- 
ing, or  offering  to  pay,  the  sum  actually  loaned^ 

The  plaintiff,  with  other  positions,  insists  that  the  proceed- 
ings in  bankruptcy  were  void,  that  the  court  acquired  no  juris- 
diction, and>that  there  was  therefore  no  transfer  of  the  interest 
of  the  plaintiff  to  the  assignee,  upon  the  ground  that  the  petition 
and  schedule  were  not  verified  before  any  officer  having  author- 
ity to  take  the  verification  or  to  administer  the  oath. 

In  the  view  taken  of  this  part  of  the  case,  it  will  not  be  neces- 
sary to  examine  this  position  of  the  pluntiff 's  counsel.  It  will 
be  assumed  that  the  proceedings  in  bankruptcy  were  regular, 
that  the  court  had  jurisdiction,  &c.  &C 

What  were  the  rights,  then,  of  the  plaintiff?  Is  he  a  bor- 
rower within  the  contemplation  of  the  act  of  1887,  §  4  ?(a)  If  he 
is  to  be  regarded  as  a  borrower,  then  he  was  under  no  obliga- 
tion to  pay  or  offer  to  pay  any  interest  or  principal  on  the  sum 
or  thing  loaned,  and  the  court  is  prohibited  from  requiring  the 
payment  or  deposit  of  the  principal  or  interest,  as  a  condition  of 
granting  relief. 

In  Livingston  v.  Harris,  (11  Wend.  829,)  the  bill  was  filed 
by  the  surety  of  the  borrower,  and  Justice  Sutherland,  (p.  336,) 
entertained  no  doubt  that  he  was  to  be  considered  a  borrower; 
and  so  Senator  Tracy,  (p.  842.)  They  gave  the  only  opinions  de- 
livered in  the  court  of  errors.    In  Post  v.  Bank  of  Utica,  (7 

(a)  That  section  is  as  follows:  "  Whenever  any  boirower  of  moaay,  goods, 
or  things  in  actioni  shall  file  a  bill  in  chancery  for  relief  or  discovery}  or  both, 
against  any  violation  of  the  provisions  of  the  said  title,  or  of  this  act,  it  shall 
not  be  necessary  Ibr  him  to  pay,  or  offer  to  pay,  any  interest  or  principal  on 
the  sum  or  thing  Ipaned  -,  nor  sbAll  any  conrt  of  chancery  reqnire  or  compel 
the  payment  or  deposit  of  the  principal  snm  or  interest,  or  any  portion  thereof, 
as  a  condition  of  granting  relief  or  compelling  or  discovering  to  the  borrower, 
In  any  case,  nsnrions  loans  forbidden  by  said  title  or  by  this  act."  (Act  to 
prweni  uswyt  passed  Mof  16, 1887.  Laws  of  1887,  p.  486.  Oen.  Stat.  vol.  % 
p.lOSS.    iR,S.4tk€d.pAS2.) 
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mil,  891,)  the  bill  was  filed  by  the  grantee  of  the  mortgaged 
premises,  aDedging  usury  iu  tibe  mortgage.  It  was  held  that 
he  was  not  a  borrower^  In  some  of  the  opinions  deliyered  it  was 
said  that  the  term  borrower  embraced  the  party  to  whom  the 
loan  was  made,  and  his  sureties,  heirs,  devisees  and  personal 
representatives. 

In  Rexford  v.  Widgery  (2  Ccmsi.  181,)  the  bill  was  filed  by 
a  mortgagee,  to  aroid  a  prior  judgment,  for  usury,  and  it  was  held 
that  the  complainants  were  not  borrowers,  upon  the  authmty 
of  Post  V.  The  Bank  of  TJtica*  In  VUa$  ^Bacon  v*  Jones  ^ 
Piercy,  (1  Comst.  279,)  Bronson,  justice,  expressed  the  opinion 
that  the  term  borrower  did  not  include  the  sureties  of  the  bor- 
rower. Judge  Gardiner  expressed  the  contrary  opinion.  (Id. 
288.)  The  case  was  decided  upon  other  grounds ;  and  so  in 
Livingston  v.  Harris^  the  opinions  of  Sutherland  and  Tracy 
upon  the  question  here  referred  to  were  not  necessary  to  the  de- 
cision of  the  case.  I  do  not  regard  these  cases  as  in  point  upon 
the  question  now  under  consideration.  They  have  been  referred 
to  by  counsel,  and  are  here  noticed  as  showing  the  construction 
which  eminent  judges  have  put  upon  the  word  borrower,  in  con^ 
struing  the  statute.  The  question  in  the  present  case  rests  upon 
other  principleSi  It  is  not  denied  that  Schermerhom  once  oe« 
cupied  the  position  of  a  borrower,  but  it  is  insisted  that  his 
present  title,  if  any,  is  that  of  a  purchaser  from  the  borrower. 
In  other  words,  the  title  to  the  things  claimed  in  this  action, 
hftving  been  vested  in  Smith,  the  assignee  in  bankruptcy,  and 
the  plaintiff,  having  purchased  from  Smith,  he  is  to  be  regarded 
simply  as  a  purchaser,  without  any  regard  to  his  previous  char- 
acter of  borrower. 

In  my  opinion,  this  position  is  not  sound.  The  plaintiff  is 
certainly  within  the  letter  of  the  statute.  It  describes  him.  He 
was  the  borrower,  and  can  the  fact  that  for  a  time  he  was  di- 
vested of  the  title,  deprive  him  of  the  character  of  a  borrower? 

A  borrower  upon  bond  and  mortgage  contaminated  with  usu- 
ry, is  within  the  statute.  He  may  ocmvey  the  land  subject  to 
the  payment  of  the  mortgage,  and  his  grantee  is  not  within  the 
statute,  nor  can  his  grantee  defend  agunst  the  mortgage} 
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tJihovgh  the  stetuto  of  usury  has  made  the  mortgage  abso- 
Ivtely  Toii  Why  is  this  ?  The  borrower  may  always,  if  he 
choosey  pay  the  vsiarioas  loan ;  and  having  paid  it,  he  cannot 
xecov^er  it  back.  Qe  may^  when  sned,  suffer  judgment,  and  the 
debt  may  ihea  be  ooUected.  It  is  upon  these  principles  that  he 
may,  ia  the  ease  of  a  mtortgage,  sell  and  eomrey  the  premises 
mortgaged,  subject  to  the  mortgage.  In  other  words,  he  sells 
the  equity  of  redemption.  He  has  the  right  to  say  that  the  land 
flhall  be  first  appropriated  te  the  payment  of  the  usurious  mort- 
gage, Mid  his  gnuBtee  cannot  object  to  this  appropriation,  and 
cannot  therefore  eren  defend  against  the  mortgage.  {See  Qum»  )«€44^ 
V.  Kemf^  18  M4Jm.  Rep.  bib ;  SkufeU  v.  JShMfeif,  9  Pcnge, 
145;  Ridgey.Hybbard,UMass.Btp.V!A\  2  Hi22,  525, 6.) 
In  these  eases,  it  should  clearly  appear  that  t^e  mortgagee  or 
bonH)wer  has  elected  to  a£Srm  the  usurious  security,  and  that  he 
intMaded  to  provide  lor  its  payment.  In  such  a  ease,  it  would 
be  inequitable  that  the  purchaser  should  set  up  a  defense^  and 
thus  derive  a  benefit  by  defeating  the  mortgage,  for  instance, 
which  his  sxmt/^  never  intended  he  should  have,  said  for  which  Q9^*(i^ 
he  has  paid  no  consideration.  But,  in  the  case  put,  of  the  BMNrt-  ' 
gagor  selling  the  equity  of  redemption  only,  may  he  not  inter- 
pose the  defense  of  usury  to  the  bond?  Would  he  be  estopped 
firom  defending  because  he  had  ehosen  to  provide  for  the  payment 
of  the  usurious  loan  out  of  the  land?  I  think  no  one  will  con- 
tend this.  When  he  has  paid  the  actual  amount  loaned,  he  can- 
not collect  it  back.  It  is  then  beyond  his  control.  But  suppose 
he  places  the  money  in  the  hands  of  his  agent,  with  directions 
to  pay  it  to  the  kaider,  may  ha  a<^;at  any  time  before  payment, 
countermand  the  directions,  recall  the  money,  and  defend  against 
eoUecticm?  I  think  he  may.  Again,  suppose  in  the  caseof  the 
•eonveyaince  of  the  mortgaged  pnemiaes  subje^  to  the  payment 
of  the  mortgage,  that  the  mortgagor  pnrchases  the  knd  back 
from  his  grantee,  and  is  again  vested  with  the  title,  is  be  not 
restored  to  all  his  original  rights?  MayA^notsetupthedefSBuse 
of  usury  to  the  mortgage?  His  grantee  and  now  ibis  grantor 
could  not  do  so,  because  as  to  him,  the  mortgagor  elected  to  pro- 
vide for  the  payment  of  the  loan  out  of  the  land ;  but  this  election 
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or  provision  was  not  payment ;  and  when  he,  the  mortgagor, 
again  becomes  vested  with  the  land,  he,  in  my  opinion,  may  in- 
terpose the  defense  of  nsury.  And  bebg  a  barrawerj  he  may 
avail  himself  of  the  provisions  of  the  act  of  1887.  So  in  the  case 
under  consideration.  Schermerhom  was  the  borrower;  for  a 
time,  he  parted  with  the  title  of  the  property  demanded  in  this 
suit ;  and  if  it  should  be  assumed  that  those  to  whom  the  title 
passed,  could  not  avail  themselves  of  the  statute  relating  to  bor- 
rowers, or  that  they  could  not  even  defend,  it  would  not  follow 
that  Schermerhom  could  not  do  so  upon  being  reinvested  with 
^*  >;  .jAe  title. 

The  assignee  in  bankruptcy  could  defend,  and  so  could  any 
person  deriving  title  from  him.  The  law  vested  the  property  of 
the  bankrupt  in  the  assignee,  for  the  benefit  of  the  creditors  of 
the  bankrupt,  having  bonafde  debts,  and  no  creditor,  not  having 
a  debt  or  demand  which  he  could  enforce  against  the  bankrupt, 
has  any  clidm  upon  the  property  of  the  bankrupt. 

The  principle,  which  estops  a  grantee  of  mortgaged  premises, 
^^^1^4  subject  to  the  payment  of  the  mortgage,  hasL  ngj^pplication  to 
'  the  case  of  assign^nts  by  insolvent  debtors,  or  to  the  estates 
of  bankrupts,  proceeding  under  the  act,  for  a  discharge.  {Pratt 
V.  Adams,  7  Paig^  641.  Bankrupt  act  of  1841,  }  5.)  The 
assignee  in  bankruptcy  has  no  authority  to  pay  usurious  debts, 
and  although  he  may  not  be  regarded  as  a  borrower,  so  as  to 
enable  him  to  resort  to  the  remedy  given  by  the  act  of  1837, 
still,  in  my  opinion,  the  purchaser  of  the  property  from  the 
assignee  may  avail  himself  of  the  provisions  of  that 'act,  provided 
he  was  the  borrower.  In  this  case,  Schermerhom  was  the  bor- 
rower. He  comes  within  the  letter  of  the  act.  There  is  no 
estoppel  in  this  case.  No  one  has  been  estopped  from  defend 
ing,  and  thJd  plaintiff  has  now  the  title  to  the  things  demanded  in 
the  action,  and  he  is  the  person  described  by  the  term  borrower, 
in  the  statute.    The  objection  cannot  prevail. 

[OHAUTAtr^nE  General  Term,  September  6, 1862.  Marvin,  Hoyt  and  Mul* 
^,  Jnatioefl.] 
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An  inquisition,  by  which  a  person  is  found  to  be  of  unsound  mind  and  inca- 
pable of  conducting  his  own  affairSiin  consequence  of  habitual  drunkenness, 
is  conclusive  cTidence  of  the  incapacity  of  such  person. 

Aocording-ly  Add,  in  an  action  against  the  indorser  of  a  bill  of  exchange,  who 
after  the  making  and  indorsing  of  the  bill  had  been  found  to  be  an  habitual 
drunkard,  upon  a  commission  issued  for  that  purpose,  that  after  the  finding 
of  the  inquisition  the  defendant  was  not  competent  to  waive  notice  of  non- 
payment and  protest ;  and  that  evidence  that  at  the  time  of  signing  such 
waiver  he  was  perfectly  sober  and  competent  to  transact  business,  was  inad- 
missible. 

Assumpsit,  tried  before  Hott,  justdoe,  at  the  Livingston 
drcait  in  December,  1847.  The  action  was  against  the  defend- 
ant as  indorser  of  a  bill  of  exchange  or  draft,  drawn  by  0.  P, 
Wilder  upon  George  L.  Davis  for  $500,  dated  Perry,  July  9th, 
1845,  payable  to  the  order  of  the  drawer,  six  months  after  date, 
and  indorsed  by  the  drawer,  David  L.  Stewart,  and  the  defend- 
ant. On  the  face  of  the  draft  was  written,  '^  accepted,  payable 
at  the  Merchants  Bank  in  the  city  of  New- York,  Geo.  L.  Davis." 
The  defendant,  by  a  written  stipulation  bearing  date  January 
5th,  1846,  had  waived  notice  of  non-payment  and  protest  of  the 
draft.  There  was  no  evidence  of  the  presentation  of  the  draft 
for  payment  at  its  maturity,  or  of  protest  for  non-payment,  or 
notice  thereof. 

The  defense  relied  upon  was,  that  after  the  date  of  the  draft, 
and  before  the  date  of  the  stipulation  waiving  notice  of  non- 
payment and  protest,  a  petition  had  been  presented  to  the  late 
court  of  chancery,  before  the  vice-chancellor  of  the  8th  circuit, 
setting  forth  that  the  defendant  was  of  unsound  mind  by  reason 
of  habitual  drunkenness,  and  praying  a  writ  de  bnuUico  in- 
quirendoy  to  inquire  into  such  lunacy  and  habitual  drunkenness. 
That  such  writ  was  allowed  and  issued  pursuant  to  such  petition ; 
and  that  such  proceedings  were  thereupon  had  that  afterwards, 
and  on  the  31st  day  of  December,  1845,  by  an  inquisition  of  a 
jury  of  the  county  of  Wyoming,  the  defendant  was  found  to  be 
of  unsound  mind  in  consequence  of  habitual  drunkenness,  and  in- 
capable of  conducting  his  own  affairs,  or  of  governing  himself  or 
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of  taking  care  of  his  property,  and  that  he  had  been  in  the  same 
state  from  the  Ist  day  of  July  then  hist  past ;  and  that  such 
further  proceedings  were  thereupon  had,  that  on  the  9th  day  of 
February,  1846,  a  final  writ  was  issued  by  order  of  said  court, 
committing  the  person  and  estate  of  the  defendant  to  Samuel 
Sharpsteen,  a  committee  appointed  by  the  court  for  that  purpose. 
The  bill  of  exceptions  set  forth  at  length  all  the  proceedings 
which  resulted  in  the  issuing  of  the  last  mentioned  writ,  together 
with  the  said  writ  at  length.  The  inquisition  was  filed  January 
13th,  1846.  The  order  appointing  Sharpsteen  a  committee, 
bore  date  in  February,  1846.  The  plaintiff  offered  to  prove 
that  the  draft  in  question  was  made  for  ike  accommodation  of 
the  drawer;  that  the  drawee  had  no  funds  of  the  drawer  in  his 
hands  at  the  time  of  aocepting  the  same,  or  since.  That  at  the 
time  of  making  and  accepting  the  draft,  there  was  no  expec- 
tation that  the  drawer  would  have  fuhds  in  the  hands  of  the 
drawee  to  meet  the  said  draft.  That  the  defendant  knew  all 
these  facts  at  the  time  he  indorsed  the  draft,  and  that  he  was 
then  perfectly  sober  and  competent  to  transact  business.  This 
evidence  was  objected  to  by  the  defendant's  counsel  and  the 
objection  sustained,  to  which  the  plaintiff's  counsel  excepted. 

The  plaintiff's  counsel  further  offered  to  prove,  that  at  the 
lime  the  defendant  signed  the  waiver  of  notice,  &c.  and  at  the 
time  he  indorsed  the  draft,  he  was  perfectly  sober,  and  compe- 
tent to  transact  business.  The  defendant's  counsel  objected  to 
this  evidence,  and  the  justice  decided  that  the  plaintiff  could 
not  give  any  evidence  in  relation  to  the  situation  of  the  defend- 
ant at  the  time  he  signed  the  waiver,  because  that  was  done 
after  the  finding  of  the  inquisition  of  lunacy.  To  which  decisaoa 
the  plaintiff's  counsel  excepted.  The  justice  further  decided, 
that  the  plaintiff  might  prove  that  the  defendant  was  sober  and 
competent  to  transact  business  at  the  time  he  indorsed  the  draft ; 
but  unless  the  plaintiff  could  charge  the  defendant  with  no* 
tice  of  non-payment  and  protest  in  some  other  way  than  by  said 
paper  waiving  such  notice,  such  proof  would  amount  to  nothing. 
To  the  last  part  of  such  decision  the  plaintiff's  counsel  excepted. 

The  plaintiff's  counsel  further  offered  to  prove,  that  at  the 
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time  of  receiving  the  aforesaid  waiver  of  notice,  &,c.  and  at  the 
time  of  the  trial,  the  plaintiff  was  the  bona  fide  owner  of,  and 
h^  paid  a  fall  and  valuable  consideration  for,  the  said  draft ; 
and  that  neither  the  plaintiff  nor  his  agent  who  held  the  draft 
toi  collection,  had  any  notice  or  knowledge  of  the  proceedings, 
or  of  the  finding  of  the  in(|iiisition  aforesaid  in  relation  to  the 
defendant,  and  therefore  did  not  cause  the  said  draft  to  be  pro- 
teated.  This  offer,  upon  objection  by  the  defendant's  counsel, 
was  overruled  by  the  court,  and  the  Evidence  rejected ;  to  which 
the  counsel  for  the  plaintiff  excepted. 

A  verdict  having  been  found  for  the  defendant,  the  plaintiff 
moved  to  set  it  aside,  and  for  a  new  triaL 

This  suit  was  commenced  in  pursuance  of  an  (»der  of  the 
court  of  chancery,  made  on  the  8th  day  of  June,  1847,  before 
the  vice  chancellor  of  the  eighth  eurouit,  en  petition  of  the  plain- 
tiff^ granting  the  plaintiff  leave  to  prosecute  the  defendant  for 
the  purpose  of  collecting  the  draft  in  question* 

O.  HdatinffSy  for  the  plaintiff 

E.  Dcerwin  Smithy  for  the  defendant 

By  the  Courts  Welles,  J.  I  think  the  only  question  in  this 
case  worthy  of  consideration,  is  whether  the  plaintiff  should  have 
been  allowed  to  prove  that  the  defendant^  at  the  time  he  signed 
the  written  waiver  of  notice  of  non-payment  and  protest  of  the 
draft,  was  perfectly  sober  and  competent  to  transact  business. 
The  waiver  bore  date  after  the  finding  of  the  inquisition.  Was 
the  inquisition  conclusive,  or  only  prima  fade  evidence  of  the 
incapadty  of  the  defendant  ?  The  weight  of  authority  seems  to 
be  that  it  was  conclusive.  In  VAnwrwx  v.  Orosbf/,  (2  Paige^ 
427,)  Chancellor  Walworth  says,  ''  As  to  acts  done  by  the  luna- 
tic or  drunkard,  before  tiie  issuing  of  the  oonumssion,  and  which 
are  overreached  by  the  retrospective  finding  of  the  jury,  the  in- 
quisition ia  only  presumptive,  but  not  condusive  evidence  of 
incapacity.  But  all  ^fts  of  the  goods  and  chattels  of  the  idioi, 
lunatici  or  drunkard,  and  all  bonds  or  otiiev  ccntoaots  made,  by 
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him  after  the  actual  finding  of  the  inquisition  declaring  his  in- 
competency, and  until  he  is  permitted  to  assume  the  control  «f 
his  property  by  the  permission  of  the  court,  are  utterly  void." 
The  chancellor  refers  to  Beverly's  case,  (4  Cok^s  Rep.  126,  i, 
127,  a.)  And  this  rule  seems  to  have  been  followed  in  this 
state,  and  may,  I  think,  be  regarded  as  established.  {See  matter 
of  Burr,  a  lunatic,  2  Barb.  Ch.  R.  208 ;  Matter  of  Patterson, 
an  habitual  drunkard,  4  How.  Pr.  R.  34.)  The  rule  in  Mas- 
sachusetts is  the  same,  with  the  exception  that  the  lunatic  may, 
during  a  lucid  interval,  after  office  found,  make  his  last  will  and 
testament  without  permission  of  the  court.  ( White  v.  Palmer, 
4  Mass.  Rep.  147.  Stone  v.  Damon,  12  Id.  488.  Leonard 
v.  Leonard,  14  Pick.  280.  Breed  v.  Pratt,  18  Id.  115.)  And 
I  am  not  aware  that,  in  this  state,  it  has  ever  been  held  that  a 
last  will  and  testament,  made  by  a  person  under  a-  committee, 
or  after  inquisition  found,  although  without  the  pomission  of 
the  court,  would  be  absolutely  void.  In  the  matter  of  Burr, 
a  lunatic,  the  order  merely  discharged  the  lunatic  from  the  com- 
mission and  inquisition  so  far  as  to  permit  him  to  make  his  will, 
under  the  advice  and  with  the  sanction  of  a  vice  chancellor. 
He  was  left  at  liberty  to  revoke  and  cancel  the  will  entirely, 
without  such  sanction.  But  suppose  he  had  made  a  will  with- 
out the  sanction  of  the  court,  I  think  it  is  at  least  an  open  ques- 
tion, in  this  state,  whether  the  persons  interested  in  sustaining 
it,  would  not  be  permitted  to  show  that  he  was  of  sound  mind 
and  memory  at  the  time  it  was  made.  I  am  well  satisfied  that 
it  has  never  been  judicially  held  otherwise.  If  it  were  neces- 
sary, I  tllink  it  might  be  shown  that  such  proof  would  be  ad- 
missible. The  only  effect  of  the  commission  in  such  case,  would 
be  to  shift  the  burthen  of  proof.  That,  however,  is  foreign  to 
the  question  in  this  case,  and  the  remarks  are  made  only  to 
guard  against  any  inference  that  I  concur  in  the  remark  found 
in  the  case  cited  from  4  How.  Pr.  Bep.,  that  the  rules  in  this 
state  and  Massachusetts  are  different. 

The  liability  of  an  indorser  of  a  time  draft  is  contingent  and 
conditional.  It  depends  upon  three  things ;  first,  that  it  shall 
not  be  accepted  by  the  drawee  when  presented  for  that  purpose; 
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second,  that  if  accepted,  it  shall  not  be  paid  by  the  acceptor  at 
maturity,  according  to  its  tenor,  when  properly  presented  for 
payment ;  and,  third,  in  either  case,  that  the  holder  shall  give 
notice  to  the  indorser  of  such  non-acceptance,  or  non-payment. 
Presentation  and  notice  in  both  cases  is,  in  general,  indispensa- 
ble to  the  indorser's  liability,  unless  he  chooses  to  dispense  with 
it.  If  neither  is  done,  his  liability  fails  to  become  absolute  and 
is  at  an  end.  Presentation  and  notice  are  as  essential  to  the 
indorser's  liability  as  the  indorsement  itself;  and,  it  seems  to 
me,  the  effect  of  the  inquisition  upon  the  act  of  the  defendant, 
by  which  it  is  claimed  these  conditions  of  his  liability  have  been 
dispensed  with,  should  be  the  same  as  upon  the  act  of  indorsing 
the  draft,  provided  that  had  taken  place  after  the  finding  of  the 
inquisition.  It  is  claimed  that  if  the  defendant  could  not  waive 
presentation  and  notice  on  account  of  the  inquisition,  the  same^ 
reason  would  make  service  of  noticis  upon  him  useless  and  void. 
So  far  as  notice  is  concerned,  I  am  not  sure  but  that  would  be 
so.  But  the  presentation  of  the  draft  for  payment  after  accept- 
ance, was  a  different  thing.  That  was  a  proceeding  in  which 
the  defendant  was  to  take  no  part,  and  whether  in  this  case,  as 
the  draft  matured  between  the  finding  of  the  inquisition  and  the 
appointment  of  the  committee,  any  notice  at  all  was  necessary, 
it  is  not  material  to  decide.  A  demand  was  clearly  necessary, 
and  a  condition  precedent  to  the  defendant's* liability,  which  he 
was  not  competent  to  waive. 

I  am  of  opinion,  therefore,  that  the  learned  justice  committed 
no  error  in  excluding  the  evidence  in  question,  and  that  a  new 
trial  should  be  refused. 

Ordered  accordingly. 

[Monroe  Geheral  Term,  June  8, 1861.  ITeUes,  Sdden  and  Johnson^  Jns- 
tioei.] 
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Where  the  plaintiff  contracted  with  the  defendants  to  build  for  them  a  stone 
bnildlDg  in  a  good,  skillflil  and  workmanlike  manner,  at  a  specified  sum 
per  perch,  of  materials  to  be  Aimished  by  the  defendants,  which  price  the 
defendants  agreed  to  pay  on  the  completion  of  the  work^,  and  the  pkuntiff 
built  the  house  in  so  unskillful,  negligent,  and  unworkmanlike  a  manner 
that  the  walls  were  cracked,  warped  and  unsafe,  and  could  not  be  made 
good  aid  safb  walls  without  taking  down  and  rebuilding  two-fifths  of  the 
same ;  Heldf  that  the  plaintiff  could  not  recoyef  any  compensation  Ibr  the 
work  done  by  him. 

Appeal,  by  the  plaintiff,  from  a  judgment  rendered  at  special 
term.  The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

H.  K.  Jerome^  for  the  appellant. 

O.  Haatin^a  and  M.  S.  Newton^  for  the  respondents. 

Bjf  the  Courts  Welles,  J.  The  action  was  brought  by  Pull- 
man, the  appellant,  to  recover  pay  for  doing  the  mason  work  in 
putting  up  the  walls  of  a  cobble-stone  house  for  the  respondents, 
upon  their  land  in  the  town  of  Webster,  Monroe  county,  at  the 
price  of  fifty  cents  a  perch,  the  respondent  furnishing  the  mate- 
rials, and  claiming  that  the  walls,  when  completed,  measured 
540  perches ;  also  for  extra  work  on  the  same  building ;  and  for 
damages  in  consequence  of  the  respondents  not  being  ready  for 
the  appellant  to  commence  the  work  according  to  agreement  The 
answer  denied  any  indebtedness  of  the  respondents  to  the  appel- 
lant ;  and  set  out  a  special  parol  agreement  between  the -parties 
respecting  the  building  the  walls  of  the  house  m  question,  alledg- 
ing  that  the  appellant  commenced  the  work,  and  went  on  and 
pretended  to  have  completed  it ;  but  alledged  that  it  was  not  done 
according  to  contract,  but  that  it  was  done  in  an  unskillful,  un- 
workmanlike manner,  specifying  the  defects  particularly,  and 
claiming  that  the  work  was  worthless,  and  that  their  damage  in 
consequence  thereof  was  $805.  The  replication  fortified  the 
complaint,  and  alledged  that  whatever  defects  existed  were  atlri- 


r 


MONROE-nJUlSrE;  1851.  175 


Pnnmaii  v.  Gomiiig. 


bniaUe  to  the  directi<»0  and  oondnot  of  the  respondents,  and  the 
badness  of  the  materials  fhnushed. 

The  aeticm  was  tried  before  referees,  who,  after  hearing  a 
k^ge  amouat  of  evtdenoe,  made  a  report,  in  July,  1849,  by  which 
tiiey  fenad  that  the  plaintiff,  (the  appellant,)  in  the  spring  of 
the  year  1848|  eontracted  with  the  def(Nadants  (the  respondents) 
to  build  them  the  cobble-stone  building,  with  walls  of  the  dimen- 
sions menlaoned  in  the  answer,  in  a  good,  skillful  and  work- 
Bianlike  manner,  at  and  ftbr  the  sum  of  fifty  cents  a  perch,  of 
materials  to  be  furnished  by  the  defendants,  which  price  the 
defiBndants  agreed  to  pay  wheji  ibhe  work  should  be  completed  in 
manner  aforesaid. 

The  referees  further  found  by  their  report,  that  the  plaintiff 
eonetnieted  the  walls  of  such  building,  of  materials  furnished  by 
the  defendants,  by  the  12th  day  of  August,  1848 ;  but  that  he 
oonstmoted  the  same  in  so  unskillful,  negligent  and  unwork- 
maiJike  manner,  that  by  reason  thereof  they  were  cracked, 
warped  and  m:isafe,  and  could  not  be  made  good  and  safe  walls, 
without  taking  down  and  rebuilding  two-fifths  of  the  same. 

They  also  found  that  the  defendants  had  not  accepted  the 
work,  nor  waived  a  fiuthful,  skillful  and  workmanlike  perform- 
ance thereoi  That  the  other  material  allegations  in  the  plead-. 
ings  they  did  not  find  proved ;  and  they  therefore  found  that  the 
defeodaofts  were  not  indebted  to  the  plaintiff  far  the  work. 

By  a  supplemental  report,  made  in  pursuance  of  an  order  of 
ihe  court,  the  referees  reported  that  the  ground  upon  which  tfaey 
found  thai  the  plaintiff  was  not  entitled  to  recover,  was,  that 
while  they  foand  that  two-fifths  of  the  wall  built  would  require 
to  be  taken  down  and  relaid,  they  did  not  regard  the  plaintiff's 
job  complete,  and  found  that  it  was  not  so.  Also  that  they 
found  the  value  of  the  good  wall,  exclusive  of  materials,  to 
be  $161,60,  and  the  expense  of  taking  down  the  bad  wall  to  be 
$57,  and  the  value  of  the  good  wall  after  deducting  the  latter 
sum  to  be  $104,60 ;  to  this  they  added  $4,50  for  extra  work, 
making  $109.  That  this  last  sum  was  the  value  of  the  plain- 
tiff's services  to  the  defendants,  unless  they  might  have  sus- 
tained damages  by  loss  of  the  use  of  the  building. 
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Judgment  was  entered  in  favor  of  the  defendants,  at  a  spedal 
term,  from  which  the  plaintiff  appealed. 

It  is  admitted  by  the  appellant's  counsel  to  be  a  general  rule, 
that  in  actions  for  work,  labor  and  services,  where  performance 
of  the  work  to  be  done  is  the  consideration  of  the  promise  to  pay 
for  it  the  stipulated  price,  a  substantial  performance  is  a  condi- 
tion precedent  to  the  right  to  recover.  But  it  is  claimed  that 
this  rule  has  its  exceptions,  and  that  in  cases  of  building  con- 
tracts, especially  on  the  land  of  the  party  for  whom  the  building 
is  constructed,  where  the  work  is  ^ly  done  but  not  in  the  man- 
ner stipulated  in  the  contract,  yet  if  done  in  good  faith  and  it  is 
of  any  value  to  the  party,  he  is  answerable  for  the  amount  of 
such  value,  deducting  what  it  would  cost  to  make  the  work  as 
good  as  the  contract  required.  This  is  a  question  of  a  good  deal 
of  practical  importance,  and  has  been  the  subject  of  much  dis- 
cussion and  some  conflict  of  decision  in  the  courts  of  England 
and  this  country.  As  remarked  by  Bronson,  justice,  in  Mead 
V.  Degolyer,  (16  Wend.  682,)  "  Some  confusion  has  crept  into 
the  cases,  for  the  want  of  proper  care  in  distinguishing  between 
the  right  and  the  remedy ;  or  in  other  words,  between  the  cause 
of  action  and  the  mode  of  enforcing  it.  These  are  distinct  con- 
siderations, and  yet  the  language  of  judges,  in  relation  to  one 
branch  of  the  subject,  has  frequently  been  quoted  as  an  author- 
ity in  relation  to  the  other.  Where  there  is  no  dispute  about 
the  right  of  action,  there  may  be  still  a  question  about  the  form 
of  the  remedy."  Many  cases  are  reported  where  the  plaintiff 
has  not  been  allowed  to  recover  when  it  appeared  he  had  a  good 
cause  of  action,  on  the  ground  that  his  declaration  was  not 
adapted  to  his  case  as  disclosed  by  the  evidence ;  as  for  instance, 
where  he  had  declared  upon  a  special  agreement  to  perform  a 
particular  service,  or  do  a  particular  job  of  work  in  a  specified 
manner  and  within  a  certain  time,  for  a  compensation  agreed 
upon,  averring  performance  on  his  part,  and  the  evidence  showed 
only  a  part  performance  and  a  legal  excuse  for  not  performing 
the  residue,  or  a  full  performance  but  not  by  the  time  or  in  the 
manner  which  the  contract  required,  but  there  had  been  a  waiver 
of  strict  performance  or  an  acceptance  by  the  other  party,  ov  an 
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express  or  an  implied  agreement  eztoidiBg  the  ^e  or  cliangmg 
(he  manner  of  performance.  In  all  <^  tiiese  cases  the  plaintiff 
woold  be  mtided  to  recover  for  his  services  on  the  conmum 
counts  for  work  and  labor,  but  not  under  a  spedal  count  upon 
the  contract 

In  this  case,  however,  there  is  no  question  made  in  relation  to 
the  form  of  stating  the  cause  of  action  in  the  complaint  It  is 
simply  a  question  of  the  aj^pellant's  right  to  recover,  upon  the 
£hcts  found  by  the  refefjiM. 

There  is  a  class  of  cases,  in  which  a  recovery  may  be  had, 
where  the  plaintiff  has  contracted  to  build  or  do  eene  other  work 
for  another,  and  the  work,  though  actually  performed,  has  not 
been  done  within  the  stipulated  time,  or  there  has  been  some 
other  departure  from  the  tenns  of  the  contract.  Of  this  char- 
acter doubtless  was  i!]0cA:'«ca«e,mted  in  iSiiUer'^iVl  P.  189^  The 
passage  in  Buller  is  as  follows  :  ^  But  if  he  [the  plaintiff]  prove 
a  special  agreement,  and  the  work  done,  but  not  pursuant  to  the 
agreement,  he  shall  recover  upon  the  quantum  meruit^  for  oth- 
erwise he  would  not  be  able  to  recover  at  all ;  as  if  in  a  9«Min^tM9i 
meruit  for  work  and  lalxMr,  the  plaintiff  proved  he  had  built  a 
house  for  the  defendant,  though  the  defendant  should  afterwards 
prove  that  there  was  a  special  agreement  about  the  building  of 
it,  vis.  that  it  should  be  built  at  such  a  time  and  in  such  a  man- 
ner, and  the  plaintiff  had  not  performed  the  agreement,  yet  the 
plaintiff  would  recover  upon  the  quantum  meruit^  though  doubts 
less  such  proof  on  the  part  of  the  defendant  might  be  proper  to 
lessen  the  quantum  of  damages."  The  same  doctrine  was  held 
in  Linningdale  v.  Livi9iffst(m^  {10  ioAn.  86,)  and  ms  reco^ 
nized  as  good  law  in  Js^minga  v.  Ckmp^  (18  Id.  94.)  In  the 
last  case^  Spencer,  justice,  who  delivered  the  opini<m  of  the  court, 
explains  the  doctrine  in  Buller  as  follows :  *'  It  supposes  a  per* 
lermance  of  the  contract  with  variations  from  the  agreement, 
probably  with  the  assent  of  both  parties ;  or  it  may  mean  an 
extension  of  the  time  within  which  the  t^greement  was  to  be 
performed,  with  the  like  assent."  lAie  rule  in  Buller  is  also 
cited  with  approbation  by  the  court  and  followed,  in  the  case  of 
JbuM  v.  Schroeppdj  (4  Cowenj  664.)    In  that  case,  Sutheriand, 
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justice,  who  delivered  the  opinion  of  the  court,  says :  ^*  I  consider 
it  well  settled,  that  if  there  be  a  special  agreement  to  do  a  piece 
of  work,  and  the  work  be  done,  but  not  pursuant  to  such  agree- 
ment, either  in  point  of  time  or  in  any  other  respect,  the  party 
can  recover  upon  the  common  counts."  I  would  add  to  Jttstice 
Sutherland's  rule  the  same  explanation  that  Spencer,  justicCi 
did  to  the  rule  in  Buller.  Many,  if  not  the  most  of  the  cases 
on  this  point,  turn  upon  the  question  of  the  adaptatidla  of  the 
declaration  to  the  case  as  proved.  And  when  that  is  the  only 
question,  the  rule  in  respect  to  the  right  of  action  i^  sometimes 
found  to  be  stated  without^ufSdent  care  and  caution.  In  the 
case  put  by  Justice  Sutherland,  he  uses  the  expression  "  either 
in  point  of  time,  or  in  any  other  respect^  He  certainly  does  not 
mean  to  be  understood  in  the  absolute  unlimited  sense  which  his 
words  import.  I  have  met  with  no  case  which  I  am  willing  to 
follow  as  authority,  falling  within  this  class,  where  the  plaintiff 
was  allowed  to  recover,  unless  there  had  been  a  waiver  of  strict 
performance,  or  an  acceptance  by  the  party  for  whom  the  work 
was  done,  or  something  equivalent  to  a  waiver  or  acceptance ; 
and  it  seems  to  me,  to  allow  a  recovery  on  any  other  ground 
would  be  substituting  sympathy  or  caprice  for  the  principles 
of  law. 

Looking  at  the  present  case  in  view  of  the  foregoing  rule,  with 
the  qualifications  and  limitations  mentioned,  it  seems  to  me  the 
appellant  cannot  recover  in  this  action  upon  the  facts  reported 
by  the  referees.  According  to  that  report  he  constructed  the 
mils  of  the  building  in  question  in  so  unskillful,  negligent  and 
unworkmanlike  a  manner  as  that  by  reason  thereof  they  are 
onufted,  warped  and  unsafe,  and  cannot  be  made  good  and  safe 
walls  without  taking  down  and  rebuilding  two-fifths  of  the 
same.  It  also  states  that  the  respondents  have  not  accepted 
the  work,  nor  wiiived  a  faithful,  skillful  and  workmanlike  per- 
fbrmanee  tiiereof.  I  confess  I  can  see  no  ground  upon  which  a 
recovery  can  be  had,  either  on  principles  of  law  or  common  jus- 
tice ;  or  why  the  respondents,  upon  tiie  nicest  rules  of  ethics  or 
science  of  casuistry,  should  be  called  upon  to  pay  for  work  thus 
dine*    la  judgment  of  law,  it  was  a  part  of  tiie  appellant^s  uor 
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dertaldng  that  he  possessed  the  requisite  skill  and  knowledge 
to  perform  the  work  in  a  skillful  and  workmanlike  manner.  If 
the  failure  was  in  consequence  of  his  ignorance,  he  clearly  is 
not  entitled  to  pay,  and  a  fortiarh  if  it  happened  through  his 
negligence.  Most  emphatically  then,  he  cannot  recov w  where, 
as  the  report  shows,  the  failure  was  the  consequence  of  both 
causes  combined. 

There  is,  I  am  forced  to  admit,  some  authority  in  the  books 
for  saying  that  even  in  a  case  of  the  kind,  where  the  work,  al-  ^ 
though  improperly  or  unskillfully  done,  is  still  of  some  use, 
benefit  and  value  to  the  employer,  the  workman  will  be  entitled 
to  so  much  as  the  work  is  reasonably  worth  to  the  employer, 
under  all  the  circumstances,  making  the  employer  all  due  and 
reasonable  allowances.  It  seems  to  me  that  such  a  rule  is  with- 
out a  basis  to  rest  upon,  and  would  be  much  more  fitting  a  court 
of  conciliation,  than  of  law.  When  understood  with  the  quali* 
fications  and  limitations  I  have  mentioned,  it  will  answer ;  but 
without  them,  I  am  not  willing  to  follow  it  If  a  man  contract 
to  deliver  a  thousand  bushels  of  wheat  by  a  particular  day,  and 
delivers  only  nine  hundred  bushels  by  the  day,  and  refuses  or 
neglects  to  deliver  the  remainder,  he  cannot  recover  for  that 
delivered.  The  case  of  OxendxtU  v.  WethereJlj  (9  Bam.  ^ 
OresSf  886,)  holding  a  different  rule,  was  disapproved  by  this  court ' 
in  Champlin  v.  Rowley,  (18  Wend.  258,)  and  by  the  court  for 
the  correction  of  errors,  /K  C.  in  errors  (18  Id.  187.) 

If  in  the  case  supposed,  of  a  part  performance  of  a  contract 
to  deliver,  the  party  is  not  entitled  to  recover  for  the  wheat 
actually  delivered,  or  the  party  receiving  it  not  bound  to  make 
compensation  to  the  extent  of  the  benefit  he  has  derived  from  such 
part  perfcmnance,  upon  what  principle  of  kw,  equity  or  morality, 
shall  the  appellant  be  entitled  to  recover  in  the  present  case? 
Does  the  fact  that  he  has  completed  the  work  in  the  manner 
stated  in  the  report  make  any  difference?  If  it  does,  I  confoss 
I  am  utterly  unable  to  perceive  any  good  reason  why.  If  the 
walls  of  the  building  in  question  had  been  carried  up  to  the 
upper  plates,  and  all  completed  ezcej^ting  the  gable  ends,  -and 
done  in  the  best  possible  noanner  so  far,  and  then  abwdoned  by 
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ihe  appellant  withoat  the  consent  of  the  respon^nts,  no  cia$ 
iroold  contend  that  he  would  be  entitled  to  recover  any  thing, 
although  the  work  might  be  completed  at  an  expense  of  |^5  to 
the  respondents.  According  to  some  adjudged  cases,  not  how* 
ever  in  this  state,  the  appellant  would  be  entitled  to  recover  in 
the  case  supposed,  upon  the  principle  that  it  is  unconsdeniious 
and  inequitable  for  a  party  who  has  been  actually  benefited  by 
the  part  performance  of  a  contract,  above  or  beyond  the  dam^ 
ages  he  has  sustained  by  the  non-performance  of  the  residue,  to 
retiun  this  excess  of  benefit  without  making  the  other  party  a 
compensation  therefor ;  and  that  this  excess  of  benefit  arising 
from  the  part  performance  of  the  other  party,  forms  a  new  con- 
sideration, upon  which  the  law  implies  a  promise  to  pay,  and 
which  excess  of  benefit  therefore  may  be  recovered  in  the  equi- 
table action  of  assumpsit.  It  seems  to  me  that  by  adopting 
such  reasoning,  courts  of  law  get  out  of  their  appropriate  sphere 
and  assume  the  province  of  making  law  for  parties. 

It  is  to  be  remarked  in  this  case  that  the  appellant  furnished 
none  ol  the  materials  for  the  building.  All  that  he  had  eon- 
tributed  was  in  his  labor,  and  the  referees  have  found  that  to 
have  been  unskillfally  and  negligently  performed^  And  although 
it  is  shown  by  a  supplemental  report,  that  the  value  of  the 
labor,  after  deducting  the  expense  of  making  it  good,  would  be 
$109,  yet  it  does  not  appear  that  the  appellant  has  otEnred  to 
take  down  the  bad  wall  and  rebuild  it,  or  that  the  respondenta 
have  ever  as  yet  been  able  to  make  any  use  whatever  of  the 
building,  or  that  they  ever  will 

ThecaseoffEiyvard  v.  Leonard,  (T  Pick.  181,)  was  in  many 
respects  like  the  preset  in  its  circumstances.  The  plaintiff 
was  allowed  to  recover,  on  the  ground  that  the  d^ndant  waived 
all  exceptions  to  the  manner  in  which  the  work  was  done.  In  the 
case  of  iSbii^A  V.  T%e  Cong.  Meetmglhuse  in  LoweUy{S  Pick 
178,)  the  defendants  had  gone  into  the  occupancy  of  the  house^ 
iknd  although  it  was  not  buih  according  to  contract,  the  plaintiff 
'Was  allowed  to  recover  what  the  defendants  had  been  benefited 
by  the  work  done^  and  yiaterials  furnished  by  the  plaintiffs 
The  case  atdttes  that  the  defendants  had  occupied  die  house  ae  ft 
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]dM6  of  Tfonhip,  bat  without  prejudice  to  their  rights.  In  my 
jodgmeat  tho  dedskm  oatinot  be  upheld  upoD  wy  knowB  prin^ 
eiptoi  imleflB  there  was  an  aceeptanoe  or  waiver  of  strict  per^ 
formance.  If  it  intended  to  go  farther,  I  mnst  tespectiyelj 
dissent  firam  it. 

I  have  examined  all  of  the  nnmerons  cases  referred  to  by  the 
appellant's  connsel,  to  which  I  have  been  able  to  have  access, 
and  am  satisfied  that  whatever  the  language  of  some  of  them 
may,  seem  to  convey,  the  true  rule  is  as  I  have  stated.  I  can 
see  no  jost  gronnd  for  making  a  distinction  between  a  building 
eontract  and  any  other.  Hard  cases  sometimes  arise.  The  case 
of  Champlin  v.  Rowley^  (15  Wend*  258,)  was  a  hard  case^  and 
there  have  been  many  suoh ;  but  courts  have  no  right  to  make 
contracts  for  parties,  nor  do  they  possess  the  power  of  dispensing 
with  any  rule  of  law. 

It  is  urged  by  the  appellant's  counsel  that  the  report  is  in  sev- 
eral respects  contrary  to  the  evidence. 

Without  going  into  a  discussion  of  the  evidence,  in  this  place^ 
it  is  sufficient  to  say,  that  I  have  read  it  carefully  through  and 
cannot  see  that  there  is  such  a  decided  preponderance  in  favor 
of  the  appellant  on  any  of  the  points  to  which  the  report  relateSj 
as  to  justify  the  court  in  disturbing  the  finding  of  the  referees. 
I  am  by  no  means  prepared  to  say  that  I  should  have  come  to 
the  same  conclusions  of  fact  upon  some  of  the  material  questions 
in  the  ease ;  still,  in  a  case  of  this  kind,  it  is  not  in  the  province 
of  the  court  to  decide  questions  of  that  character.  The  referees 
stand  in  the  place  of  a  jury ;  and  as  I  understand  the  rule,  theiir 
inding  is  not  to  be  interfered  with,  unless  it  is  so  palpably 
erroneous  as  to  awaken  suspicion  that  they  have  been  influenced 
by  partiality  or  some  other  improper  motive. 
•  The  objections  to  the  admissibility  of  evidenoe,  as  urged 
upon  the  argument,  I  do  not  thinkare  well  taken.  In  the  course 
ef  the  trial,  one  Bioh,  a  witness  produced  by  the  defendants, 
testified  that  he  was  not  a  masoi^  The  defendants  then  pro* 
]>osed  to  prove  by  him,  that  the  house  in  question  was  not  built 
as  well  as  a  certain  other  house  in  the  neighborhood ;  this  was 
objected  to  on  the  ground  that  the  witness  was  not  an  expert 
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The  evidonce,  I  think,  was  competent.  How  much  it  was  worthy 
was  another  question.  A  similar  objection  was  made  to  evi- 
dence given  by  the  witness  Town,  which  I  think  was  properly 
disposed  of. 

Upon  the  whole,  I  think  the  judgment  at  special  term  should 
be  affirmed. 

[Monroe  General  Term,  June  8, 1861.     Wdles,  Sdden  and  Mnsm,  Justices.] 


The  Watervillb  Manufacturing  Gompant  vs.  Bryan 
AND  Brown. 

By  the  common  law,  a  corporation  sning  in  its  corporate  naiae,  was  bonnd 
to  proTe,  on  the  general  issne  being  pleaded,  their  corporate  existence. 
And  the  statute  dispensing  with  such  proof  unless  nuL  Hd  e&rporaUmi  is 
pleaded,  only  applies  to  corporations  created  by  or  nnder  a  statute  of  this 
state. 

A  foreign  mannfkctoring  company,  not  prosecnting  as  indiyidoals,  and  con- 
fessedly not  being  a  corporation  created  by  or  under  any  statute  of  this 
state,  is  bound,  upon  the  defendants'  pleading  the  general  issue,  to  prove 
itself  a  body  corporate. 

This  action  was  conmienced  September,  25th,  1849.  The 
complaint  alledged  that  the  defenduits  purchased  of  the  plain- 
tiffs on  the  10th  of  February,  1849,  goods  to  the  amount  of 
$691,84,  on  a  credit  of  six  months  from  the  time  of  the  purchase 
and  delivery  of  the  goods ;  the  expiration  of  the  credit,  and  a 
payment  of  |^00,  on  account;  and  the  residue,  $891,84,  in 
arrear  and  unpaid,  with  interest ;  claiming  judgment  for  that 
sum.  The  answer  denied  the  purchase,  on  the  part  of  the  de- 
fendants, of  any  goods  at  any  price,  or  any  purchase  whatever; 
or  any  thing  due  by  the  defendants  to  the  plaintiffs,  in  any  way 
whatever. 

The  action  was  tried  at  the  Monroe  circuit  in  February,  1850, 
before  Selden,  justice,  where  the  plaintiffs  recovered  a  verdict  of 
$405,49,  upon  which  judgment  was  rendered.    From  this  jucfg- 
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ment,  the  defendants  appealed  to  the  general  term.  The  ques- 
tions raised  at  the  trial,  are  sufficiently  stated  in  the  opinion  of 
the  court. 

S.  Mathews,  for  the  appellants. 

Oeo.  Mumfordj  for  the  respondents. 

By  the  Court,  Welles,  J.  By  the  common  law,  a  corpora- 
tion suing  in  its  corporate  name,  was  bound  to  prove,  under  the 
general  issue  pleaded,  their  corporate  existence.  {Bank  of 
Utica  V.  SmaUey,  2  Cowen,  770.  The  Bank  of  Michigan  v. 
WiUiams,  5  Wend.  478.  &  C.  in  error,  7  Id.  540.  The 
Wetland  Canal  Co.  v.  Hathaway,  8  Id.  480.)  The  statute 
dispensing  with  such  proof,  unless  nul  tiel  corporation  was 
pleaded,  (2  R.  S.  457,  458,  }  3;  8c2  ed.  552,)  only  applies  to 
corporations  created  by  or  under  any  statute  of  this  state.  The 
plaintiffs  being  a  company,  and  not  prosecuting  as  individuals, 
and  confessedly  not  a  corporation  created  by  or  under  any 
statute  of  this  state,  were  bound  to  prove  themselves  a  body 
corporate,  unless  there  is  sotnethmg  in  the  state  of  the  pleadings, 
or  the  provisions  of  the  code,  to  relieve  them  from  that  necessity. 
There  is  no  allegation  in  the  complaint  that  the  plaintiffs  are  a 
corporatioif ;  after  stating  the  title  of  the  action,  it  commences 
as  follows :  "  The  Waterville  Manufacturing  Company,  plaintiffs 
in  this  action,  complain  of  William  W.  Bryan  and  George  Brown, 
defendants  therein,  for  that,"  &c.  The  itnswer  relates  to  mat- 
ters subsequently  stated  in  ihe  complaint,  and  denies  most  or 
all  of  them.  It  contains  no  allusion  to  the  question  whether  the 
plaintiffs  were  a  corporation  or  not. 

The  149th  section  of  the  code  declares  what  the  answer  shall 
contain.  It  is  to  be,  among  other  things,  in  respect  to  each  alle-' 
gation  of  the  complaint  controverted  by  the  defendant,  a  general 
or  specific  denial  thereof,  or  denial  thereof  according  to  his 
information  and  belief,  or  of  any  knowledge  thereof  sufficient  to 
form  a  belief.  And  by  i  168,  every  material  allegation  of  the 
complaint  not  specifically  controverted  by  the  answer,  as  pre- 
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seribed  in  §  149,  BhaU  for  the  purposes  of  the  action  be  takm 
as  true. 

If  the  fact  of  the  plaintiffs'  existence  as  a  legal  corporation 
had  been  alledged  in  the  complaint,  under  the  answer  which  has 
been  put  in,  it  would  have  been  taken  as  true.  But  the  fact 
was  in  no  way  alledged  or  stated.  The  most  that  can  be  inferred 
from  the  complaint  is  that  there  was  a  company  somewhere,  of 
the  plaintiffs'  name.  But  what  its  nature  was,  whether  a  legal 
corporation,  a  joint  stock  company,  or  a  mercantile  assodation 
or  partnership,  or  where  it  was  located,  does  not  appear.  I  think 
the  plaintiffs  were  bound  to  prove  themselves  a  corporation. 
The  only  proof  on  this  subject  was  the  affidavit  of  Bryan,  one  of 
the  defendants,  made  in  the  action  soon  after  it  was  commenced, 
for  the  pupose  of  a  motion  to  set  aside  the  summons  and  com- 
plaint on  the  ground  that  security  for  costs  had  not  been  filed. 
The  affidavit  stated,  among  other  things, ''  that  the  said  plaintiflb 
are  a  fweign  corporation  created  by  the  laws  of  the  state  of 
Connecticut,  as  deponent  is  informed  and  believes."  The  affi- 
davit was  objected  to  as  evidence,  but  the  objection  was  over- 
ruled, and  the  defendant  excepted.  The  question  is  whether 
this  was  admissible  evidence.  I  am  of  the  opinion  that  it  was 
not  It  has  always  b^en  the  practice  in  budi  cases,  according 
to  my  experience  and  observation,  to  make  proof  of  the  existence 
<^  a  corp<»ration,  by  introducing  the  act,  duly  authenticated,  by 
which  the  body  corporate  was  created,  and  then  to  prove  user 
under  it  K  the  plaintiff  was  a  foreign  corporation  organized 
under  a  general  act,  the  act  was  to  be  proved  in  the  usual  way, 
and  then  the  organization  and  user  under  it.  If  created  by  a 
special  charter,  then  by  proof  of  the  charter  and  user.  In  Jen- 
Tier  V.  Joliffe,  (6  John.  9,)  Thompson,  justice,  says,  ^  The  con- 
fessions of  a  party  have  never  been  considered  competent  evi- 
dence of  the  execution  of  a  specialty,  and  much  less  ought  they 
to  be  admitted  as  proof  of  matters  of  record."  In  the  WeUand 
Canal  Co.  v.  Hathawajfy  (8  Wend.  480,)  the  proof  relied  upon 
to  prove  the  plidntiff 's  existence  as  a  corporation,  was  a  receipt 
given  by  the  defendant  in  the  following  words :  ^'  Received  from 
Wm.  Hamiltm  Mmrit,  agent  W.  C.  C.  the  sum  of  £250,  cor* 
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rency,  April  7, 1827."  The  jury  found  by  their  special  verdict 
that  the  letters  W.  0.  G.  stood  for,  and  were  understood  to  mean 
the  WeUand  Canal  Company^  and  that  William  Hamilton 
Merrit  was  the  agent  of  the  company.  The  action  was  for 
money  had  and  received,  and  was  brought  to  recover  back  the 
money  mentioned  in  the  receipt,  which,  it  was  claimed,  had  been 
paid  to  the  defendant  by  mistake.  The  court  set  aside  the 
verdict,  and  granted  a  new  trial  on  the  ground  that  the  evidence 
•f  the  plaintiff's  legal  existence  as  a  corporation  was  not  com- 
petent or  legal  proof.  Nelson,  justice,  who  delivered  the  opinion 
of  the  court,  remarks :  "  I  am  of  opinion  the  evidence  relied  on 
by  the  plaintiffs  was  incompetent  to  prove  that  they  were  a  cor- 
porate body  duly  constituted  by  law.  It  was  not  the  best  evi- 
dence the  nature  of  the  case  admitted  of.  A  copy  of  the  charter 
of  the  company,  duly  authenticated,  should  have  been  produced, 
and  nothing  short  of  this  can  be  admissible,  unless  the  absence 
of  such  record  evidence  is  legally  accounted  for  to  the  dourt. . . . 
I  am  not  aware  of  any  principle  in  the  law  of  evidence,  which  will 
authorize  us  to  substitute  the  declarations  of  a  party,  even  as 
against  himself,  for  record  or  written  evidence,  and  thereby  dis- 
pense with  its  production."  And  «gain :  "  It  may  be  laid  down,  I 
think,  as  an  undeniable  proposition,  that  the  admissions  of  a 
party  are  competent  evidence  against  himself,  only  in  cases 
where  parol  evidence  would  be  admissible  to  establish  the  same 
facts,  or,  in  other  words,  where  there  is  not,  in  the  judgment  of 
die  law,  higher  and  better  evidence  in  existence  to  be  produced." 

With  all  this  I  entirely  agree ;  and  it  seems  to  be  perfectly 
in  point  on  the  question  under  consideration,  and  in  my  judg- 
ment decisive  of  it.  Suppose  the  case  had  arisen  before  our 
ancient  and  beautiful  structure  of  special  pleading  had  been 
demolished,  and  the  defendant  had  pleaded  nvl  tiel  corporation. 
The  plaintiffs  in  their  feply  would  have  had,  among  other  things, 
to  set  out  their  charter  in  their  replication,  and  have  concluded  with 
a  verification ;  to  which  the  defendant  rejoined  ntd  tid  record 
to  the  charter.  Upon  such  an  issue  it  would  sound  strange  to  a 
lawyer  to  hear  parol  evidence  given,  to  prove  the  statute  of  in- 
corporation.   There  is  no  ground  for  saying  that  here  was  an 
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estoppel ;  none  of  the  characteristics  of  an  estoppel  exist.  If  it 
was  one,  the  effect  of  it  would  be  to  preclude  the  defendant  from 
showing,  if  he  was  able,  that  no  such  corporation  ever  existed. 
The  affidavit  proved  nothing.  It  merely  stated  the  fact  upon 
information  and  belief.  Besides,  it  was  not  made  to  be  used 
upon  the  trial,  or  with  reference  to  any  of  the  questions  to  be 
litigated  upon  the  trial. 

For  the  error  of  the  court  in  receiving  the  affidavit  in  evidence, 
the  judgment  of  the  special  term  should  be  reversed,  wad  a 
new  trial  ordered,  with  costs  to  abide  the  event 

I  am  satisfied  with  all  the  other  rulings  at  the  circuit, 

[Monroe  Gbnbral  Term,  Jane  8, 1851.     Welles,  Selden  and  Johnson,  JnsUceB.] 


OaLLERY  &  CUSHMAN  VS.  PrINDLE. 

On  the  7th  of  April,  1846,  the  defendant  etatored  into  a  contract,  nnder  seal, 
with  H.  4&  M.,  by  which  he  agreed  to  ftimish  them  a  sofBcient  qnantity  of 
wool  to  nm  their  factory  for  one  year,  for  the  consideration  of  his  commis- 
sions of  three  cents  per  yard  on  aU  cloths  mannfkctnred  by  them ;  M.  dt  H. 
agreeing  to  deliver  to  the  defendant  all  cloths  mann&ctnred  by  them  daring 
the  year,  to  be  delivered  on  every  Saturday  night;  the  de&ndant  to  have 
the  entire  control  of  the  cloths,  to  have,  or  hold  or  sell,  whenever  or  wher- 
ever he  coold  get  the  best  prices  for  the  same ;  M.  &  H.  agreeing  that  the 
doths  ftiight  be  sold  by  some  good  anction  house,  for  cash,  and  that  aU  ex- 
penses attending  sale,  transportation,  insurance,  commissions,  dtc.  should  be 
deducted,  and  the  balance  paid  over  to  M.  db  H.  .  The  defendant  also  agreed 
to  advance  ten  cents  per  yard  on  all  the  cloths  manufkctured,  as  fkst  as  de- 
livered. The  expenses  were  declared  to  consist  in  tho  cost  of  the  wool, 
tnmq>ortatlon,  commissions,  and  the  advance  of  ten  cents  per  yard,  Insra^ 
anoe,  &o. ;  all  of  which  M.  dt  H.  agreed  to  pay,  or  aUow  to  be  deducted  out 
of  the  sale  of  the  cloths.  On  the  18th  of  July,  18i6,  H.  gave  the  defendant 
a  chattel  mortgage  on  a  portion  of  the  machinery  and  cloths,  yam,  &a  in 
the  fkctory,  conditioned  to  pay  him  whatever  losses  might  arise,  or  which 
ha  might  sustain  by  or  under  the  above  contract;  such  losses,  If  any,  to  be 
paid  to  the  defendant  on  demand.  If.  db  H.,  being  indebted  to  flie  plala- 
tub,  on  the  10th  of  September,  1846,  made  and  delivered  to  them  a  draft 
or  order  upon  the  defendant  in  these  words :  "  Sir,  Pay  to  G.  db  C.  «r  order 
tlMe  hibdM  dollan  out  of  the  baUnce  that  will  U  due  us  from  the  falea 
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t>f  cloths  that  you  now  bay«  or  may  have  of  ns,  together  with  the  woolen 
machineiy  upon  which  yon  haye  a  chattel  mortgage,  after  deducting  the 
amount  yon  have  advanced  us,  with  your  charges  and  commissions.  M.  &  H." 
This  draft  or  order  was  accepted  hy  the  defendant  as  follows :  "  Accepted, 
10th  Sept.  1846."  In  an  action  upon  this  acceptance ;  Hddt  that  the  order 
•  looked  to  a  Aitnre  expected  balance  to  be  due  from  the  defendant  to  M.  4b 
,  H.  {  and  that  the  acceptance  was  an  agreement  to  pay  out  of  such  expected 
balance ;  the  fund  upon  which  the  order  was  drawn  being  what  should 
finally  remain  in  the  defendant's  hands  after  all  the  property  he  had  re- 
ceived, or  should  thereafter  receive,  flrom  the  drawers,  under  the  contract, 
together  with  that  embraced  in  the  mortgage,  should  be  converted  into 
money,  and  his  claims  upon  it  deducted. 
And  it  appearing  fh>m  the  evidence,  that  at  the  date  of  the  draft  there  was 
a  balance  due  fVom  M.  &  H.  to  the  defendant,  it  was  h£ld  that  the  contin- 
gency npon  which  his  liability  on  the  acceptance  depended  bad  never  arisen. 

Motion  to  set  aside  the  report  of  a  referee.  On  the  7th  <^ 
April,  1846,  the  defendant  entM«d  into  a  oontract  under  Beal,  of 
that  date,  with  John  Hinchcliff  and  Samuel  Millman,  by  which  he 
agreed  to  famish  them  a  sufficient  quantity  of  wool  to  run  Uieir 
factory  for  one  year  from  date,  for  the  consideration  of  his  com- 
missions of  three  cents  per  yard  on  all  cloths  manufactured  by 
them  after  the  date  of  the  oontract;  Millman  &  Hinchcliff 
agreeing  to  deliver  to  the  defendant  all  cloths  manufactured  by 
them  during  the  year,  to  be  delivwed  on  every  Saturday  night 
for  the  period  of  one  year ;  the  defendant  to  have  entire  control 
of  the  cloths,  to  have  er  hold  or  sell,  whenever  or  wherever  he 
eould  get  the  best  prices  for  the  same ;  Millman  d&  Hinchcliff 
agreeing  that  the  cloths  mi^t  be  sold  by  some  good  auction 
house  for  cash,  if  thought  advisable ;  and  that  aU  esqpenses  at- 
tending sale,  transportation,  insurance,  defendant's  commissions, 
&c.  should  be  deducted,  and  the  balance  paid  over  to  them  the 
said  liCllman  ic  Hinchcliff.  The  defendant  also  agreed,  in  and 
by  the  contract,  to.  advance  ten  cents  per  yard  on  all  the  doths 
manufactured,  as  fast  as  they  should  be  delivered.  The  contract 
then  concluded  as  follows :  "  The  expenses  consist  in  the  cost  of 
ihe  wool,  transportation,  commissions,  and  the  advance  often  cents 
.per  yard,  insurance,  &c. ;  all  of  which  the  said  parties  of  the 
aecond  part  [Millman  &  Hinchcliff]  do  agree  to  pay  Qr  allow  to 
be  deiucted  out  of  the  sale  of  the  cloths," 
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On  the  18th  of  July,  1846,  Millman  gave  the  defendant  a 
chattel  mortgage  on  two  sets  of  machinery,  consisting  of  four 
carding  machines,  two  spinning  jacks,  six  power  looms,  one 
picker,  one  shearing  machine,  one  press  with  plates  and  papers, 
one  brushing  machine,  one  gig,  one  dye  kettle,  one  steam  regen- 
erator, one  pair  fulling  stocks,  bobbins,  spools,  and  all  other  arti- 
cles attending  said  machinery,  or  all  articles,  tools,  6cc,  belong- 
ing to  the  establishment ;  also  all  the  wool,  cloths,  yarn,  <kc.  and 
all  other  goods  and  chattels  whatsoever  then  remaining  in  the 
basement  and  third  stories  of  the  Hydraulic  buildings,  on  Brown's 
mill-race  in  the  city  of  Rochester,  in  possession  of  said  Millman 
&  Hinchcliff;  conditioned  to  pay  the  defendant "  the  sum  of  any 
or  all  such  losses  which  may  arise,  or  which  the  party  of  the 
second  part  may  in  any  way  sustain  by  or  under  a  certain  con- 
tract made  by  the  parties  of  the  first  part  to  the  party  of  the 
second  part,  for  the  manufacturing  of  wool  into  cloths,  on  7th 
day  of  April,  1846 ;  said  losses,  if  any,  to  be  paid  to  the  said 
party  of  the  second  part,  on  demand,"  &c.  Millman  &  Hinch- 
cliff being  indebted  to  the  plaintiffs,  who  were  partners  in  busi- 
ness under  the  name  and  style  of  Gallery  &  Ousnman,  in  the  sum 
of  $800,  on  the  10th  September,  1846,  made  and  delivered  to 
them  a  draft  or  order  upon  the  defendant  in  the  words  and 
figures  following :  "  William  Prindle,  Esquire — Sir :  Pay  to  Ghil- 
lery  &  Cushman,  or  order,  three  hundred  dollars,  out  of  the  bal- 
ance that  will  be  due  us  from  the  sales  of  cloths  that  you  now 
have  or  may  have  of  us,  together  with  the  woolen  machinery 
upon  which  you  have  a  chattel  mortgage,  after  deducting  the 
amount  you  have  advanced  us,  with  your  charges  and  commis- 
sions. Rochester,  September  10, 1846.  Millman  &  Hinchcliff." 
This  draft  or  order  was,  on  the  day  of  its  date,  accepted  by  the 
defendants,  in  words  and  figures'  following :  "  Accepted,  10th 
Sept.  1846."  The  present  action  was  brought  upon  this  accept- 
ance, to  recover  the  amount  of  the  order  and  interest. 

The  cause  was  referred  to  Orlando  Hastings,  as  sole  referee, 

and  ^ed  before  him  on  the  Slst  day  of  January,  1849.    On  the 

vlTth  day  of  June  following,  he  made  a  report  in  favor  of  the 

plaintifiis,  for  $888,88,  which  included  the  amount  of  th«  draft 
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and  interest  from  November  6, 1847,  the  time  the  suit  was  com- 
menced. 

On  the  trial  the  foregoing  facts  appeared,  and  also  the  follow- 
ing. That  MUlman  &  Hinchcliff  were  partners  in  the  manufac- 
turing woolen  cloths  in  the  city  of  Rochester.  That  their  part- 
nership commenced  in  April,  1846,  and  that  HinchcliiF  went  out 
of  the  business  on  the  23d  day  of  October  in  the  same  year. 
That  during  the  continuance  of  said  business,  between  the  month 
of  April,  1846,  and  the  time  when  Hinchcliff  went  out  of  the 
business,  Millman  &.  Hinchcliff  manufactured  and  delivered  to 
the  defendant  for  sale,  11,881|  yards  of  cloth,  which  the  defend- 
ants sold  at  Boston,  New- York,  Buffalo  and  various  other  places, 
the  chief  part  of  them  in  New-York.  Very  few  of  them  had 
been  sold  when  Hinchcliff  left  the  business  in  October.  When 
he  went  out,  Bobert  Carpenter  took  his  place  in  the  business. 
At  the  time  when  Hinchcliff  went  out,  there  was  stock  on  hand, 
which  had  been  purchased  by  the  defendant  and  delivered  to 
Millman  &  Hinchcliff,  sufficient  to  make  about  4000  yards  of 
cloth.  Millman  &  Carpenter  went  on  and  manufactured  this, 
with  other  stock  furnished  by  the  defendant,  into  cloth,  and  de- 
livered it  to  the  defendant  for  sale.  It  would  require  from  5000 
to  6000  pounds  of  wool  to  make  4000  yards  of  cloth.  The  wool 
from  which  most  of  the  cloth  delivered  by  Millman  &  Hinchcliff 
to  the  defendant  was  manufactured,  was  purchased  in  Rochester, 
at  28  cents  a  pound.  There  was  8000  pounds  so  purchased. 
The  defendant  produced,  upon  the  trial,  an  account,  which  was 
admitted  to  be  correct,  showing  the  dates  and  amounts  of  his 
advances  to  or  for  the  benefit  of  Millman  &  Hinchcliff  and  Mill- 
man  &  Carpenter,  in  pursuance  of  the  contract  of  April  7, 1846, 
and  of  the  quantities  of  cloth  received,  and  dates  when  received, 
and  of  the  proceeds  of  all  the  cloths  received  by  him,  and  dates 
when  received.  He  also  produced,  at  the  plaintiff's  request,  an 
account  of  the  proceeds  of  the  sale  of  the  property  described  in 
the  cbattel  mortgage,  which  sale  took  pl&ce  May  11, 1847,  under 
the  mortgage,  which  proceeds  amounted  to  $1389,06.  From  the 
accounts  presented  it  appeared  that  from  the  2d  of  May.  1846, 
to  the  80th  April,  1847,  inclusive,  Millman  &  HinchcUff  and 
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Millmaa  6c  Carpenter  had  dellFered  to  the  defendanty  in  all| 
21,123i  yards  of  cloth. 

By  the  account  of  sales  of  cloth,  it  appeared  that  the  defend- 
ant had  received  on  such  sales,  from  the  7th  AngnBt,  1846,  to 
the  30th  April,  1847,  inclusive,  in  all  $7858,16,  and  that  the 
defendant's  account  of  payments  for  wool  deUvered,  commissEioiifli 
advances,  &c.,  from  the  7th  April,  1846,  to  June  14, 1847,  in- 
clusive, amounted  to  $9455,02,  to  which  was  added  Millman  & 
Hinchcliff 's  note  and  interest,  up  to  Fehruary,  1849,  $211,88, 
making  in  all  $9666,90.  It  did  not  appear  that  the  defendant 
had  settled  with  Millman  &  HinchcUfl^  or  with  Millman  d& 
Carpenter. 

H.  R.  Selden,  for  the  defendant. 

Geo,  Mumfordi  for  the  plaintiffs. 

By  the  Courts  Welles,  J.  The  order  in  question  looks  to 
a  future  expected  balance  to  be  due  from  the  defendant  to  Mill- 
man  &  Hinchcliff,  and  the  acceptance  is  an  agreement  to  pay 
out  of  such  expected  balance.  If  no  such  balance  should  ever 
be  found  to  exist,  most  clearly  no  liability  of  the  defendant  could 
arise  out  of  the  acceptance.  The  acc^tance,  which  must  be 
taken  with  reference  to  the  terms  of  the  order,  and  in  connec- 
tion with  it,  is  an  agreement  to  pay  the  plaintiffs  out  of  suA 
balance,  and  of  necessity  is  conditional — that  is,  an  agreement 
to  pay  provided  there  should  be  a  balanoe.  The  expressioDi 
"  after  deducting  the  amount  you  have  advanced  us,"  tee.  taken 
in  connection  with  the  whole  instrument,  and  the  drcumstances 
of  the  case,  is  to  be  understood  with  reference  to  the  time  when 
the  balance  should  be  struck  or  ascertamed,  and  is  to  have  the 
same  effect  as  if  the  words  had  been  '^  after  deducting  the  amount 
you  toUl  have  advanced  us."  This  perhaps  is  not  the  strict 
grammatical  construction,  but  it  seems  to  me  it  is  manifestly 
what  the  drawers  and  acceptw  understood  and  intended. 

The  inquiry  then  arises,  what  balance  the  parties  to  the  ord^r 
had  reference  to,  upon  what  account  it  was  to  arise,  and  wbitii 


MONROE-JUNE,  1861.  Jgj 


Gallery  v.  Prindle. 


it  wa0  to  be  ascertained.  Looking  at  the  contract  of  the  7th  of 
April,  1846,  we  find  that  a  balance  was  contemplated  to  be  due 
from  the  defendant  to  Millman  &  Hinchcliff,  npon  the  winding 
up  of  their  basiness  nnder  the  contract,  and  not  before.  All 
that  the  defendant  was  bonnd  to  pay  nntil  then,  was  ten  cents  a 
yard  on  the  cloths  delivered.  The  cloths  were  to  be  delivered 
every  Saturday  night  as  they  were  manufactured,  and  the  ten 
eentB  a  yard  advance  was  to  be  made  upon  such  delivery.  This 
would  produce  no  balance,  and  was  evidently  not  what  the  par- 
ties intended  in  the  order  by  a  balance  that  was  thereafter  to 
become  due  to  the  drawers.  The  order  in  terms  negatives  such 
an  idea,  for  it  speaks  of  the  balance  to  become  due  from  the 
sales  of  cloths.  Going  back  to  the  contract,  we  see  that  just 
such  a  balance  was  provided  for.  It  is  a  balance  on  the  pro- 
ceeds of  sales  of  the  cloths,  after  deducting  the  cost  of  the  wool, 
transportation,  commissions  and  advance  of  ten  cents  a  yard, 
insurance,  &c.  The  nature  of  the  transactions  of  the  parties 
under  the  contract  I  think  repels  the  assumption  that  they  were 
to  have  settlements,  and  strike  balances  from  time  to  time  during 
the  year,  or  at  any  time  until  the  whole  contract  should  be  closed ; 
or  that  any  money  was  to  be  paid  by  the  defendant  before  that 
time,  beyond  the  ten  cents  a  yard  upon  the  cloth.  It  was  a 
contract  running  through  the  year,  requiring  the  daily  perform- 
ance of  important  duties  by  both  parties.  It  required  large 
advances  to  be  made  by  the  defendant,  for  which  he  was  to  have 
the  cloths  as  security,  without  restriction  of  time  or  mode  of 
sale;  and  as  the  defendant's  advances  would,  of  necessity,  always 
be  in  advance  of  his  receipts,  it  is  unreasonable  to  suppose  that 
the  agreement  contemplated  a  balance  due  Millman  ic  Hinch- 
olilF  before  the  close  of  the  year,  or  that  any  settlement  was  to 
be  had  until  after  the  sales  of  all  the  cloths.  To  provide  against 
unreasonable  delay  in  the  disposition  of  the  cloths  by  the  de- 
fendant, he  was  at  liberty  to  sell  at  auction. 

In  July  i»revious  to  the  date  of  the  order,  it  appears  the  par- 
ties to  the  contract,  the  defendant  and  Millman  &  Hinchcliff, 
apprehended  ther  defendant  might  sust&in  losses  under  the  con- 
tcaet,  and  to  secure  him  agiunst  them,  Millman  &  Hinchcliff 
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executed  a  chattel  mortgage  on  their  machinery.  When  thej 
drew  the  order  they  made  direct  reference  to  the  property  held 
by  the  defendant  under  the  mortgage,  and  the  balance  out  of 
which  they  required  the  defendant  to  pay  the  plaintiffs  is  one 
which  should  remain  on  the  proceeds  of  sales  of  cloths,  together 
with  the  property  mortgaged.  This  fact  is  a  strong  confirmation 
of  the  view  taken,  that  the  fund  upon  which  the  order  was  drawn 
was  what  should  finally  remain  in  the  defendant's  hands,  after 
all  the  property  he  had  received,  or  should  thereafter  receive, 
from  the  drawers,  under  the  contract,  together  with  that  em- 
braced in  the  mortgage,  should  be  converted  into  money,  and 
his  claims  upon  it  deducted. 

This  leads  to  the  inquiry  whether  there  was,  at  the  close  of 
the  sales  of  the  cloths  received  by  the  defendant,  a  balance  due 
to  Millman  &,  Carpenter,  the  latter  having  been  substituted  in 
the  contract  in  the  place  of  Hinchcliff. 

The  case  shows  that  the  total  amount  of  receipts  by  the  de- 
fendant, on  sales  of  cloths  received  under  the  contract,  was 
$7853,15.  That  the  goods  mortgaged  were  sold  under  the 
mortgage  in  May,  1847,  and  produced  $1389,06.  This,  added 
to  the  last  sum,  amounts  to  $9242,21.  The  defendant's  account 
for  wool,  money  advanced,  commissions,  d&c.  under  the  contract^ 
without  including  the  last  item,  which  is  for  a  note  against  Mill- 
man  &,  Hinchcliff,  amounts  to  $9455,02 — showing  a  balance  of 
over  $200  in  his  favor. 

If  the  foregoing  views  are  substantially  correct,  the  contin- 
gency has  never  arisen  upon  which  the  defendant's  liability 
under  his  acceptance  of  the  order  depended,  and  consequently 
the  report  of  the  referee  agidnst  him  must  be  set  aeide,  and  a 
new  trial  ordered  before  the  same  referee,  with  costs  to  abide 
the  event. 

[MoNROB  General  Term,  Jtme  8, 1861.  Wdks^  Taylor  and  Jokmmt  Ju»- 
ticefl.] 
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Where  «n  agreement  was  made  between  the  owner  of  a  hone,  and  an  inn-  , 
-  keeper,  by  which  the  latter  was  to  entertain  the  man  hartng  charge  of  the 
horse,  one  day  in  each  week,  or  whenever  he  should  call  with  snch  horse ; 
to  allow  the  horse  to  be  kept  in  a  particular  stall  in  his  stable,  and  to  f\ir- 
Dish  provender  for  him ;  the  man  having  charge  of  the  liorse,  to  take  care 
of  him  exclusively,  and  in  pursnance  of  such  agreement  the  horse  was  put 
in  the  stall,  and  there  received  an  injury;  Bdd,  that  the  «aae  was  one  of 
*  Innkeeper  and  guest ;  the  horse  being  infra  kospiUvmt  within  the  meaning 
of  the  legal  rule  on  the  subject;  and  that  the  innkeeper  was  liable  for  all 
losses  and  damages  happening  even  .without  his  default,  excepting  such  as 
were  caused  by  inevitable  accident  or  the  public  enemy. 

Appeal  from  the  county  court  of  Ontario  county.  Washbnm 
saed  Jones  before  a  justice  of  the  peace,  for  an  injury  to  his 
horse  in  Jones'  stable,  Jones  being  an  inn  or  tavern  keeper  at 
the  time,  and  recovered  a  judgment  for  871)50,  together  with 
costs.  Jones  appeajed  to  the  county  court,  where  the  judgment 
was  reversed.  This  appeal  was  from  the  judgment  of  the  county 
court,  reversing  the  judgment  of  the  justice. 

E.  G.  Lapham,  for  the  appellant 

A.  Warden^  for  the  respondent. 

By  the  Court,  Welles,  J.  It  was  proved,  upon  the  trial,  that 
the  horse  injured  was  a  stallion,  which  was  kept  by  Washburn 
previous  to  the  injury,  during  the  spring  of  1848,  for  a  seed 
horse.  That  he  had  several  stations  in  the  town  of  Bristol  where 
mares  were  brought  to  him.  That  one  of  those  stations  was  at 
Jones',  which  was  visited  once  a  week,  and  that  Jones  was  an 
innkeeper  in  said  town.  The  man  who  attended  the  horse  usu- 
ally sbud  all  night  at  Jones^  when  he  stopped  there,  and  Wash- 
bum  p^id  Jon0B  for  entertaining  the  man  and  for  keeping  the 
horse  on  such  occasions.  The  horse  and  his  groom  had  been 
stopping  at  Jones'  in  that  way  for  about  a  month  when  the  in- 
jury happened.  When  Washburn  went  to  see  Jones  before  or 
about  the  commencement  of  the  season,  to  make  arrangements 
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with  him  for  keeping  the  groom  and  horse  when  he  stopped  there 
in  his  circuit  round  to  the  different  stations,  Jones  remarked 
that  he  had  a  stud  stable,  and  opened  the  door  and  showed  the 
groom  where  it  was,  being  the  stall  where  the  horse  afterwards 
got  hurt.  It  was  called  a  stud  stall  or  box  stall  for  stallions. 
The  horse  was  taken  care  of  by  the  groom  in  Washburn's  em- 
ployment, and  fed  from  Jones'  hay  and  oats.  The  oats  was 
usually  got  for  him  by  Jones'  son.  At  night  he  was  locked  up 
in  the  stall,  by  the  groom,  whose  practice  was  to  carry  the  key 
to  Jones'  house  after  locking  the  stable.  No  one  had  any  charge 
or  care  of  the  horse  but  the  groom.  It  was  claimed  by  the  ap- 
pellant that  the  stall  was  insecure,  and  that  in  consequence 
thereof  the  injury  happened  to  the  horse,  by  his  getting  his  leg 
caught  in  the  stall,  and  trying  to  extricate  it  therefrom.  The  in- 
jury happened  in  the  night,  in  the  first  week  in  May,  1848.  Evi- 
dence was  given  tending  to  show  that  the  horse  was  peaceable 
and  quiet,  and  that  the  stall  was  improperly  constructed.  Evi- 
dence was  also  given  with  a  view  to  show  t^at  the  stall  in  ques- 
tion was  sufficiently  secure. 

I  incline  to  the  opinion  that  the  innkeeper  in  this  case  was 
liable  to  the  owner  of  the  horse  for  the  iiyury  which  happened 
to  him,  especially  if  it  was  caused  by  the  defect  of  the  stall.  I 
am  not  entirely  clear  that  the  horse  could  be  regarded  infra 
hospUium — ^within  the  inn — though  I  incline  to  the  opinion  that 
it  should  be  so  considered.  I  think  the  case  an  extremely  close 
one,  and  have  great  difficulty  in  placing  it  in  the  proper  class* 
The  difficulty  lies  in  determining  whether  it  is  a  case  of  goods 
within  the  inn,  or  a  leasing  of  th^  stable  or  stall  in  question. 
The  liability  of  the  landlord  or  innkeeper,  if  any,  rests  upon 
entirely  different  principles  in  the  one  case  from  what  it  does  in 
the  other. 

I  think  this-was  not  a  leasing  Of  the  stall,  because  no  rent 
was  to  be  pidd  fcnr  it  as  sueh,  nca  doss  it  appear  that  the  owner 
of  the  hdrse  had  any  exclusive  possession  sf  it,  so  as  to  consti- 
tute him  a  tenant.  The  substance  of  the  agreement  was  that 
the  innkeeper  Was  to^  entertain  the  man  in  the  care  of  the  horsOi 
to  allow  the  horse  to  be  kept  in  the  stall  in  question,  and  furnish 
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provender  for  the  horse,  the  man  in  charge  of  the  horse  to  take 
care  of  him  exclusively.  When  he  called  at  this  inn  in  his  trips 
aronnd  at  the  different  stations  where  the  horse  stood,  the  inn- 
keeper was  bound,  as  well  under  the  agreement  as  leide  from  it, 
by  the  duties  and  obligations  growing  out  of  his  character  as 
innkeeper,  to  furnish  entertainment  for  the  man,  and  stable  room 
and  provender  for  the  horse.  I  do  not  perceive  that  the  agreement 
superadded  any  thing  to  his  legal  obligations,  unless  it  might 
be  to  give  him  the  particular  stall  in  question,  instead  of  some 
other.  That  would  not  be  sufficient,  it  seems  to  me,  to  consti- 
tute the  appellant  a  tenant,  as  distinguished  from  a  guest.  The 
horse  occupied  the  stall  in  question  only  one  day  in  a  week  at  most, 
and  the  respondent  would  clearly  have  the  right  to  appropriate 
it  during  the  rest  of  the  time  in  any  way  he  might  think 
proper. 

I  am  constrained,  therefore,  to  assume,  though  with  some  hesi- 
tation I  admit,  that  the  case  is  one  of  an  innkeeper  and  guest, 
and  the  horse  in  question  infra  hospUium,  within  the  meaning 
of  the  legal  rule  on  the  subject  Some  of  the  authorities  bear- 
ing on  this  question,  are  Story  on  Bail.  §§  470,  471,  472,  475 
to  480  inclusive  ;  Ccdyefs  ease,  (8  Co.  Rep.  68 ;)  Burgess  v. 
Clemens,  (4  Mmde  ^  Selw.  806 ;)  Parsons  v.  Oin^ell,  (4 
Man.  Or.  ^  Sc.  545 ;)  GrinneU  v.  Cook,  (8  HUl,  485.) 

If  such  WM  the.  relation  of  the  parties,  the  respondent  was 
bound  to  answer  for  all  losses  and  damages  happening  even 
without  his  defiftult,  excepting  such  as  were  caused  by  inevitable 
accident  or  the  public  enemy.    (2  Kenfs  Com.  8d  ed.  594.) 

K  the  loss  was  occasioned  by  the  fraud,  carelessness,  or  cul- 
pable neglect  of  the  guest  or  his  servants,  the  innkeeper  would 
undoubtedly  be  exonerated.  . 

The  question  of  the  sufficiency  of  the  stalls  in  the  case  at  bar, 
together  with  those  relatiag  to  the  disposition,  character  and 
habits  of  the  horse,  the  conduct  of  the  groom andihe  amount 
of  damages,  were  all  questions  of  fact  for  the  justice  to  decide, 
and  upon  which  evidence  was  g^ven  at  the  trial.  The  finding 
of  the  justice  upon  those  questions  I  think  should  oot  be  dis- 
turbed. 
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Upon  the  whole  t  am  of  the  opinion  that  the  judgment  of  the 
county  court  should  be  reversed,  and  that  of  the  juBtice  aflbrmed. 

Judgmei^t  accordingly. 

[MoNRO£  Gekebil  Tbrm,  September  2, 1851.     Welles,  Sdden  and  Johnson, 
Josticeg.] 


Flagg,  comptroller,  &c.  vs.  Thurber,  Hunger,  and  81  others. 

It  ifi  a  general  rale  that  where  the  owner  of  land  mortgages  it  to  secure  the 
payment  of  a  debt,  and  afterwards  sells  the  equity  of  redemption,  subject 
to  the  lien  of  the  mortgage,  and  the  purchaser  assumes  the  payment  of  the 
mortgage,  as  a  portion  of  the  purchase  money,  the  latter  becomes  personally 
liable  for  the  payment  of  the  debt  of  the  former  to  the  holder  of  the  mort- 
gage, in  the  first  Instance ;  a*d  if  the  mortgagor  is  compelled  to  pay  it,  he 
can  recover  it  fVom  the  purchaser  of  the.  equity  of  redemption. 

In  such  a  case  the  mortgagor  and  purchaser  stand  in  the  relation  of  principal 
and  surety;  the  latter  as  surety  for  the  former,  to  the  extent  of  the  mort- 
gage debt. 

Where  a  mortgage,  given  to  a  bank,  is  assigned  to  and  held  li$  the  comptroller, 
under  the  9th  section  of  the  act  of  April,  1888,  *' to  authorise  the  business 
of  banking,"  his  right  to  institute  proceedings  for  the  foreclosure  or  collec- 
tion of  such  mortgage  is  necessarily  incidental  to  his  position  and  relations, 
although  the  statute  contains  no  specific  directions  to  that  efi*ect 

Beheabjing  of  so  much  of  a  decree  made  at  special  term  be- 
fore Selden,  justice,  as  held  the  defendant  Perley  Munger  per- 
sonally  liable  to  the  complainant  to  the  extent  of  $1700,  and 
interest,  d&c.  upon  a  certain  contingency ;  and.  of  so  much  of  said 
decree  as  refused  said  Munger  his  costs  of  the  defmise.  The 
bill  was  filed  in  March,  1847,  to  foreclose  a  mortgage  givea  by 
the  defendant  Thurber  and  wife  to  Anson  Thomas,  president  of 
the  Central  Bank  of  New-Tork,  dated  April  1, 1889,  to  secure 
the  sum  of  4^6500  and  iftterest,  in  one  year,  to  Thomas,  his 
i|ucce84oiB  tod  asAgns,  according  to  the  condition  of  a  bond 
executed  by  Thurber  to  Thomas  of  the  same  date  witii  the 
mortgage.  The  mortga^  bebg  duly  acknowledged,  was  reoorded 
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in  the  clerk's  office  of  Monroe  county  on  the  8th  of  April,  1839. 
The  mortgaged  premises  were  situated  in  the  city  of  Rochester, 
and  embraced  114  city  lots,  comprising  about  25  acres  of  land. 
On  the  27th  of  April,  1849,  the  mortgage  was  assigned  by 
Thomas  to  Bates  Cook,  then  comptroller  of  the  state  of  New- 
Tork,  under  the  proyisions  of  the  act  to  authorize  the  business 
of  banking,  passed  April  18, 1838.  The  plaintiff  held  the  office 
of  comptroller  at  the  time  of  the  commencement  of  the  suit,  and 
the  action  was  continued  in  his  name  by  stipulation  between 
the  parties.  The  defendants,  besides  Philip  Thurber  and  wife, 
(31  in  number,)  were  made  parties  as  having  or  claiming  some 
interest  in  the  mortgaged  premises,  or  some  part  thereof,  as  pur- 
chasers, mortgagees,  or  otherwise ;  which  interests,  if  any,  the 
bill  charged  had  accrued  subsequent  to  the  lien  of  the  mortgage 
made  to  Thomas,  and  were  subject  thereto. 

On  the  15th  day  of  June,  1842,  the  defendant  Philip  Thurber 
conveyed  to  the  defendant  Perley  MuBger,  £[0*  the  consideration 
of  $19,765,  as  expressed  in  the  conveyance,  a  large  number  of  city 
lots  in  the  city  of  Rochester,  (about  100,)  a  portion  of  which  were 
embraced  in  the  mortgage  in  question  to  Thomas.  This  convey- 
anne  eoncluded  as  follows :  "  This  conveyance  is  made  subject  to 
one  half  of  a  mortgage  executed  by  Philip  Thurber  and  wife  to 
Anson  Thomas,  president  of  the  Bank  of  Central  New- York,  for 
$6500,  dated  1st  April,  1839,  recorded  in  Monroe  county  clerk's 
office,  in  liber  25,  mortgages,  page  169 ;  also  subject  to  a  mort- 
gage from  said  Thnrber  and  wife  to  William  Gay  for  $2500, 
dated  1st  January,  1841,  recorded  in  said  office  in  liber  29  of 
mortgages  at  pi^e  286 ;  which  the  said  party  of  the  seeond  part 
assumes  to  pay,  and  which  is  part  of  consideration  money  men- 
tioned above.''  The  answer  of  Perley  Hunger  stated,  among 
other  things,  that  in  the  month  of  June,  1842,  he,  the  said  Mun- 
ger,  entered  into  a  negotiation  with  Philip  Thurber  for  the  pur- 
ebase  of  a  large  number  of  city  lots  in  the  city  of  Rochester,  a 
p<»^ion  of  which  were  a  part  of  the  mortgaged  preaiises  in  ques- 
tion ;  that  on  the  faith  of  the  rapresentataMs  made  to  him  by 
Thurber  in  regard  to  the  number,  location  and  size  of  sud  lots, 
he  agreed  to  purohaae  the  same,  and  assume  Uie  payment  of 
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one  half  of  the  mortgage  to  Thomas,  as  part  of  the  purchase 
money,  in  case  the  representations  should  prove  correct  in  all 
particulars,  after  aifezamination  and  survey  of  the  lots.  That 
before  a  reasonable  time  for  an  examination  and  survey,  Thur- 
ber executed  a  deed  of  the  land,  and  contrary  to  the  "wishes  or 
consent  of  Munger,  procured  it  to  be  recorded.  That  soon  aft^ 
the  commencement  of  the  negotiation  for  the  purchase,  Munger 
learned  that  there  were  large  deficiencies  in  the  land  which  was 
the  subject  matter  of  the  sale,  and  especially  among  the  lots 
covered  by  said  mortgage,  contrary  to  the  representations  of 
Thurber,  in  consequence  of  which  its  value  was  much  less  than 
it  had  been  represented  to  him.  That  on  communicating  this 
fact  to  Thurber,  it  was  agreed  between  him  and  Munger,  that  the 
negotiation  should  be  kept  open  until  the  definite  ascertainment 
of  the  extent  of  such  deficiencies,  and  that  the  same  should  be  de* 
ducted  from  the  purchase  money,  and  particularly,  that  Munger 
should  not  be  obliged  to  pay  any  portion  whatever  of  said  mort- 
gage until  after  such  ascertainment,  and  then  only  upon  such 
terms  as  should  in  the  mean  time  have  been  agreed  upon  be- 
tween them.  That  upon  a  survey  being  made,  it  appeared  that 
the  deficiency  in  the  whole  purchase  was  70,000  feet,  about  fifty- 
thousand  of  which  were  upon  the  mortgaged  lots,  and  the  entire 
deficiency  was  settled  by  Thurber  and  Munger  as  amounting  in 
value  to  $1550 ;  which  was  to  be  deducted  from  the  purchase 
money.  That  upon  this  arrangement  the  negotiation  was  con- 
cluded, by  the  execution  and  delivery  by  Thurber  to  Munger  of 
a  certain  instrument  under  seal,  which  was  a  bond  in  the  penalty 
of  $3100,  and  conditioned  for  the  payment  of  $1550,  with  semi- 
annual interest  from  July  1st,  1842,  as  follows :  If  the  holder 
of  the  Thomas  bond  and  mortgage  should,  within  five  years  from 
July  1, 1842,  request  of  either  Thurber  or  Munger  any  pay- 
ment on  the  same,  Thurber  was  forthwith  to  pay  to  Munger  ifH 
of  such  sum,  and  in  the  same  proportion  at  any  other  requests 
by  the  holder  of  the  said  bond  and  mortgage,  until  Thurber 
should  thus  have  paid  the  whole  sum  of  $1550,  with  interest  as 
aforesaid.  If  Thurber  should  not  have  paid  the  whole  sum  of 
$1550,  and  interest  by  July  1, 1844,  he  was  to  pay  the  balanoe 
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to  Monger  in  three  annnal  payments  from  that  time  upon  de- 
mand of  the  same  by  Manger.  It  provided  further,  that  in  case 
Thurber  failed  to  make  the  payments  in  the  manner  prescribed, 
Munger  was  not  to  be  obligated  to  pay  any  portion  of  the  said 
bond  and  mortgage,  any  clause  in  any  deed  theretofore  existing 
to  the  contrary  notwithstanding ;  and  the  whole  sum  of  $1550 
was  declared  wholly  due  in  case  of  any  default  by  Thurber. 
This  instrument  was  duly  proved,  and  evidence  was  given  tend- 
ing to  establish  the  truth  of  the  allegations  of  the  answer,  of  the 
facts  and  transactions  which  led  to  the  giving  it.  Evidence 
was  given  of  various  other  matters  not  necessary  to  be  stated 
here.  The  court  at  special  term  directed  a  decree  of  foreclosure, 
with  various  special  provisions,  and  among  others,  charging  the 
defendant  Munger  personally  with  the  payment  of  $1700,  and 
interest,  from  the  1st  day  ofJuly,  1842. 

6?.  O.  Munger^  for  the  defendant  Perley  Munger. 

Wm.  J.  Bacon^  for  the  plaintiff. 

By  the  Catirt,  Welles,  J.  It  is  contended  on  the  part  of 
the  defendant  Munger.  that  the  plaintiff  has  no  proper  title  to 
sustain  the  action,  on  the  ground  that  the  mortgage  in  question 
was  assigned  to  and  held  by  him  as  comptroller,  under  the  act 
entitled  "  An  act  to  authorize  the  business  of  banking,"  passed 
April  18, 18S8,  {Laws  of  1838,  cA.  260,  p.  245,)  in  pursuance  of 
the  9th  section  of  that  act ;  there  being  no  provision  in  the  act, 
or  in  any  of  its  amendments,  authorizing  or  requiring  the  comp- 
troller in  any  event  to  institute  proceedings  for  the  foreclosure 
or  collection  of  the  mortgage.  And  that  even  if  an  action  can 
in  any  event  be  sustained  by  the  comptroller  for  the  collection 
of  the  mortgage,  it  cannot  be  done  consistently  with  the  12th 
section  of  the  actj  until  after  a  failure  of  the  Bank  of  Central 
New-York  to  redeem  its  circulating  notes ;  which  is  not  proved 
in  this  case. 

This  position,  I  think,  cannot  be  maintained.  The  mortgage 
was  absolutely  transferred  to  the  comptroller,  and  he  had  no 
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right  to  surrender  it  to  the  bank  for  any  purpose,  unless  upon 
receiying  other  approTod  bonds  and  mortgages  of  equal  amount. 
({  9.)  The  proposition  contended  for  might  operate  to  secure  a 
mortgage  debtor  against  paying  his  debt  during  the  whole  time 
of  the  existence  of  the  banking  association,  which,  in  some  cases, 
is  1000  years,  notwithstanding  any  necessity  which  might  exist 
to  collect,  growing  out  of  the  depredation  of  the  security,  in  any 
respect,  and  might  thereby  involve  the  loss  of  a  large  portion 
of  it. 

I  think  the  right  to  coUect  by  the  comptroller,  moneys  due 
upon  such  securities,  is  necessarily  incidental  fo  his  position  and 
relations,  although  the  statute  contains  no  specific  directions  to 
that  effect.  ^ 

The  next  and  principal  point  of  the  defendant  Munger  is,  that 
he  is  not  personally  liable  as  charged  in  the  bill,  nor  as  adjudged 
in  the  decree. 

The  decree  directed  a  sale  of  the  mortgaged  premises  in  the 
following  order :  1st.  That  portion  not  sold  to  any  of  the  defend- 
ants ;  2d.  The  twenty  lots  embraced  in  the  mortgage  which  were 
contained  in  the  sale  by  Thurber  to  Munger ;  3d.  That  portion 
of  the  premises  conveyed  by  Thaddeus  Spencer  and  wife  and  the 
heirs  of  William  Gray  to  Harvey  Bissell,  which  were  included  in 
the  mortgage  in  question,  (the  same  having  been,  after  the  exe- 
cution of  the  mortgage  in  question,  conveyed  by  Thurber  to 
Gray  in  his  lifetime ;)  and,  4th.  The  residue  of  the  mortgaged 
premises,  and  which  had  been  conveyed  tathe  other  defendants 
by  Thurber,  in  the  inverse  order  of  alienation.  The  decree  also 
ordered  that  the  defendant  Munger  should  pay  the  plaintiff,  or 
his  solicitors,  any  balance  of 'the  sum  of  $1700,  with  interest 
from  the  first  day  of  July,  1842,  not  realized  from  the  sale  of 
the  twenty  lots  conveyed  to  him,  and  constituting  the  second 
class  in  the  order  of  sale,  or  so  much  of  such  balance  as  should 
be  equal  to  any  sum  remaining  unpaid  of  the  debt^  interest  and 
costs  of  the  plaintiff,  after  the  completion  of  the  sale  therein  or- 
dered. And  finally,  that  if  the  proceeds  of  the  sales,  together 
with  the  amount  directed  to  be  paid  by  Munger,  should  be  in- 
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flnffioient  to  paj  the  plaintiff's  debt,  interest  and  costs,  the  de- 
ficiency shonld  be  paid  by  the  said  Philip  Thnrber. 

It  is  the  foregoing  provision  of  the  decree  which  charges  the 
defendant  Manger  with  personal  liability  of  which  he  complains. 
Without  going  into  a  discnssion  of  the  evidence  on  the  question 
of  the  time  of  the  delivei^  of  the  deed  by  Thurber  to  Munger, 
I  shall  assume  that  it  was  accepted  by  Munger,  upon  the  former 
executing  to  him  the  instrument  of  the  21st  of  November,  1842, 
and  not  before.  The  testimony  satisfies  me  that  the  purchase 
by  Munger  was  not  completed  until  that  time ;  and  I  think  his 
personal  liability  to  pay  any  portion  of  the  mortgage  debt  must 
depend  very  much,  if  not  entirely,  upon  the  deed  which  he  re- 
ceived firom  Thurber,  regarding  it  delivered  at  that  time,  in  con- 
nection with  the  said  instrument  of  the  21st  November.  By 
the  former,  Munger  assumed  the  payment  of  one  half  of  the 
mortgage  debt,  and  by  the  latter,  his  liability  was  in  substance 
reduced  to  $1700,  with  interest  from  the  first  day  of  July,  1842. 

It  is  a  general  principle  that  where  the  owner  of  land  mort- 
gages it  to  secure  the  payment  of  a  debt,  and  afterwards  sells 
the  equity  of  redemption  subject  to  the  lien  of  the  mortgage, 
and  the  purchaser  assumes  the  payment  of  the  mortgage,  as  a 
portion  of  the  purchase  money,  the  latter  becomes  personally 
liable  for  the  payment  of  the  debt  of  the  former  to  the  holder 
of  the  mortgage  in  the  first  instance,  and  if  the  mortgagor  is 
compelled  to  pay  it,  he  can  recover  it  from  the  purchaser  of  the 
equity  of  redemption.  In  such  case  the  mortgagor  and  purchaser 
stand  in  the  relation  of  principal  and  surety,  the  latter  as  surety 
for  the  former,  to  the  extent  of  the  mortgage  debt.  {Halsey  v. 
Reed,  9  Potg^e,  446.  Marsh  v.  Pike,  10  Id.  595, 597.  Cornell 
y.  Prescott,  2  Barb.  S.  C.  R.  16.  Blyer  v.  ManhoUand,  2  Sandf. 
Ch.  Rep.  478.    Ferris  v.  Crawford,  2  Denio,  595.) 

I  am  not  able  to  discover  any  thing  in  this  case  to  take  it  out 
of  the  above  rule.  Looking  at  the  deed  alone,  Munger  would 
be  liable  personally  to  the  extent  of  one  half  of  the  mortgage, 
but  that  liability  was  reduced  by  the  instrument  of  November, 
1842,  to  $1700  and  interest  The  provision  in  that  instrument 
that  if  Thurber  did  not  pay  the  $1550,  Munger  should  be  ex- 
VoL.  XIV.  26 
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OBerated  from  the  whole,  was  purely  penal,  and  it  would  not  be 
according  to  equity  to  enforce  it. 

The  claim  of  the  defendant  Manger  to  recover  the  costs  of  his 
defense,  I  think  mast  fail,  in  conseqaence  of  the  view  above 
taken  of  his  personal  liability.  Assaming  the  decree  in  that 
respect  to  be  correct,  I  can  see  no  ground  for  the  chum  to  costs. 
It  was  necessary  and  proper  to  make  him  a  party,  and  although 
he  has  been  necessarily  subjected  to  the  expense  of  the  defense 
in  order  to  reduce  his  personal  liability,  yet  it  no  where  appears 
that  he  ever  offered  to  pay  what  is  now  and  by  the  decree  ad- 
judged against  him,  or  admitted  his  liability  to  that  extent. 
He  chose  to  litigate  the  whole  claim,  and  it  is  no  ground  for 
allowing  him  costs,  tiiat  he  he  has  succeeded  partially  but  not 
wholly  in  his  defense. 

I  think  the  decree  is  substantially  right,  and  should  be  af- 
firmed* 

[Monroe  Qenssai.  Term,  September,  2, 185i;  WeBes,  Sdden  and  Mnson, 
Jnstloes.] 


Scott  vs,  Tyler  and  Baird. 

A  bond  of  Indemnity,  given  to  a  sberiff,  after  reciting  that  the  obligee  bad 
levied  upon  certain  property,  by  yirtae  of  an  ezecntion,  as  belonging  to  the 
judgment  debtor,  and  that  the  property  had  been  replevied  by  one  D.  con- 
tained the  condition  that  if  the  sheriff  should  defend  the  replevin  suit,  the 
obligors  would  indemnify  and  save  him  harmless  from  aU  costs,  charges  and 
expenses  which  he  should  incur  in  defending  suck  smti  Bdd,  that  it  was  the 

«  jnteatioii  of  the  parties  to  limit  the  obligation  of  the  obligors  to  the  expenses 
of  the  defense,  strictly,  and  thai  the  damages  and  costs  recovered  by  D. 
were  not  embraced. 

Bdd  also,  that  the  condition  of  the  bond  was  not  broken  by  a  mere  liability 
of  the  obligee,  for  the  charges  of  his  attorneys,  without  actual  payment 

The  action  ^ras  upon  a  bond  of  indemnity.  The  eondiljiBn  of 
the  bond,  alter  a  redtal  that  an  exeontion  in  fSaivor  of  -Alonzo 
Vm^  mA  iha  drfendnt  Baird,  apdntt  William  Porter,  bad 
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been  iseved  to  the  plaintiff  as  sheriff  of  the  oonnty  of  livingston, 
by  yirtae  of  which  a  deputy  of  the  plaintiff  had  levied  on  c^rtahi 
goods  and  chattels,  alleged  by  the  said  Forsyth  and  Baird  to 
belong  to  sidd  Porter,  but  which  were  oUumed  by  one  Sanford 
Dislvow  who  had  replevied  the  same  from  the  plaintiff,  and  that 
the  action  of  replevin  was  pending  and  undetermined,  was  as 
follows:  ''That  in  ease  the  said  William  H.  Bcott,  sheriff  as 
aforesaid,  shall  defend  such  suit  so  prosecuted  against  him  by 
the  said  Sanford  Disbrow  as  aforesaid,  then  if  the  above  bonnden 
obligors  shall  indemnify  and  save  harmless  the  above  named 
obligee  from  all  costs,  charges  and  expenses  which  he  shall 
incur  in  defending  such  suit  as  aforesaid,  then  this  obligation  to 
be  void,"  &c«  The  proofs  taken  showed  that  Disbrow  recovered 
s  judgment  in  the  replevin  suit  against  the  plaintiff  for  $85 
damages,  and  $201,42  costs,  upon  which  an  execution  was  issued 
against  the  plaintiff  and  returned  satisfied,  before  this  action 
was  commenced ;  also  that  the  charges  of  the  plaintiff's  attorneys 
for  costs  and  counsel  fees  in  the  defense  of  that  suit,  which  he 
had  assumed  to  pay,  amounted  to  $118,25,  no  part  of  which 
last  aforesaid  sum  had  however  been  paid  by  him.  The  plain- 
tiff claimed  a  judgment  for  the  amount  of  the  recovery  of  Dis- 
brow against  him,  with  sheriff's  fees  on  the  execution,  and  interest, 
and  tiie  sum  for  which  he  had  become  liable  to  his  attorneys  as 
aforesaid. 

Chamberlain  ^  W^ody  for  the  plaintiff 

A.  H.  Tyler  J  for  the  defendants. 

T.  R.  Strong,  J.  Several  questions  are  raised  on  the  paii 
of  the  defendants,  but  it  is  unnecessary  to  consider  more  than 
two.  1st  Does  the  condition  of  the  bond  embrace  the  damages 
and  costs  recovered  by  Disbrow,  or  any  part  thereof?  and  2d.  Is 
the  condition  broken  by  a  mere  liability  of  the  plaintiff  for  tiie 
ehafges  of  his  attorneys,  without  actual  payment  ? 

In  considering  the -first  question,  it  is  imp<Mrtant  to  haive  re- 
gard to  the  state  of  things  existing  when  the  bond  wm  given* 
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The  property,  the  taking  of  which  was  the  subject  of  the  replevin 
fluit,  had  actually  been  seized  under  the  execution ;  the  liability 
of  the  plaintiff  for  the  taking  had  occurred ;  and  the  suit  in  re- 
plevin founded  on  that  liability  was  then  pending.  If  no  defense 
had  been  interposed,  judgment  would  have  been  obtained  against 
the  plaintiff  for  damages  for  taking  the  property,  and  costs. 
Under  these  circumstances,  the  defendants  undertook,  by  their 
bond,  that  in  case  the  plaintiff  should  defend  the  suit  they  would 
indemnify  and  save  him  harmless  from  all  "  costs^  charges  and 
expenseSf^^  which  he  should  incur,  "  in  defending  sueh  suit.^* 
This  language,  used  under  such  circutnstances,  certainly  does 
not  manifest  an  intention  in  the  minds  of  the  parties  *  that  the 
indemnity  should  extend  to  the  damages  and  costs  which  Dis- 
brow  might  recover.  In  my  opinion  it  rather  evinces  a  con- 
trary intention.  The  words  "costs,  charges  and  expenses,"  are 
entirely  inapplicable  to  those  damages ;  and  when  used  in  con- 
nection with  the  words  "  in  defending  such  suit,"  clearly  cannot 
include  expenses  of  its  prosecution.  Upon  the  idea  that  it  was 
the  intention  of  the  parties  to  limit  the  obligation  of  the  defend- 
ants to  the  expenses  of  the  defense  strictly,  excluding  damages 
and  coats  on  the  other  side,  the  language  employed  was  well 
chosen  and  carefully  guarded.  I  am  satisfied  no  other  inter- 
pretation than  that  such  was  their  intention  can  be  given  to  it  i 
without  doing  violence  to  its  ordinary  meaning,  which  is  not  , 
allowable — certainly  not  as  against  a  surety.  ^ 

The  manner  in  which  the  second  question  should  be  deter- 
mined depends  upon  what  the  indemnity  is — ^what  is  indemnified 
against  K  the  obligation  of  the  defendants  is  to  indemnify  and 
save  the  plaintiff  harmless  from  charge  or  liabilUyj  he  is  enti- 
tled to  recover  to  the  extent  of  the  charges  of  his  attorneys,  his 
liability  therefor  being  established ;  but  if  it  is  to  indemnify  and 
save  harmless  from  loss  or  expenses,  he  must  fail,  no  loss  or  ex- 
pense within  the  terms  of  the  bond  being  proved.  This  dis- 
tinction in  regard  to  when  an  action  will  lie  on  an  agreement 
to  indemnify,  without  payment,  and  when  payment  must  have 
been  previously  made,  to  maintain  the  acti(ai,  has  long  existed, 
and  is  well  settled,  though  in  the  application  of  the  rules  some 
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disagreement  has  been  occasioned  among  the  cases.  {GfUbert 
T.  Wyman,  1  Comst.  550.  Webb  v.  Lansing,  19  Wend.  423. 
Campbell  v.  Jb?t65,  4  Id,  806.  CrippenY.  Thompson^  6  JBarft. 
532.  Aberdeen  y.  BlackmoTj  6  Ifitt,  324.  RockafMar  t. 
DrnneUify  8  C(m»e?t,  689.  CkurchiU  v.  ITttn/,  8  Dento,  821. 
CAas6  y.  Hinman,  8  TTem^.  452.)  The  decision  in  the  last 
case  was  questioned  in  Aberdeen  y.  Blackmar  and  ChurchMl  y. 
Am/,  aboye  cited.  The  language  of  the  indemnity  giyen  by 
the  defendants  is  that  they  will  indemnify  and  saye  the  plain- 
tiff harmless  ^^from  all  costs,  charges  and  expenses  which  he 
shall  incur,^  in  defending  the  suit  of  Disbrow.  It  is  claimed 
on  the  part  of  the  plaintiff  that  the  word  "  incur"  means  "  to  be- 
come liable  or  subject  to."  Giying  it  that  interpretation,  which 
I  think  just,  and  the  bond  is  to  be  read  as  though  those  words 
had  been  used  in  the  place  of ''  incur."  The  contract  of  the  de- 
fendants is  then  to  indemnify  and  saye  the  plaintiff  harmless 
from  ^'all  costs,  charges  and  expenses  which  he  shall  become 
liable  or  subject  to."  It  is  still,  howeyer,  an  indemnity  against 
the  "  costs,  charges  and  expenses,^  such  costs,  charges  and  ex- 
penses as  the  plaintiff  "shall  become  liable  or  subject  to,"  and 
not  against  a  liability  for  costs,  charges  and  expenses.  The 
words  '^  incur  in  defending  such  suit,"  merely  designate  and 
limit  the  costs,  Ac.  from  which  the  defendants  agree  to  indem- 
nify, but  do  not  make  a  liability  for  them  the  subject  of  the  in- 
demnity. Thus  regarding  the  indemnity,  as  one  against  "costs 
charges  and  expenses,"  it  is  an  indemnity  against  harm,  loss, 
expense,  the  payment  of  money,  and  no  breach  is  incurred 
until  actual  payment  by  the  party  indemnified.  The  case  of 
Campbell  y.  Jones,  (4  Wend.  806,)  is  directly  in  point  upon 
this  subject.  If  the  foregoing  yiews  are  correct,  the  question 
under  consideration  must  be  decided  against  the  plaintiff. 
Judgment  must  therefore  be  giyen  in  fayor  of  the  defendants.(a) 

[LiYiNGSTON  Special  Term,  February  9, 1852.     T.  /?.  Strong,  Justice.] 

(a)  This  decision  was  affirmed,  upon  appeal,  at  the  Monroe  ^neral  term, 
in  March,  1868,  held  by  Selden.  Johnson  and  T.  B.  Strong,  justices. 
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The  payment,  by  nnderwriterSi  to  the  !ii8ared|  of  a  part  of  the  som  mentioned 
in  the  policyi  is  a  waiver  of  the  nsnal  preliminaiy  prooft. 

If  a  deficiency  in  the  plaintiff's  proof  iB  supplied,  during  the  trial,  by  the  de- 
fendants themselves,  it  is  a  waiver  of  any  exception  they  may  have  taken, 
based  on  snch  deficiency. 

The  opinion  of  a  witness,  in  respect  to  the  value  of  property  whkh  he  haa 
never  seen,  is  not  admissible  in  evidence. 

In  an  action  upon  a  policy  of  insurance  by  an  assignee  of  the  policy,  the  writ- 
ten declaration  of  the  assignor,  of  the  cost  of  the  property  insured,  made  to 
the  secretary  of  the  insurance  company,  is  not  admissible ;  the  assignor 
being  a  competent  witness  to  prove  the  fkct. 

And  if  the  insured  is  examined  as  a  witness,  by  the  detodants,  this  is  a 
waiver  of  an  exception  taken  to  a  dedsion  extludiog  his  admissions. 

A  policy  of  insurance  contained  a  clause  that  in  case  the  assured,  or  his  as* 
signs,  should  thereafter  make  any  other  insurance  on  the  same  property, 
and  should  not  give  notice  thereof  to  the  inswrerSj  and  have  the  same  indorsed  on 
the  policyt  or  otherwise  aehunsiedged  by  them  w  miUng^  the  policy  should 
cease  and  be  of  no  further  efibct.  The  insured  having  effected  a  further 
insurance,  in  another  company,  notified  the  first  insurers  thereof;  who  re* 
ftised  to  sanction,  approve  or  indorse  such  notice  on  the  policy,  or  otherwise 
acknowledge  the  same,  except  upon  the  condition  that  the  sum  recoverable 
by  virtue  of  the  policy  should  not,  together  with  all  insurance  thereon,  ex- 
ceed two  thirds  of  the  vaim  of  the  property  insured.  Bddj  that  the  insuren 
did  not  reserve  to  themselves  the  right  to  approve  or  disaj^rove  of  the  new 
insurance ;  and  that  they  had  no  right,  on  acknowledging  the  receipt  of  no- 
tice, to  change  the  whole  contract,  by  imposing  a  condition  not  contained 
in  the  policy ;  or  to  prescribe  the  terms  on  which  their  liability  should  con- 
tinue.(a) 

Appeal  by  the  defendant  from  a  judgment  entered  at  a  spe- 
cial term.  The  complaint  was  upon  a  policy  of  insnrance  against 
fire  for  2500  dollars  on  a  sawmill  at  Brantford,  in  Canada  West) 
issued  to  Elijah  C.  Bens,  on  the  13th  June,  1849,  for  five  yearn 
from  that  day.  The  building,  it  was  stated,  was  destroyed  by 
fire  on  the  17th  January,  185L    The  policy  contained  a  clausey 

(a)  Oadv,  J.  was  of  opinion  that  the  insurers  had  a  right  to  elect  to  with- 
hold the  acknowledgment,  and  thereby  cancel  the  policy;  or  to  give  it,  and 
continue  the  policy  in  fUll  force ;  but  that  having  elected  to  give  the  acknowl- 
edgment, they  were  bound  by  it. 
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"Aat  in  case  the  assured  or  his  assigns  should  thereafter  make 
any  other  insurance  on  the  same  property,  and  should  not  with 
all  reasonable  diligence,  give  notice  thereof  to  said  company^ 
and  have  the  same  indorsed  on  said  policy ,  or  otherwise  ac- 
knowledged by  them  in  writings  said  policy  should  cease  and 
be  of  no  further  effect ;  and  it  was  thereby  further  understood 
that  in  ease  the  insured  should  suffer  loss  by  fire,  notice  of  the 
same  should  be  forthwith  given  to  said  company,  and  within 
thirty  days  after  such  loss,  a  particular  account  of  such  loss  or 
damage,  signed  by  the  insured  and  verified  by  his  oath,  and  if 
required,  by  the  books  of  account  and  other  vouchers,  should  be 
delivered  to  the  secretary  of  the  company/'  It  was  stated  also, 
in  the  complaint,  that  afterwards,  on  the  15th  November,  1850, 
the  said  Elijah  effected  a  further  insurance  on  the  said  property 
for  $1500,  in  the  Gore  Mutual  Insurance  Oo.,  whereof  he  imme- 
diately and  with  reasonable  diligence  notified  the  defendants, 
and  caused  them  to  acknowledge  the  same  in  writing.  It  was 
alledged  that  Bens,  immediately  after  the  building  was  burnt, 
gave  notice  thereof  to  the  defendants,  and  within  thirty  days 
after  said  loss  delivered  to  the  secretary  of  the  defendants  a  par- 
ticular account  of  said  loss  or  damage,  signed  by  the  assured 
and  verified  by  his  oath,  and  did  all  things  required  of  him  by 
the  policy.  The  complaint  admitted  that  after  such  notice.  See. 
the  defendants  paid. upon  account  of  said  loss  the  sum  of 
$1111,52,  but  refused  to  pay  the  remainder.  It  also  stated  that 
on  the  24th  July,  1851,  the  said  Bens  for  a  valuable  consideration 
assigned  the  policy  and  all  due  thereon  to  the  plaintiff,  who  is 
now  the  owner  thereof.  It  demanded  judgment  for  $1888,48 
and  interest,  &c. 

The  answer  set  up  three  defenses.  The  first  denied  that  the 
property  destroyed  exceeded  in  value  $8100 ;  and  denied  that 
the  said  Elijah  0.  Bens  had  any  interest  in  the  property  at  that 
time ;  and  denied  that  the  policy  effected  in  the  Chre  Mutual 
Insurance  Company  was  notified  to  the  defendants  and  an  ac- 
knowledgment ind^sed  on  said  policy ;  and  denied  the  receipt 
by  the  defendants  of  notice  of  the  loss.  Second.  That  the  said 
Elijah,  in  his  account  of  the  loss,  was  guilty  of  fraud  and  false 
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swearing,  in  this,  that  he  stated  the  loss  occasioned  by  the  fire 
at  $6000,  whereas  he  well  knew  the  property  insured  did  not 
exceed  in  value  the  sum  of  $4000 ;  and  in  this,  that  he  stated 
the  mill  was  set  on  fire  by  some  one  unknown  to  him.  Third. 
That  after  Bens  efiected  the  insurance  in  the  Gore  District 
Mutual  Insurance  Company,  and  notified  the  defendants  thereof, 
they  refused  to  sanction,  approve  or  indorse  the  said  notice  on 
said  policy,  or  otherwise  acknowledge  the  same,  except  upon 
condition  that  the  sum  recoverable  by  virtue  of  the  policy  should 
not,  together  with  all  insurance  thereon,  exceed  two-thirds  the 
cash  value  of  the  property  insured  and  at  risk,  at  the  time  of 
loss,  and  the  defendants  averred  that  the  value  of  the  property, 
at  the  time  of  the  loss,  did  not  exceed  $3600 ;  and  that  the  Gore 
District  Mutual  Insurance  Company  paid  the  said  Elijah  C. 
Bens  the  sum  of  $1500  for  said  loss,  upon  their  policy,  and  the 
defendants  paid  the  sum  of  $1111,52  upon  account  of  their 
policy,  and  averred  that  the  said  sums  so  paid  exceeded  two- 
thirds  the  value  of  the  property  destroyed,  and  that  they  had 
then  paid  all  they  were  bound  to  pay. 

The  reply  denied  all  fraud  set  up  in  the  answer,  and  denied 
the  right  of  the  defendanta  to  annex  any  condition  to  their  ac- 
knowledgment of  the  receipt  of  notice  of  the  insurance  in  the 
Gore  District  Insurance  Company,  and  denied  that  the  payment 
by  that  company  was  on  account  of  the  loss  for  which  the  de- 
fendants were  liable. 

On  the  trial,  at  the  St.  Lawrence  circuit,  before  Mr.  Justice 
WiLLARD,  on  the  2l8t  of  October,  1851,  the  following  facts  were 
proved,  or  admitted.  The  policy  of  insurance  dated  18th  June, 
1849,  and  the  assignment  to  the  plaintiff,  dated  24th  of  July, 
1851,  were  admitted.  The  plaintiff  also  proved  by  one  Leonard, 
a  carpenter  and  millwright,  who  ereeted  the  mill,  that  it  was 
worth,  at  the  time  it  was  destroyed,  from  $4600  to  $5000.  He 
was  examined  at  length  as  to  the  construction  and  size  of  the 
mill;  the  number  of  saws,  gates,  wheels,  and  manner  of  con- 
struction, and  the  gearing  and  every  thing  appertaining  to  the 
mill.  The  pltdntiff 's  counsel  then  proved  the  payment  by  the 
defendants  on  the  1st  of  July,  1851,  of  $1111,52,  on  account  of 
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the  loss  of  the  property  covered  by  the  policy.  He  also  pro- 
daced  the  acknowledgment  of  the  receipt  of  notice  of  the  addi- 
tional insurance,  in  these  words  : 

^Office  St.  Lawrence  Co.  Mu.  Ins.  Co.  ? 
Ogdensburgh,  Nov.  18, 1850.         ] 

^'  Policy  No.  9064.  Received  notice  that  farther  insurance  has 
been  effected  for  one  thousand  five  hundred  dollars,  as  follows : 
In  the  Gore  Mutual  Insurance  Company,  on  property  covered 
by  the  above  policy  of  this  company,  subject  to  any  restriction 
in  the  following  memorandum,  and  so  permitted. 

«H.  G.  PooTE,  Sec? J. 

^  Memorandum — That  in  the  event  of  damage  or  partial  loss, 
the  sum  recoverable  by  virtue  of  the  aforesaid  policy,  shall  be  a 
just  proportion  thereof,  in  comparison  with  the  insurance  above 
notified.  The  insured  responsible  for  the  validity  of  such  other 
insurance  and  the  solvency  of  the  company.  Also,  that  the  sum 
recoverable  by  virtue  of  the  above  policy,  shall  not,  together 
with  all  insurance,  exceed  two-thirds  the  cash  value  of  the 
property  insured  and  at  risk  at  time  of  loss."  The  foregoing 
receipt  and  notice,  or  answer,  were  indorsed  on  the  policy. 

The  plaintiff  then  rested,  and  the  defendants'  counsel  moved 
for  a  nonsuit,  on  the  ground  that  it  had  not  been  shown  that 
notice  of  the  loss,  or  the  preliminary  proofs,  had  been  furnished 
to  the  defendants,  but  the  court  denied  the  motion,  and  the  de- 
fendants' counsel  excepted. 

The  defendants'  counsel  then  introduced  the  prelinunary 
proofs  which  had  been  given  by  the  insured,  four  days  after  the 
fire,  in  which  the  insured  swore,  amongst  other  things,  that  his 
loss,  by  the  destruction  of  the  mill,  was  about  $6000. 

The  defendants'  counsel  again  moved  for  a  nonsuit,  on  the 
following  grounds :  First.  Vor  that,  by  the  policy,  in  case  of  loss 
by  fire,  the  insured  was  to  give  a  particular  account  of  such  loss 
or  damage,  signed  by  the  insured,  verified  by  his  oath,  and  if 
there  should  be  any  fraud  or  false  swearing,  the  insured  or 
claimant  should  forfeit  all  claim  under  the  policy.  The  plaintiff, 
in  his  account  of  damages,  upon  oath,  stated  it  to  be  $6000. 
His  own  evidence  produced  on  the  trial,  proved  the  loss  to  be 
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from  $4600  to  $5000.  Second.  For  that  the  amount  of  loss  or 
damage  in  the  affidavits  produced  was  not  such  a  particular  de- 
scription as  the  policy  required.  Third.  On  the  ground  that  it 
appeared  by  the  plaintiff's  complaint,  that  the  insured  had 
effected  another  insurance  in  the  Gore  District  Mutual  Insur- 
ance Company.  The  plaintiff,*  in  the  complaint,  averred  notice 
and  acknowledgment.    The  answer  denied  acknowledgment. 

The  court  denied  the  motion,  for  the  following  reasons,  among 
others.  As  to  the  first  point,  that  it  presented  a  question  for 
the  jury ;  as  to  the  second,  that  the  preliminary  proofs  were 
sufficiently  full  and  particular,  and  if  not,  the  partial  payment 
was  a  waiver ;  and  as  to  the  third,  the  policy  agreed  to  pay  all 
loss,  not  exceeding  the  sum  insured.  By  this  policy,  all  that 
was  required  was  notice  of  additional  insurance.  That  the  com- 
pany did  not  reserve  to  themselves  the  right  to  cancel  the  policy, 
or  change  it  on  receiving  notice.  That  the  object  of  the  notice 
was  to  enable  the  company  to  know  who  was  liable  to  contribute 
with  them.    The  defendants'  counsel  excepted. 

The  defendants'  counsel  then  put  in  evidence  the  application 
on  which  the  policy  was  issued,  which  stated  the  cash  value  of 
the  building,  over  and  above  the  land,  at  $6000. 

The  defendants  introduced  Nathaniel  Taggart  as  a  witness, 
who  swore  that  he  was  a  millwright,  and  had  worked  at  that 
business  for  thirty  years ;  but  not  nearer  than  fifty  miles  from 
this  mill.  That  he  had  heard  the  testimony  of  Leonard,  and 
could  make  an  estimate  from  his  description,  of  the  cost  of  the 
mill ;  but  not  a  close  estimate,  without  seeing  the  mill,  or  a 
drawing  of  it.  He  said  he  should  suppose  he  could  come  within 
five  or  ten  per  cent  of  the  cost,  if  ho  had  a  right  view  of  the  milL 
He  said  it  was  very  hard  to  estimate  the  cost  of  the  mill  without 
seeing  or  knowing  just  what  the  vfotk  was ;  that  he  never  saw 
the  mill.  The  defendants'  counsel  then  proposed  to  the  witnesa 
this  question :  In  your  opinion,  what  was  the  value  of  the  mill  ? 
The  question  was  objected  to,  and  excluded  by  the  court,  and^ 
the  defendants'  oounsel  excepted..  The  plaintiff's  counsel  then 
gave  in  evidence  a  notice  from  the  defendants  to  Elijah  0.  Bens, 
diataA  Ma^  80, 18fil,^vihg  him  notice  that  the  whole  of  the 
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policy  in  question  had  been  assessed  $15,  for  losses ;  also  a  re« 
ceipt  for  said  assessment,  by  the  defendant,  dated  Jane  27, 1851, 
both  of  which  were  admitted  by  the  defendants.  The  cause  was 
then  summed  up  by  the  respective  counsel.  The  defendants' 
ooimsel  asked  the  judge  to  charge  the  jury,  that  by  the  clause 
in  the  policy  relative  to  other  insurances,  the  defendants  reserved 
the  right  to  acknowledge  notice  of  further  insurance,  or  upon 
the  insured  making  further  insurance,  to  declare  the  policy  issued 
by  the  defendants  void,  or  to  prescribe  the  terms  and  amount 
for  which  their  policy  should  stand  good.  That  Bens  having 
received  the  acknowledgment,  and  not  dissenting  tio  it  till  after 
the  loss,  must  be  deemed  to  have  acquiesced  in  the  condition 
jmnexed  to  the  acknowledgij^nt  of  notice  of  the  insurance,  in 
the  Gore  Distriot  Mutual  Insurance  Company,  and  could  recover 
but  two-thirds  the  value  of  the  property  at  risk  at  the  time  of 
the  loss,  deducting  therefrom  the  amount  insured  in  the  Gore 
District  Mutual  Insurance  Company.  The  court  refused  so  to 
charge,  and  the  defendants'  counsel  excepted.  The  judge 
charged  the  jury,  amongst  other  things,  that  the  question 
whether  Bens'  affidavit,  stating  the  value  of  the  properly  in- 
sured, in  his  preliminary  proofs,  was  fraudulent  or  not^  was  tt 
question  of  fact  for  them  to  decide.  If  fraudulent,  the  plaintiff 
eonld  not  reooyer.  He  further  charged,  that  the  defendants 
could  not  make  conditions  and  prescribe  limitations,  as  to  their 
liability,  in  their  acknowledgment  of  the  receipt  of  notice  of  the 
insurance  in  the  Qore  District  Mutual  Insurance  Company. 
And  that  if  the  defendants  were  liable  at  all,  they  were  liable 
for  the  full  amount  of  tiie  sum  insured  by  the  policy,  issued  by 
them,  with  interest  from  the  time  the  same  became  payable,  if 
the  value  of  the  property  insured  was  equal  to  or  greater  than 
the  sum  insured  by  them  and  the  Gore  District  Mutual  Insur- 
a&ce  Company,  less  ihe  amount  stated,  on  account  of  the  loss. 
The  defendants'  counsel  excepted. 

The  jury  found  a  verdiot  for  the  plaintiff  for  $1464,00,  on 
whioh  judgment  was  given,  and  the  defendants  appealed, 
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JS.  Perkins^  for  the  appellants. 
James  ^*  Brown,  for  the  respondents. 

WiLLARD,  P.  J.  The  payment  by  the  defendants  ta  the  in- 
sured, of  a  part  of  the  sum  agreed  to  be  paid  by  the  policy,  was 
a  waiver  of  the  usual  preliminary  proofs.  ( Vos  v.  Robinson, 
9  John.  192.  Johnston  v.  Columbian  Ins,  Co.,  7  Id.  815.)  But 
the  defendants  themselves,  in  a  subsequent  stage  of  the  trial, 
gave  in  evidence  the  preliminary  proofs  which  the  insured  had 
furnished  in  pursuance  of  the  requirements  of  the  policy.  They 
were  substantially  in  proper  form,  and  do  not  seem  to  have  been 
objected  to  at  the  time.  Aside  from  the  waiver  by  partial  pay- 
ment, the  production  of  the  papers  by  the  defendants  is  an  an- 
swer to  the  exception.  If  a  deficiency  in  the  plaintiff's  proof 
is  supplied,  during  the  trial,  by  the  defendants  themselves,  it  is 
a  waiver  of  any  exception  they  may  have  taken,  based  <m  such 
deficiency. 

The  question  to  Taggart  calling  for  his  opinion  ^  the  value 
of  the  mill,  was  properly  overruled.  The  witness,  though  a 
millwright^  had  never  seen  or  been  within  fif^  miles  of  the  mill 
in  question.  He  admitted  that  he  could  not  make  a  close  esti- 
mate of  the  cost  of  the  mill,  from  the  testimony  of  Leonard, 
without  seeing  the  mill  or  a  drawing  of  it ;  and  that  it  was  very 
hard  to  estimate  the  cost  without  seeing  or  knowing  just  what 
the  work  was.  Still  he  thought  he  could  come  within  five  or  ten 
per  cent  of  the  cost,  if  he  had  a  right  view  of  the  mill.  The 
opinion,  therefore,  was  little,  if  any  thing,  more  than  a  guess. 
The  principle  on  which  opinions  in  cases  of  this  kind  are  ad- 
missible, is,  that  the  facts,  disconnected  from  such  opinions,  can* 
not  be  so  presented  to  a  jury  as  to  enable  them  to  pass  upon 
the  question  with  the  requisite  knowledge  and  judgment  {Per 
Sutherland,  J  in  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  78.) 
Thus  a  physician,  in  many  cases,  cannot  so  explain  to  a  jury  the 
cause  of  the  death,  or  other  serious  injury  of  an  individual,  as 
to  make  them  distinctly  perceive  the  connection  between  the 
cause  and  its  effect.    He  may  therefore  express  an  opiniim  that 
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the  wound  given,  or  the  poison  administered,  jHrodaced  the  death 
of  the  deceased ;  but  in  such  a  case  he  must  state  the  facts  on 
which  his  opinion  is  founded.  {Id.  8  Mass.  R.  371.  9  Id.  225. 
Culver  V.  Haslamj  7  Barb.  814.  Paige  v.  Hazard,  5  HUlj 
603.  4  Barb.  625.  Lamoure  v.  Caryl,  4  DeniOj  370,  374. 
Cowen  ^  HUPs  Notes,  760.)  There  was  nothing  peculiar  in 
this  case  which  called  for  a  relaxation  of  the  rules  of  evidence. 
Hundreds,  it  is  presumed,  might  have  been  produced  who  had 
seen  and  examined  the  mill,  and  who  were  equally  competent  to 
judge  of  the  nature  and  quality  of  the  work,  with  Mr.  Taggart. 
The  means  which  the  witness  proposed  of  judging,  did  not  differ 
essentially  from  those  enjoyed  by  the  jury. 

The  exclusion  of  the  written  declaration  of  Bens,  made  to  the 
secretary  of  the  defendants,  of  a  detailed  statement  of  the  cost 
^f  the  building,  was  properly  overruled.  It  was  the  mere  decla- 
rations of  a  vendor  who  was  a  competent  witness  himself.  Such 
declarations  are  not  admissible,  when  the  action  is  between  his 
vendor  and  a  third  party.  {Hurd  v.  West,  7  Cawen,  752. 
Paige  V.  Cagwin,  7  ISll,  361.)  But  the  decisive  answer  to 
the  exception  is,  the  defendants  introduced  Beps  as  a  witness, 
and  fully  examined  him  on  the  whole  case.  This  was  a  waiver 
of  the  exception  taken  to  the  decision,  excluding  his  admissions. 

The  judge  was  right  in  refusing  to  charge  that  the  defendants 
had  reserved  a  right  in  the  policy,  to  declare  it  void,  on  receiv- 
ing notice  of  another  insurance  on  the  same  property,  or  to  pre- 
scribe the  terms  and  amount  for  which  it  should  subsequently 
stand  good.  There  is  clearly  no  such  claitse  in  the  policy.  Nor 
did  the  policy,  as  in  Potter  v.  The  Ontario  and  L.  Mui.  Ins. 
Co.,  (5  HUl,  147,)  contain  a  clause  that  any  other  insurance 
should  not  only  be  notijBed  with  all  reasonable  diligence  to  the 
defendants,  but  should  also  be  indorsed  on  the  policy,  or  other- 
wise acknowledged  and  approved  by  them  in  writing,  and  if 
not  so  done,  the  policy  should  cease  and  be  of  no  further  effect. 
It  merely  required  the  insured,  on  effecting  a  subsequent  insur- 
ance on  the  same  property,  to  give  notice  thereof  with  reasona- 
ble diligence,  and  have  the  same  indorsed  on  the  policy,  or 
otherwise  acknowledged  in  writing.   ^The  defendants  did  not 
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reserve  to  themselves  the  right,  as  in  the  case  cited,  to  approve 
or  disapprove  of  it.  The  insared  gave  the  notice,  and  procured 
the  new  insurance  to  be  indorsed  on  the  policy.  He  thus  ful^ 
filled  the  conditioB.  The  defendants  had  no  right  to  change  the 
vrhole  contract,  by  imposing  a  condition  not  contained  in  the 
policy. 

If  it  be  true,  that  the  insured  might,  by  acquiescing  in  the 
change  proposed  by  the  defendants  in  the  terms  of  the  policy, 
be  bound  by  said  change,  there  should  be  some  evidence  of  his 
acquiescence.  In  the  present  case  there  was  no  such  evidence. 
The  defendants,  in  their  answer,  do  not  pretend  that  the  insured 
assented  to  the  alteration,  or  that  the  original  contract  was  al- 
tered. They  merely  claim  the  right,  on  their  part,  to  alter  the 
policy,  on  receiving  notice  of  another  insurance  on  the  property. 

The  only  part  of  the  charge  which  has  been  insisted  on  as 
erroneous  is,  that  the  defendants  had  no  right,  in  acknowledging 
the  receipt  of  notice  of  another  insurance,  to  prescribe  the  terms 
on  which  their  liability  should  continue.  This  has  already  been 
disposed  of.  The  insurance  companies  may,  no  doubt,  so  frame 
their  policies  aanot  to  be  liable,  in  the  case  of  loss,  beyond  two- 
thirds  the  value  of  the  subject  insured.  There  was  no  such 
clause  in  this  policy.  The  insmred  was  therefore  entitled  to  re- 
cover the  balance  due  on  the  policy,  provided  the  value  of  the 
property  insured  was  equal  to  or  greater  than  the  sums  insured 
by  the  defendants  and  the  Gore  District  Mutual  Ins.  Co.,  de- 
ducting the  amount  admitted  to  have  been  paid.  The  two  poli- 
cies amounted  to  four  thousand  dollars.  No  witness  estimated 
the  value  of  the  i»roperty  at  less  than  four  thousand  six  hundred 
dollars,  and  one  put  it  as  high  as  six  thousand  dollars. 

The  question  of  fraudulent  representation  was  fairly  submitted 
to  the  jury.  There  was  no  evidence  of  a  firaudulent  over  esti- 
mate of  the  value  of  the  property,  when  the  insurance  was 
effected.  The  fact  that  the  value  of  the  mill,  beyond  all  dis- 
pute, exceeded  the  amount  of  both  policies,  repels  every  im^u* 
tation  of  this  kind.    The  judgment  should  be  affirmed. 

Hand,  J.  and  G.  L.  Allen,  J.  concurred. 
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Oabt,  J.  The  first  point  made  on  the  argument,  on  the  part 
<^  the  defendants,  was,  that  the  court  erred  in  excluding  the  evi- 
dence of  ITathaniel  Taggart.  He  had  never  seen  the  saw-miU, 
nor  a  drawing  of  it ;  and  although  he  was  a  millwright,  his 
q>inian  of  its  value  was  not  adnussible  as  evidence.  A  man 
skilled  in  the  value  of  horses  would  not,  I  think,  be  allowed  to 
testify  as  to  the  value  of  a  horse  which  he  had  never  seen ;  al- 
tiiough  he  had  heard  the  description  of  the  horse  from  another 
witness. 

The  second  point  made  on  the  part  of  tbe  defendants  was,  that 
the  court  erred  in  excluding  tbe  detailed  statement  of  the  cost 
of  the  mill,  made  by  Bens.  That  statement  was  properly  ex- 
cluded, according  to  the  case  of  Paige  v.  Cagwin,  (7  HiU,  361.) 

The  third  point  insisted  on  by  the  defendants'  counsel  was, 
that  the  court  erred  in  refusing  to  charge  the  jury  as  requested 
by  such  counsel ;  and  that  the  court  also  erred  in  that  part  of 
the  charge  which  was  excepted  to.  The  ground  for  this  point 
is  to  be  found  in  this  clause  in  the  policy :  "  In  case  the  insured 
shall  hereafter  make  any  other  insurance  on  the  same  property, 
and  shall  not  with  all  reasonable  diligence  give  notice  to  the 
company,  and  have  the  same  indorsed  on  the  policy,  or  otherwise 
acknowledged  by  them  in  writing,  the  policy  shall  cease  and  be 
of  no  further  effect."  In  relation  to  this  clause  in  the  policy,  the 
court  decided  that,  "  By  this  policy,  all  that  was  required  was 
notice  of  additional  insurance.  That  the  coo^pany  did  not  re- 
serve to  themselves  the  right  to  cancel  tbe  policy,  or  change  it, 
on  receiving  notice.  By  the  terms  of  the  policy,  if  the  insured 
shall  make  other  insurance,  two  things  are  to  be  done,  or  the 
policy  is  to  cease,  and  be  of  no  further  effect :  to  wit,  the  insured 
must,  with  all  reasonable  diligence,  give  notice  thereof  to  the 
defendants,  and  have  the  same  indorsed  on  the  policy,  or  other- 
wise acknowledged  by  them  in  writing.  One  of  these  acts  the 
insured  could  do,  but  the  other  he  could  not."  The  defendants 
have  the  power  to  say  to  the  insured  "  we  will  not  give  you  any 
written  acknowledgment  of  your  notice  of  further  insurance," 
and  by  withholding  such  acknowledgment  the  policy  would  be* 
come  void.    I  am  therefore  of  opinion  that  the  def^dants  did 
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in  legal  effect  reserve  to  themselves  the  right  to  cancel  the  pol- 
icy, by  refusing  to  give  an  acknowledgment  of  notice  of  other  in- 
surance. But  the  expression  of  a  contrary  opinion  by  the  court, 
on  the  trial,  would  not  prejudice  the  defendants,  unless  they  had 
the  right  to  alter  the  policy,  or  its  legal  effect.  They  did  give 
a  written  acknowledgment  of  the  notice  of  further  insurance. 
And  I  find  nothing  in  the  policy  to  give  a  qualified  or  condi- 
tional acknowledgment  of  notice  of  further  insurance.  They 
have  the  right  to  elect  to  withhold  such  acknowledgment,  and 
thereby  annul  the  policy ;  or  to  give  the  acknowledgment,  and 
continue  the  policy  in  full  force.  They  elected  to  give  the  ac- 
knowledgment, ^nd  must  be  bound  by  it.  I  am  therefore  of 
opinion  that  the  motion  for  a  new  trial  should  be  denied. 

Judgment  affirmed. 

[Fulton  Qeneral  Term,  September  6, 1852.     WtUard,  Hand,  Cody  and  C. 
L.  Alien  J  Justices.] 
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Where  a  deed  described  the  west  line  of  the  premises  conveyed  as  running 
south  "to  the  north  hounds  of  Jlitdson  rivers  thence  easterly  along  the  said 
river,  so  as  to  include  so  much  of  the  island  as  is  situated  within  lot  No.  2, 
which  island  lies  near  the  said  north  bounds  of  Hudson  river,"  &c. ;  Hdd, 
that  this  boundary  carried  the  grantee  to  the  center  of  the  main  channel  of 
the  river,  and  not  merely  to  the  bank. 

Although  a  grantor  may  so  limit  his  grant  as  to  exclude  the  bed  of  a  river,  or 
a  highway,  mentioned  as  one  of  the  boundaries,  yet  if,  without  any  language 
of  exclusion,  a  line  is  described  as  dbr^  a  highway,  or  upon  a  highway ^  or  as 
running  to  a  highway^  or  why  the  river  ^  or  along  the  river,  at  upon  the  margin 
oj  the  river  J  or  to  the  hank  of  the  river ,  it  has  been  pretty  uniformly  held  in 
this  state,  that  these  expressions  carry  the  grantee  to  the  center  of  the  high- 
way, or  to  the  center  of  the  river.    Per  Willard,  P.  J. 

This  was  an  action  brought  to  recover  a  lot  of  land  in  Warren 
county,  and  was  tried  at  the  Warren  circuit  in  June,  1862,  before 
C  L.  Allen,  justice. 
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The  plaintiffs  were  four  of  the  heirs  at  law  of  Henry  Walton, 
who  died  in  1846.  It  was  proved  that  in  1792,  lot  2  in  lot  10 
of  the  25th  allotment  of  the  patent  of  Eayaderosseras  was  con^ 
veyed  in  fee,  hy  the  other  tenants  in  common,  to  Henry  Walton, 
and  it  was  not  denied  that  he  became  seised  of  the  whole  of  lot 
No.  2.  Hudson  river  runs  an  easterly  course  through  lots  1,  2 
and  8.  A  part  of  lot  2  lies  on  the  north  side  of  the  river,  in 
the  county  of  Warren,  and  a  part  on  the  south  side  of  the  river, 
in  the  county  of  Saratoga.  An  island  containing  about  twelve 
acres  of  land  lies  in  the  river,  north  of  the  main  channel  thereof, 
and  nearly  all  within  lot  2.  The  west  end  of  the  island  lies  in 
lot  1.  The  complaint  sought  to  recover  all  that  part  of  lot  2 
which  lies  north  of  the  center  of  the  channel  of  the  Hudson  river. 
It  was  shown  that  the  defendant  came  into  possession  of  the 
premises  claimed,  four  or  five  years  before  the  trial,  under  his 
father-in-law,  Charles  Harris,  who  deduced  his  title  through 
sundry  mesne  conveyances  from  Alfred  Pitcher,  who  claimed  to 
have  purchased  from  Henry  Walton,  in  1811,  or  about  that  time, 
the  whole  of  lot  No.  2  lying  north  of  the  center  of  Hudson  river. 
Pitcher  died  seven  or  eight  years  before  the  trial,  and  the  deed 
from  Walton  to  him  was  shown  to  be  lost.  Lansing  D.  Pitcher, 
a  son  of  Alfred  Pitcher,  proved  that  he  had  seen  the  deed ;  that 
it  was  a  warranty  deed,  and  be  thought  it  bounded  the  premises 
on  the  south  by  the  main  channel  of  the  river.  He  delivered  it 
to  King  Allen.  Allen  testified  that  it  conveyed  all  of  lot  No.  2 
lying  north  of  the  channel  of  the  river.  There  was  a  map  on 
the  deed,  showing  that  it  embraced  that  part  of  the  island  lying 
in  lot  2,  and  going  south  to  the  channel.  The  plaintiffs  gave  in 
evidence  the  exemplification  of  a  mortgage  given  by  Alfred 
Pitcher  and  wife  to  Henry  Walton,  dated  16th  April,  1811,  which 
he  insisted  was  for  the  same  premises  which  Walton  had  con- 
veyed to  Pitcher  by  the  deed  which  was  lost  Th^  boundaries, 
as  described  in  the  mortgage,  are  thus :  ^  Beginning  at  the  N.  E. 
oomer  of  lot  No.  1  in  the  subdivision  of  No.  10,  running  thence 
along  the  east  bounds  of  No.  1,  south  to  the  north  bounds  of 
Hudson  riveff  thence  easterly  along  the  said  river  so  as  to  in- 
clude so  much  of  the  island  as  is  situated  within  lot  No.  2,  which 
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isknd  lies  near  the  said  north  bounds  of  Hudson  river,  to  the 
west.bounds  of  No.  8  in  the  subdivision  of  lot  No.  10,  thence 
along  the  same  north  to  the  north  bounds  of  the  patent ;  thenoe 
along  the  same  N.  84<>  west  23  ch.  77  links  to  the  place  of  be- 
ginning, containing,"  &c 

The  plaintiffs'  counsel  asked  the  judge  to  submit  to  the  jury, 
whether  the  plaintiffs  had  not  shown  title  to  the  bed  of  the  river 
from  the  center  of  the  channel  to  the  island.  The  court  refused 
so  to  submit  the  question,  and  directed  the  jury  to  find  a  verdict 
for  the  defendant,  which  they  did  accordingly.  To  which  the 
plaintiffs'  counsel  excepted.  Judgment  having  been  given  for 
the  defendant,  the  plaintiffs  appealed  to  this  court.  Other  facts 
are  sufficiently  stated  in  the  opinion. 

/  Ellsworth,  for  the  appellants. 

E.  F.  Btdlardj  for  the  respondents. 

By  the  Court,  Willard,  P.  J.  The  jury  were  warranted  in 
finding  from  the  evidence,  that  the  deed  from  Walton  to  Pitcher, 
under  which  title  the  defendant  held,  was  bounded  on  the  north 
by  the  main  channel  of  the  river ;  and  if  so,  there  was  no  pre- 
tense that  the  plaintiffs  were  entitled  to  recover.  The  judge  was 
authorized  to  direct  a  verdict  for  the  defendant,  on  that  ground 
alone.  The  plaintiffs  did  not  ask  to  go  to  the  jury  on  what  were 
the  actual  contents  of  the  deed  to  Pitcher,  nor  whether  it  was 
lost  or  not.  But  assuming  that  the  deed  described  the  premises 
exactly  as  they  were  described  in  the  mortgage,  of  which  an  ex- 
emplification was  produced  by  the  plaintiffs,  it  carried  the  grantee 
to  the  center  of  the  main  channel  of  the  river.  The  plaintiffs 
maintain  that  this  boundary  merely  includes  the  island  to  high- 
water  mark,  and  thus  leaves  in  the  plaintiffs,  as  heirs  of  Henry 
Walton,  that  portion  of  the  bed  of  the  river,  lying  north  of  the 
center  of  the  main  channel  and  highwater  mark  on  the  south 
side  of  the  island.  This  is  the  point  in  dispute,  and,  as  I  under- 
stand the  case,  the  only  point. 

At  common  law,  a  grant  of  land  bounded  upon  the  sea  shore, 
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w  upon  a  stream  or  arm  of  the  sea,  where  the  tide  ebbs  and  flows, 
conveys  to- the  gtantee  only  that  part  of  the  bank  which  is  not 
covered  by  the  water  at  the  ordinary  flood  tide.  It  does  not 
carry  with  it  the  lands  under  water,  the  islands  in  the  stream, 
or  the  right  of  fishery.  In  order  to  pass  these,  the  terms  of  the 
grant  must  be  so  clear  and  explicit  as  to  leave  no  manner  of 
doabt  as  to  the  intention  of  the  grantor  to  part  with  those  rights. 
Bnt  the  role  is  directly  the  reverse  as  to  those  grants  which  are 
bounded  on  rivers  and  streams  above  tide  water.  In  such  cases, 
if  the  grant  is  bounded  on  the  stream^  or  along  the  same,  or  on 
the  margin  thereof,  or  on  the  bank  of  the  river,  or  when  any  other 
words  of  similar  import  are  used,  it  legally  extends  to  the  mid- 
dle or  thread  of  the  stream ;  and  not  only  the  bank  bnt  the  bed 
of  the  river,  and  the  islands  therein,  and  the  exclusive  right  of 
fishing,  are  conveyed  to  the  grantee,  unless  they  are  expressly 
reserved,  or  the  terms  of  the  grant  are  such  as  to  show  a  clear 
intention  to  exclude  them  from  the  general  operation  of  the  rule 
of  law.  {Per  Walworth,  Ch.  in  Canal  Commissioners  v.  The 
People,  5  Wend.  448.  Same  v.  Kempshall,  26  Id.  404.  Child 
v.  Starr,  4  mi,  369,  873.     Varick  v.  SmUh,  9  PAige,  547. 

5  Cok^yRep.  106.  Es  parte  Jennings^  6  Cowen,  518.)  The 
right  of  the  riparian  owner  to  the  stream  its^  is  not  absolute, 
by  the  English  common  law.  If  the  stream  be  navigable,  the 
grantee  bounded  on  the  river  takes  the  legal  ownership  to  the 
center  of  the  stream,  subject,  nevertheless,  to  the  right  of  the 
public  to  use  the  waters  thereof,  as  a  public  highway  for  the 
passage  of  boats  or  other  water  craft.    {Hale  de  Jure  Maris. 

6  Cowen,  589,  note,  and  the  cases  before  cited.)  Such,  too,  is  the 
common  law  of  this  state. 

In  applying  these  principles,  it  was  held  in  Luce  v.  Carley, 
(24  Wend,  451,)  where  one  of  the  courses  in  the  deed  ran  to  a 
hemlock  stake  "  standing  on  the  east  bank  of  the  river,  from 
thence  down  the  river  as  it  winds  and  turns,  24  chains  and  94 
links,  to  a  hard  maple  tree,"  &c.  that  the  grantee  took  to  the 
center  of  the  stream.  Cowen,  J.  in  delivering  the  judgment  of 
the  court,  says,  where  the  grant  is  so  framed  as  to  touch  the 
water  of  the  river,  and  the  parties  do  not  expressly  exc^t  the 
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riyer,  one  Iialf  the  bed  of  the  stream,  if  it  be  above  tide,  is  in- 
cluded by  oonstrnction  of  law.  If  the  parties  mean  to  exclude 
it,  they  shonld  do  so  by  express  exception.  The  doctrine  of  this 
case  i^  not  shaken  by  ChUd  v.  Starr,  (4  HiU^  369,)  reversing 
the  same  case  in  the  supreme  court.  (20  Wend.  149.)  On  the 
contrary,  the  general  doctrine  of  Luce  v.  Carley  is  affirmed  by 
the  court  of  errors  in  Child  v.  Starr.  The  only  effect  of  the 
latter  case  is  to  show  that  a  boundary  along  the  shore  of  a  river 
is  an  express  restriction  of  the  grant,  and  prevents  the  grantee 
from  taldng  to  the  center  of  the  stream.  It  has  never  been  de- 
nied, in  this  state,  that  the  grantor  may  so  limit  his  grant  as  to 
exclude  the  bed  of  the  river,  or  the  highway,  as  either  may  hap- 
pen to  be  referred  to  in  the  grant.  {Jackson  v.  Hathaway^  15 
John.  454.)  But  if,  without  any  language  of  exclusion,  the  line 
is  described  as  along  a  highway ^  or  ttpon  a  highway ^  or  as 
running  to  a  highway ,  or  as  by  the  river ^  or  along  the  river ^  or 
upon  the  margin  of  the  river^  or  to  the  bank  of  the  river ^  it  has 
been  -pretbj  uniformly  held  in  this  state,  that  those  expressions 
carry  the  grantee  to  the  center  of  the  highway  in  the  one  case, 
and  to  the  center  of  the  river  in  the  other.  The  court  of  errors 
held,  in  Child  v.  Starr,  that,  under  the  circumstances  of  that 
case,  the  words  along  the  shore  of  the  river ^  meant  the  bank 
above  low  water  mark,  and  did  not  mean  the  thread  of  the  stream. 
The  supreme  court  of  Massachusetts,  in  Hatch  v.  Dwight,  (17 
Mass.  Rep.  298,)  decided  that  when  land  was  bounded  by  the 
bank  of  a  stream,  and  it  appeared  pretty  clear  that  the  stream 
was  intended  to  be  excluded,  the  grant  would  be  limited  by  the 
bank.  Judge  Story  made  a  similar  decision  in  Dunlap  v.  Stet- 
son, (4  Mason,  849.)  Both  those  cases  were  rather  cases  of 
construcfion  than  otherwise,  for  both  learned  courts  concede  the 
law  to  be  as  it  has  been  above  explained 

The  case  under  consideration  does  not  fall  within  any  of  those 
which  restrict  the  boundary  to  the  bank,  and  exclude  the  river. 
The  west  line  of  the  lot  runs  north  till  it  strikes  ^'  the  north 
bounds  of  Hudson  river,  thence  easterly  along  the  said  river, 
■o  as  to  include  so  much  of  the  island  as  is  situated  in  lot  No. 
S.^    Even  the  words  along  the  said  river,  are  prima  fade  snffi* 
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dent  to  indicate  the  center  of  the  stream  as  the  line.  The  words 
so  tis  to  include  the  island^  &c.  were  inserted,  leet  a  doubt  might 
be  entertained  as  to  which  channel  of  the  river  would  be  meant 
by  the  words  along  the  said  river.  The  word  "  bounds"  of  the 
river,  in  this  deed,  do  not  indicate  the  bank  or  shore  of  the  river, 
but  the  center.  The  same  word  is  applied,  in  the  same  convey- 
ance, to  the  division  line  between  lots  2  and  S  and  the  north  line 
of  the  patent.  By  hounds  is  meant  the  legal,  imaginary  line  by 
which  the  different  parcels  of  land  are  divided.  The  plaintiffs' 
counsel  concedes  that  the  west  line  does  not  stop  at  the  north 
bounds,  or  bank  of  the  river.  If  it  -did,  it  could  not  thence  run 
dUmg  the  said  river,  nor  could  it  include  the  island  which  lies 
north  of  the  main  channel.  Many  of  the  American  cases  on 
this  point  are  collected  in  a  note  to  Dovaston  v.  Payne,  (2  Smithes 
Lead.  Cases,  Hare  ^  Walkib^s  ed.  192, 193,)  and  in  Angell 
on  Watercourses,  21  to  41,  the  last  edition. 

The  offer  of  the  plaintiffs  to  show  that  Henry  Walton  and 
Qerard  Walton  conveyed  the  parts  of  lots  1  and  8,  and  the  south 
part  of  lot  2,  by  a  description,  bounding  the  grantees  on  the 
shore,  leaving  the  channel  and  islands  out  of  such  conveyances, 
was  properly  rejected  by  the  learned  judge.  The  fact  that  the 
grantors  expressly  excepted  the  channel  of  the  river,  in  these 
cases,  can  have  no  effect  on  the  legal  construction  of  the  deed 
under  which  the  defendant  holds.  But  as  the  decision  was  not 
excepted  to,  it  need  not  be  further  noticed. 

The  cause  was  correctly  disposed  of  at  the  circuit,  and  the 
judgment  should  be  affirmed. 

Judgment  affirmed. 

[Fulton  General  Term,  September  6,  1852.  WiUard,  Hand,  Cody  uid 
C.  L.  AUen,  Jtutices.] 
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.    Stephenson  vs.  Hall  and  Van  Ornum. 

An  action  will  not  lie  in  behalf  of  a  parent,  against  the  tnutees  of  a  school 
district,  to  recover  damages  against  them  for  expelling  and  ezclndhig  the 
plaintiff's  minor  child  from  the  common  school ;  nor  for  the  damages  sns- 
tained  by  the  parent  in  bringing  an  appeal  to  the  state  superintendent  of 
common  schools  to  get  snc^  child  reinstated  in  the  school. 

If  any  action  can  be  maintained,  in  such  a  case,  it  must  be  in  the  name  of  the 
child,  and  for  his  or  her  benefit 

In  no  case  can  a  parent  sustain  an  action  for  an  iignry  to  his  child,  nnleas 
some  actual  loss  has  accrued  to  him,  or  he  has  been  subjected  to  the  vio- 
lation of  some  right,  flrom  which  a  possibility  of  damage  may  arise.  Per  C. 
L.  Allen,  J. 

This  was  an  action  commenced  in  a  justice's  court  of  St.  Law- 
rence county  by  Stephenson,  against  the  defendants  and  Epaph- 
roditus  Buck.  The  plaintiff  complained  in  writing  as  follows : 
"  For  that  Mary  Jane,  the  minor  daughter  of  the  plaintiff,  and  over 
the  age  of  Jive,  is  an  actual  resident  of  joint  school  district  No. 
15,  in  the  towns  of  Bussell,  Edwards  and  Hermon,  in  the  county 
of  St.  Lawrence,  and  that  as  such  was  entitled  to  attend  the 
common  school  held  and  kept  in  the  school  house  in  said  district. 
That  on  or  about  the  10th  day  of  June  last,  the  defendants, 
under  the  pretense  of  the  oflSce  of  trustees,  wrongfully,  wilfully 
and  nudiciotisly,  and  without  any  cause  or  provocation,  ejected, 
expelled,  forbade,  refused  and  forcibly  excluded  the  said  Mary 
Jane  from  participating  in  the  arts,  sciences  and  instructions, 
then  and  there  being  taught  in  said  school  house,  to  the  damage 
of  the  plaintiff  of  $25 ;  and  the  plaintiff  asks  judgment  against 
defendants  for  further  damages,  which  he  has  sustained  in  bring- 
ing an  appeal  to  the  state  superintendent  of  common  schools  of 
New- York,  to  get  the  said  Mary  Jane  reinstated  in  said  school, 
and  for  his  trouble,  costs  and  expenses  in  the  prosecution  of  this 
action,  to  the  amount  of  other  $25;  whereupon  the  plaintiff 
asks  judgment  for  $50,00."  The  defendants  denied  die  allega- 
tions in  the  complaint,  and  further  answered  that  they  were  "the 
trustees  of  the  said  district  mentioned  in  the  plaintiff's  com- 
plaint, and  that  the  daughter  of  the  plaintiff,  therein  mentioned* 
attended  said  school,  but  was  guilty  of  gross  misconduct,  and 
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refused  to  be  goyerned  by  the  wholesome  and  necessary  rules 
of  said  school  by  viciously  disregarding  its  rules,  and  cor- 
rupting the  morals  of  the  pupils,  and  that  the  expulsion  com- 
plained of  was  only  till  she  would  consent  to  submit  to  neces- 
sary order."  The  cause  was  tried  by  a  jury  in  August,  18S1.- 
On  the  trial  the  plaintiff  proved  by  his  son  William,  that  Mary 
Jane,  his  daughter,  resided  with  him,  in  the  school  district  men- 
tioned in  the  complaint.  A  difSculty  had  arisen  between  the 
school  teacher  and  Mary  Jane,  who  was  about  18  years  of  age, 
and  who  had  attended  the  school,  but  who  had  left,  or  had  been 
excluded  in  consequence  of  the  difficulty.  The  teacher  com- 
plained that  Mary  Jane  had  improperly  interfered,  while  she 
(the  teacher)  was  punishing  a  child  of  the  witness  about  five 
years  of  age ;  that  she  also  charged  the  plaintiff's  daughter  with 
making  up  faces  at  her,  and  of  making  a  ndtse  like  something 
on  a  slate,  while  the  teacher  was  hearing  a  class  recite ;  that 
she  directed  her  to  stop  the  noise,  and  she  did  so.  Mary  said 
she  did  not  make  the  noise  on  the  slate,  only  what  she  made  in 
cyphering.  On  Friday  the  10th  of  June  an  interview  was  had 
between  Van  Omum  and  Hall  and  the  witness,  and  the  affair  was 
talked  over.  It  was  finally  concluded  that  she  might  return  to  the 
school.  On  the  Monday  following,  the  witness  and  the  two  de- 
fendants had  another  interview ;  the  witness  went  with  his  sister 
to  the  school  house,  where  he  found  Van  Ornum  sitting  on  one 
side  of  the  door  and  Hall  on  the  other.  They  told  Mary  Jane  she 
must  not  go  into  the  school.  One  of  them  held  the  door,  and 
would  not  let  her  go  in.  The  witness  showed  them  some  de- 
cisions of  the  state  superintendent.  They  said  they  did  not 
care  any  thing  about  the  superintendent's  decision,  she  could  not 
go  into  the  school.  The  town  superintendent  came  there  shortly 
after,  and  they  went  to  the  school  house  and  again  talked 
the  matter  over.  The  teacher  would  not  be  satisfied,  unless  Mary 
would  acknowledge  that  she  scratched  the  slate.  Mary  answered 
that  she  would  not  acknowledge  a  lie  for  any  body;  she  said  she 
was  to  blame  for  interfering  with  the  teacher,  and  was  willing 
to  obey  the  rules  of  the  school.     It  appeared  that  the  plaintiff 
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had  appealed  to  the  state  superintendent,  vho  had  made  a  de* 
cision  to  the  following  effect,  dated  July  28, 1851. 

"  The  trustees  of  district  No.  15,  of  the  towm  of  Russell,  are 
hereby  directed  to  reinstate  Mary  Jane  Stevenson,  late  a  pupil 
of  said  school,  in  all  the  privileges  of  said  school,  on  the  engage- 
ment of  her  parents  that  she  shall  in  future  in  all  respects  con- 
form to  the  rules  and  regulations  of  the  school,  and  on  her  own 
undertaking  to  do  so. 

"  Given  under  my  hand  and  the  seal  of  the  office  of  the  secre^ 
tary  of  state.        (Signed)  Christopher  Morgan, 

"  Superintendent  of  Common  Schools/* 

The  costs  and  trouble  of  bringing  this  appeal  the  witness 
stated  to  be  ||5.  It  was  proved  that  at  the  time  of  the  inter* 
view  spoken  of  by  Wm.  Stevenson,  the  trustees  told  Mary  Jane 
that  they  did  not  wish  to  turn  her  out  of  school,  but  they  desired 
her  to  make  satisfactory  acknowledgments  and  return  to  the 
school,  and  it  was  finally  proposed  that  she  should  say  that  what- 
ever she  had  done  that  was  wrong,  to  the  school  or  to  the  teacher, 
she  was  sorry  for,  and  would  obey  the  orders  of  the  school  in 
future.  Her  father,  the  plaintiff,  said  '^  that  is  right ;  do  it  I 
bid  you  do  it."  She  said  she  could  not  do  that,  without  confesA- 
ing  a  lie.  The  defendants  then  said  she  must  leave  tiie  school 
Mary  Jane  was  kept  out  of  school  eight  or  nine  weeks.  Buck, 
the  other  defendant,  was  called  and  testified  that  he  had  never 
been  notified  to  attend  any  meeting  of  the  trustees,  was  not 
present  at  either  of  the  interviews,  and  took  no  part  at  all  in 
the  matter.  After  the  testimony  was  closed,  on  motion  of  the 
plaintiff,  Buck  was  discharged  from  the  action. 

The  jury  found  a  verdict  for  the  plaintiff  for  $5  damages,  for 
which,  with  $5  costs  of  suit,  the  justice  rendered  judgment.  An 
appeal  was  taken  to  the  county  court  of  St  Lawrence  county, 
which  affirmed  the  judgment  of  the  justice,  and  the  defimdants 
appealed  to  this  court 

7.  F.  RuaseU^  for  the  appellants. 

W.  C.  Cooke,  for  the  respondent 
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By  the  Courts  C.  L.  Allen,  J,  I  have  searched  in  vftin  &r 
a  precedent  sustainiDg  an  action  of  this  character.  I  bclieye  it 
is  the  first  atlnapt  of  the  kind  that  has  been  made  in  our 
courts  of  justice.  It  is  perfectly  clear  that  if  the  injury  com- 
plained of  is  one  pei^onal  to  the  child,  then  she  alone  can  sustain 
an  action.  In  actions  for  assault  and  battery  upon  the  child, 
whenever  they  have  been  brought  by  the  parent,  they  have  been 
sustained  upon  the  ground  of  the  loss  of  service  to  the  parent ;  and 
in  all  such  cases,  the  question  of  damages  has  been  confined  to 
the  actual  loss  to  which  the  plaintiiF  has  been  subject.  Thus  in 
Whitney  v.  Hitchcock,  (4  Denio,  461,)  where  the  action  was 
brought  by  the  parent  for  an  indecent  assault  upon  his  child, 
resulting  in  no  personal  injury  so  as  to  deprive  the  parent  to  a 
serious  extent  of  her  services,  the  court  held  the  plaintiiF  could 
only  recover  for  the  actual  loss  he  had  snfiered,  and  a  verdict 
of  $300,  which  had  been  rendered  by  reason  of  the  aggravated 
circumstances  of  the  assault,  was  set  aside,  the  court  holding 
that  the  injury  in  that  character  was  personal,  and  that  the  child 
could  maintain  her  action.  So  in  Loomis  v.  Cline,  (4  Barb.' 
458,)  it  was  held  that  a  father  has  no  autnority,  arising  from  his 
paternal  relation  alone,  to  commence  an  action  in  behalf  of  his 
daughter,  for  an  assault  and  battery  committed  upon  her ;  that 
he  could  neither  release  nor  compromise  her  right  of  action  for 
a  personal  injury.  Without  going  into  a  minute  examination 
of  the  numerous  cases  which  may  be  found  on  this  subject,  it  is 
sufficient  to  remark,  that  the  principle  to  be  deduced  from  them 
all  is,  that  in  no  case  can  a  parent  sustain  an  action  for  an  injury 
to  his  child,  unless  some  actual  loss  has  accrued  to  him,  or  he 
has  been  subjected  to  the  violation  of  some  right  from  which  a 
possibility  of  damage  may  arise.  {See  2  Carr.  ^  Payne,  578 ; 
15  Wend.  635:  Reevefs  Domes.  Rel  291;  3  Ctmst.  493;  20 
20  Wend.  210.) 

Now  what  loss  in  this  case  has  the  plaintiff  sustained,  in  con- 
sequence of  the  act  complained  of?  It  is  not  pretended  that 
any  personal  injury  was  inflicted  upon  the  child,  in  consequence 
of  which  he  was  deprived  of  her  services.  It  is  not  claimed 
that  the  plaintiff  sustained  any  personal  mental  loss,  because  his 

Vol.  XIV.  29 


226  OASES  IN  THE  SUPREME  COUBT. 

—  ,- .    ■ 

'    *  BtepheDson  17.  Hall. 

"  ^         ■■  •'•<»     — ■   ■     ■  - 

daiigbter  was  deprived  of  the  bmiefit  of  eight  weeks'  schooling. 
The  complaint  alledges,  '<that  Mary  Jane,  the  minor  daughter 
of  the  plaintiff,  and  over  the  age  of  five  years,  is  an  actaal  resi- 
dent of  the  district,  and  as  such  was  entitled  to  attend  the  oom^ 
mon  school  held  and  kept  in  the  school  house  in  said  district 
That  on  or  about  the  10th  of  June,  (1851,)  the  defendants,  under 
the  pretense  of  the  office  of  trustees,  wrongfully,  wilfully,  mali- 
ciously and  without  any  cause  or  provocation,  ejected,  expelled, 
forbade,  refused,  and  forcibly  excluded  the  said  Mary  Jane  from 
participating  in  the  arts^  sciences  and  instructions  then  and 
there  being  taught  in  said  school  house,  to  the  damage  of  the 
plaintiff  of  $25 ;  and  plaintiff  afiks  judgment  against  the  defend- 
ants for  further  damages  which  he  has  sustained  in  bringing  an 
appeal  to  the  state  superintendent  of  common  schools  of  New- 
York,  to  get  the  said  Mary  Jane  reinstated  in  said  school,  and 
for  his  trouble,  costs  and  expenses  in  the  prosecution  of  this 
action,  to  the  amount  of  other  $25 ;  whereupon  the  plaintiff  asks 
judgment  for  $50." 

One  claim  for  damage  therefore  is,  that  the  defendants,  under 
pretense  of  bebg  trustees,  forcibly,  wilfully  and  maliciously  ex- 
cluded Marj*  Jane  from  participating  in  the  arts,  sciences  and 
instructions  then  and  there  being  taught  in  said  school  house. 
How  extensively  the  arts  and  sciences  were  there  taught,  does 
not  appear,  but  what  injury  or  damage  htis  the  plaintiff  sustained 
by  reason  of  the  exclusion  of  his  daughter  from  those  privileges  ? 
If  any  injury  has  arisen  in  consequence  of  that  act,  is  it  not 
personal  to  the  daughter,  who  has  been  deprived  of  the  oppor- 
tunity of  improving  herself,  and  enlarging  her  own  mental  graces, 
for  the  period  that  she  was  required  to  be  absent  from  the  school  ? 
It  appears  to  me  there  can  be  but  one  answer  to  this  question, 
pnd  that,  if  any  action  at  all  can  be  maintained  in  this  case,  it 
must  be  in  the  name  of  the  daughter,  and  for  her  benefit  Oan 
it  be  said  that  the  plaintiff  had  an  interest  as  well  as  a  right  to 
have  his  daughter  in  the  school,  that  by  reason  of  the  education 
she  was  receiving,  she  was  being  prepared  to  render  herself  more 
useful,  and  that  her  services  during  her  minority  would  thus 
become  more  valuable  to  her  parent?    This  would  be  carrying 


FULTON— SEFTEMBEBj  1862.  227 

'  '" " '  ■■        ■  '  -— ^ — »    '- 

StepheDson  v.  HaH 

the  doctrine  mach  too  far,  in  my  opinion,  in  order  to  snstain  an 
action  of  this  kind — an  action  clearly  not  to  be  favored,  unless  in 
support  of  an  undoubted  principle  of  law. 

The  counsel  for  the  respondent,  while  he  seems  to  perceive, 
and  rather  concede,  the  dijSSculties  in  his  way,  argues  that  the 
defendants  violated  a  right  of  the  plaintiflF  in  expelling  his 
daughter  from  the  school,  and  in  refusing  to  allow  her  to  attend 
the  school ;  that  she  was  a  resident  of  the  district,  and  that  she 
was  entitled  to  participate  in  the  benefit  arising  from  the  public 
money ^  and  as  such  must  necessarily  have  been  included  in  the 
trustees'  annual  report ;  and  that  therefore  the  defendants  had 
no  right  to  dismiss  her  without  reasonable  and  just  cause ;  that 
the  plaintiff  had  an  interest  that  his  daughter  should  enjoy  the 
benefits  of  the  public  money,  which  would  necessarily  lessen  his 
expenses  in  educating  her;  and  that  to  educate  her  was  a  duty 
devolving  upon  him. 

At  common  law  the  parent  was  not  required  to  educate  his  chil* 
dren,  and  the  municipal  laws  of  most  countries  are  a  little  defec- 
tive on  that  point.  The  laws  of  England  make  a  wise  provision  in 
case  of  poor  and  indigent  children,  where  they  may  be  taken  out 
of  the  hands  of  their  parents  by  the  statutes  for  appventicing  poor 
children,  which  provides  to  a  certain  extent  for  their  education. 
(1  Black.  Com,  461.)  But  the  rich,  or  those  enabled  to  support 
their  own  families,  are  left  at  their  own  option,  **  whether  they 
will  breed  up  their  children  to  be  ornaments  or  disgraces  to  their 
family."  So  in  this  state,  the  county  superintendents  may  bind 
out  any  child  sent  to  the  county  poor  house,  and  are  required,  in 
case  of  such  binding,  to  have  a  clause  contained  in  the  inden- 
tures, by  which  the  person  to  whom  such  child  shall  be  bound, 
shall  agree  that  he  will  cause  such  child  to  be  instructed  to  read 
and  write ;  and  if  a  male,  to  be  instructed  in  the  general  rules 
of  arithmetic.  (1  jR.  S.  186,  §  155.)  But  our  statutes  do  not 
require  the  parent  to  educate  his  children.  ^  Still  it  is  a  moral 
duty,"  as  Blackstone  well  observes,  "  of  far  the  greatest  import- 
ance of  any,  of  parents  to  their  children,  to  give  them  an  edu- 
cation suitable  to  their  condition  in  life ;  for  it  is  not  easy  to 
ima^e  or  allow  that  a  parent  has  conferred  any  considerable 
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benefit  npon  his  child,  by  bringing  him  into  the  world,  if  he  ]|f- 
terwards  entirely  neglects  his  culture  and  education,  and  suffers 
him  to  grow  up  like  a  mere  beast,  to  lead  a  life  useless  to  others 
and  shameful  to  himself."  This  duty,  however,  is  one  owing  to 
and  for  the  benefit  of  the  child,  the  omission  or  neglect  to  do 
which  is  the  personal  loss  of  the  child.  So  the  opportunity 
afforded  by  the  parent,  if  the  child  is  deprived  of  it  by  the  acts 
of  others,  the  loss  being  personal  to  the  child,  he  or  she  caa 
alone  maintain  the  action,  as  in  the  case  of  assault  and  battery. 

It  is  said  the  parent's  loss  was  a  pecuniary  one,  inasmuch  as 
the  child's  right  to  participate  in  her  share  of  the  public  moneys 
would  lessen  the  expenses  of  the  plaintiff  in  educating  her.  The 
act  passed  26th  March,  1849,  to  establish  free  schools  through- 
out the  state,  took  effect  1st  January,  1850.  The  first  section 
declares  as  follows,  "  Common  schools  in  the  several  school  dis- 
tricts in  this  state,  shall  be  free  to  all  persons  residing  in  the 
district,  over  5  and  under  21  years  of  age,"  &c.  Section  8  re- 
peals all  laws  inconsistent  with  the  provisions  of  the  act.  Mary 
Jane,  by  virtue  of  this  act,  had  the  full  right,  as  well  as  all 
other  children  within  the  district,  of  the  required  age,  to  attend 
this  school,  and  the  plaintil^  as  an  inhabitant  of  the  district,  was 
subject  to  his  share  of  the  school  tax  prescribed  by  that  act, 
whether  she  attended  the  school  or  not.  It  does  not  appear, 
and  I  believe  is  not  pretended,  that  she  attended  any  other 
school  during  the  time  she  was  absent  from  the  district  school, 
or  that  the  plaintiff  was  subject  to  or  incurred  any  expense 
whatever  during  that  period. 

It  is  argued  that  no  question  was  raised  on  the  trial ;  that 
no  objections  were  taken  to  the  testimony,  nor  to  the  rule  of 
damages,  and  that  all  questions  of  fact  are  settled  by  the  jury, 
who  have  found  that  the  child  was  improperly  excluded  from 
the  school,  and  without  reasonable  cause.  I  do  not  understand 
this  to  be  exclusively  the  rule.  Where  the  complaint  in  a  jus- 
tice's court  does  not  set  forth  a  cause  of  action,  the  defendant  is 
entitled  to  judgment,  though  he  takes  issue  instead  of  demurring. 
Thus,  where  a  trial  was  had  in  such  a  case,  and  the  defendant 
inoved  for  a  nonsuit,  upon  grounds  which  could  not  be  sustained. 
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overlooking  the  real  objection,  it  was  held  no  ground  for  sus- 
taining the  judgment ;  the  court  remarking  in  that  case,  that 
though  they  would  overlook  defects  in  form  and  substance,  where 
a  good  cause  of  action  was  proved,  yet  if  any  material  part  of 
a  plaintiff's  case  is  not  made  out,  a  judgment  in  his  favor  will 
be  reversed.  ( Tifft  v.  Tifft,  4  Denio,  175.)  The  return  of  the 
justice,  in  such  a  case,  is  not  to  be  treated  as  a  bill  of  exceptions. 
It  partakes  more  of  the  nature  of  a  case,  to  set  aside  a  verdict 
or  report  of  referees.  In  such  cases  the  whole  case  is  to  be  ex- 
amined, and  if  no  cause  of  action  exists  or  is  proved,  a  judgment 
cannot  be  sustained.  \b  Barb,  283,  285.)  I  am  clearly  of 
opii^on,  therefore,  that  the  plaintiff  cannot  sustain  this  action. 

It  is  contended  that  the  plaintiff  sustained  damages  by  reason 
of  the  expense  and  trouble  to  which  he  was  subjected,  by  his 
appeal  to  the  superintendent,  who  ordered  his  daughter  to  be 
reinstated  in  the  school.  It  may  bovanswered  that  this  expense, 
if  any  is  proved,  was  voluntarDy  and  unnecessarily  incurred,  and 
was  such  as  no  provision  is  made  for  by  law.  The  superintend- 
ent, it  is  true,  ordered  the  daughter  to  be  reinstated  in  the  school, 
but  it  was  on  the  very  condition,  substantially,  which  was  re- 
quired by  the  defendants,  and  a  compliance  with  which,  by  her, 
would  have  saved  her  the  necessity  of  absenting  herself  from 
the  school  altogether.  The  judgment  of  the  superintendent  was 
in  effect  an  approval  of  the  proceedings  of  the  defendants,  and 
a  declaration  that  their  act  had  been  proper.  The  claim  for 
damages,  on  this  point,  would  not  only  seem  therefore  to  be 
without  foundation,  but*  the  decision  of  the  superintendent  on 
the  appeal  might  well  be  argued  as  a  decisive  answer,  and  in- 
sisted upon,  not  without  plausibility  or  reason,  as  a  defense  to 
the  action.  I  do  not  say  thcU  ii  would  be  a  bar^  as  I  have  not 
sought  to  place  the  decision  on  that  ground ;  but  I  am  by  no 
means  disposed  to  conclude,  without  further  examination,  that  it 
would  not  interpose  a  serious  obstacle  in  the  way  of  the  plain- 
tiff's recovery. 

Be  this  as  it  may,  if  the  other  position  which  I  have  assumed 
be  correct,  then  the  plaintiff  is  not  entitled  to  recover  for  this 
item  of  damages,  in  this  action — conceding  that  he  might  be  en- 
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titled  to  recover  the  expenses  of  the  appeal,  if  his  complaint  had 
been  properly  framed — ^by  mixing  up  that  claim  with  a  cause  of 
action  for  which  he  was  not  entitled  to  prosecute,  to  wit,  the 
child's  loss  of  instrnction ;  and  a  general  verdict  having  been 
rendered  on  both,  the  judgment,  for  that  reason,  cannot  be  sus- 
tained. This  has  been  repeatedly  adjudged,  and  needs  no  argu- 
ment at  this  day  in  its  support.  (4  Denio,  453.  5  John.  430.) 
These  views  of  the  case  render  it  unnecessaiy  to  examine  the 
other  points  which  have  been  raised  and  presented  in  the  cause. 
I  will  observe,  however,  that  it  is  undoubtedly  true,  as  remarked 
by  the  counsel  for  the  appellant,  that  ti*ustees  have  the  power, 
and  it  is  their  duty,  to  dismiss  or  exclude  a  pupil  from  their 
school  when,  in  their  judgment,  it  is  necessary  for  the  good  order 
and  proper  government  of  the  school  so  to  do.  It  has  been  re- 
commended by  more  than  one  of  the  state  superintendents,  com- 
mencing with  Gen.  Dix,  that  the  power  to  exclude  an  unruly 
member  from  a  school,  is  one  which  should  not  be  exercised  by 
the  teacher,  but  that  the  aid  of  the  trustees  should  in  all  such 
casea.be  called  in.  This  was  done  in  the  present  case.  The 
defendants  were  the  trustees  of  the  district.  The  teacher  had 
invoked  their  aid.  In  no  unfriendly  manner,  it  would  seem, 
towards  the  plaintiff  or  his  daughter,  did  they  approach  to  what 
they  believed  to  be  the  discharge  of  an  unpleasant  duty.  The 
allegation  of  malice  and  corruption  on  their  part,  was  not  only 
unsupported  by  the  proof,  but  wholly  disproved  by  the  evidence. 
The  defendants  endeavored  kindly  and  tenderly  to  induce  the 
daughter  to  acknowledge  that  she  wa8*in  the  wrong.  All  that 
was  required  of  her  was  to  say,  "  that  whatever  she  bad  done 
that  was  wrong  to  the  school  or  to  the  teacher  she  was  sorry 
for,  and  that  she  would  obey  the  orders  of  the  school  in  future" — 
the  plaintiff  himself  remarking  at  the  time,  ^^  that  is  right ;  do 
it,  I  bid  you  do  it^  The  daughter,  by  her  refusal  to  comply 
with  what  was  admitted  by  the  plaintiff  to  be  a  reasonable  aet^ 
absents  herself  from  the  school,  and  on  appeal  to  the  superin- 
tendent is  reinstated,  only  on  the  terms  required  by  the  defend- 
ants. And  it  is  for  this  act  that  this  action  is  sought  to  b6 
maintained ;  and  under  this  state  of  facts  the  jury  have  found 
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.that  the  defendants  acted  maliciously.  It' was  necessary  for 
them  so  to  find  to  maintain  their  action,  as  the  complaint  avers 
malice.  The  finding,  it  appears  to  me,  is  wholly  without,  or  at 
all  events  against,  the  weight  of  evidence,  and  cannot  be  sup- 
ported. I  know  it  is  urged  in  answer  to  this  branch  of  the  de- 
fense, that  even  if  all  the  trustees  had  a  right  to  dismiss  the 
chUd,  two  of  them  had  not,  without  the  concurrence  of  the  third, 
or  unless  he  had  been  notified  and  refused  to  act,  and  that  in 
this  case  the  testimony  is  positive  that  the  third  trustee  had 
never  been  notified  and  never  acted.  The  cases  undoubtedly 
are,  that  where  a  power  is  delegated  to  trustees,  it  is  to  all  three ; 
and  in  order  to  make  the  act  valid,  all  three  must  have  met  and 
consulted,  or  have  been  notified,  and  refused  to  attend.  {Dawfir 
ing  V.  Rugar,  21  Wend.  173.  23  Id.  324.  9  Id.  17,  and 
various  other  cases.)  It  is  clear  that  only  two  of  the  trustees 
acted  here,  and  if  the  defense  rested  on  this  ground  alone,  it 
might  be  doubtful  if  the  defendants  could  avail  themselves  of  it. 
They  acted  without  jurisdiction  and  might  be  liable,  though  they 
professed  to  act  judicially.  (5  Barb.  607,  and  other  cases  not 
necessary  to  cite.)  They  undoubtedly,  however,  acted  in  good 
faith,  without  malice,  believing  they  were  discharging  a  duty 
imposed  upon  them  by  law,  and  reasonably  and  kindly  endeavor- 
mg  to  execute  it.  They  had  no  personal  interest  to  gratify  or 
benefit.  They  were  acting  for  the  public,  without  salary  or  re- 
ward. Their  motives  seem  to  have  been  praiseworthy,  their 
object  to  preserve  good  order  and  regularity  in  the  government 
of  the  school,  which  its  welfare  demanded.  They  acted,  as  they 
believed,  judicially  in  a  matter  of  discretion  pertaining  to  the 
duties  of  their  office.  If  they  erred  in  judgment  under  such  cir- 
cumstances, they  ought  not  to  be  liable  to  an  action.  (8  Wend. 
180,  464.  2  Caines,  312.  6  Cowen,  276.)  And  they  would 
not  be  in  this  case,  unless  technically  so,  because  the  third  trus- 
tee did  not  act  with  them.  To  subject  them  to  damages  in  a 
case  like  the  present,  where,  if  they  have  erred  at  all,  they  have 
done  BO  innocently  and  in  good  faith,  would  be  unreasonable^ 
and  nothing  but  a  strict  compliance  with  technical  rules  of  law 
voold  seem  to  require  it.    But  the  application  of  these  rules  ia 
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rendered  unnecessary  by  the  first  view  which  I  have  taken, 
which  I  think  conclusively  disposes  of  the  case  in  favor  of  the 
defendants. 

I  am  of  opinion  that  the  judgment  of  the  county  courts  and 
of  the  justice,  shdijd  be  reversed. 

Judgment  reversed. 

[Fulton  General  Term,  Septembor  6, 1862.     WUlard,  Hand,  Cody  and  C. 
If.  Alien,  JuAticeB.] 


Wag  MAN  and  others  vs.  Hoao. 

Where  a  note  ia  held  as  indemnity  against  the  act  or  default  of  a  third  person, 

a  suit  may  be  brought  directly  upon  it,  without  reference  to  the  special 

agreement.    It  is  otherwise  where  the  liability  of  the  defendant  is  solely 

upon  an  agreement  collateral  in  terms. 
Where  a  note  payable  at  a  fViture  day  is  given  by  A.  to  B.,  to  be  held  by  B.  as 

indemnity  against  loss  that  he  may  sustain  by  indorsing  notes  for  C,  in  the 

absence  of  all  proof  to  the  •contrary,  it  seems  that  it  will  not  be  considered 

as  a  continuing  indemnity  or  guaranty  against 'liability  on  notes  indorsed 

alter  it  becomes  due. 
An  agreement  must  be  explicit,  to  charge  one  with  the  debt  of  another  by  a 

continuing  guaranty. 
An  agreement  under  seal,  between  the  creditor  and  principal  debtor,  that  a 

debt  by  simple  contract  shall  be  paid  by  the  conveyance  of  lands  to  the 

creditor,  and  therein  giving  to  the  debtor  fifteen  days  to  ftilfiU  on  his  part ; 

if  done  without  his  knowledge  and  consent,  discharges  the  surety. 
Taking  new  seourity  ih)m  the  principal  debtor,  without  giving  time,  does  not 

discharge  the  surety. 
Nor  do  mere  proposals  for  security,  unless  they  can  be  made  use  of  to  impute 

lackes. 
The  offer  of  terms,  to  be  a  binding  agreement  and  take  effect  upon  an  act  of 

the  debtor,  and  which  he  neglects  to  perform,  will  not  discharge  the  surety. 
A  valid  agreement  to  execute  a  release  to  the  principal  debtor,  in  equity,  will 

discharge  a  surety. 
Giving  time  or  accepting  a  composition  does  not  discharge  the  surety,  If  all 

remedies  against  him  are  reserved. 

This  suit  was  commenced  in  April,  1850,  and  the  complaint 
was  on  two  notes,  dated  April  1, 1845,  signed  by  the  defendant 
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and  B.  Losee,  one  for  $2000,  the  other  for  $3000,  both  joint  and 
several,  and  payable  one  year  after  date,  to  the  plaintiffs  or  bearer, 
^ith  interest.  The  defendant  denied  indebtedness,  and  all^%ed 
that  the  notes  were  executed  by  him  as  surety  for  Benjamin 
Losee,  without  any  consideration  whatever,  wnich  the  plaintiff 
knew.  That  the  plaintiffs  had  indorsed  two  notes  for  Losee  at 
the  Saratoga  County  Bank,  one  for  $2000  and  the  other  for 
$1000,  both  dated  February  11, 1845,  payable  at  the  Saratoga 
Oo^ty  Bank  in  one  year,  with  interest ;  and  had  indorsed  other 
notes,  and  become  liable  to  pay  other  demands,  to  the  amount  of 
$2000,  which  w^e  to  become  due  in  a  year  from  the  date  of 
these  notes  in  suit,  which  were  given  for  the  sole  purpose  of  se- 
curing the  plaintiffs  against  loss  on  those  demands,  and  were 
received  by  them  as  collateral  security  for  such  liability,  and 
were  to  be  delivered  up  as  soon  as  Losee  should  discharge  them. 
They  were  given  to  procure  the  plaintiffs  to  indorse  certain  notes 
to  certain  hanks  in  the  state,  about  that  time  made  by  L.  to  the 
order  of  the  plaintiffs,  and  as  collateral  security  to  indemnify 
them  against  any  liability  they  might  incur.  But  they  were  to 
be  considered  void  as  soon  as  said  liabilities  were  paid,  taken  up 
and  canceled.  And  that  all  said  notes  were  taken  up  and  can* 
celed  by  Losee.  This  defense  was  repeated  in  another  form. 
The  reply  denied  that  the  defendant  was  surety ;  or  that  the 
plaintiffs  knew  the  notes  were  without  consideration ;  or  that 
they  were  without  consideration.  It  denied  that  they  were  re- 
ceived to  indemnify  the  plaintiffs  against  loss  as  stated,  and 
alledged  the  plaintifis  had  no  recollection  of  indorsing,  and  de- 
nied they  indorsed  any  such  notes  as  set  out  in  the  answer,  and 
denied  that  the  notes  were  given  to  get  them  to  indorse  for  L., 
as  set  out ;  or  that  they  were  given  as  collateral  security  for  in- 
dorsing said  notes  ad  stated.  It  denied  they  were  so  informed, 
or  so  accepted  them,  or  that  the  notes  were  to  be  void  on  those 
being  paid.  It  denied  that  any  such  notes  were  paid,  or  that 
the  plaintiffs  had  suffered  no  trouble  or  expense,  but  alledged 
that  they  paid  the  same.  It  denied  that  the  notes  were  received 
as  indemnity  against  notes  they  had  signed  at  the  Ballston  Spa 
or  Saratoga  Springs  banks.  But  the  plaintiffs  alledged  that  the 
Vol.  XIV.  30 
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notes  were  given  and  accepted  to  save  harmless  and  indemnify 
the  plaintiffs  from  previous  indorsements  for  Lose^  and  from 
renewals  to  extend  such  paper,  and  from  the  use  of  their  credit 
for  future  loans.  That  before  that,  they  were  liable  to  a  large 
amount,  to  wit,  $5000.  And  after  the  delivery  of  these  notes, 
and  before  suit,  they  became  liable  for  and  paid  $10,000,  and  upon 
paper  within  said  arrangement.  The  plaintiffs  alledged  that 
they  paid  the  notes  specified  in  the  answer ;  and  they  specified 
a  great  many  notes  that  they  had  signed  or  indorsed  for  Losee, 
which  they  had  been  obliged  to  pay.  And  they  alledged  that 
some  judgments  had  been  obtained  against  them  and  losee, 
which  were  for  his  benefit,  and  which  they  had  paid  before  this 
suit.  They  also  set  out  one  for  $8038,96,  recovered  against 
them,  and  averred  that  Losee  died  insolvent 

The  cause  was  referred,  and  on  the  trial  it  was  shown  that  the 
plaintiffs  were,  during  the  years  1846,  7,  8  and  9,  and  up  to  the 
death  of  Losee,  which  took  place  on  the  5th  of  June,  1849,  liable 
for  him,  as  joint  makers  with  him,  or  with  him  and  others,  or  as 
indorser  for  him.  And  proof  was  given  to  show  that  this  liability 
in  all  amounted  to  several  thousand  dollars.  It  appeared  that 
on  the  lltb  of  February,  1845,  Losee  executed  two  notes,  one  of 
$2000  and  one  of  $1000,  payable  to  the  plaintiffs,  and  indorsed 
by  them  and  by  J.  KnicVerbacker,  and  payable  one  year  after 
date,  with  interest.  These  were  put  into  one  note  of  $3000, 
dated  February  27, 1846,  signed  by  Losee,  payable  to  the  plain- 
tiffs in  three  months,  with  interest,  and  at  the  Saratoga  County 
Bank,  and  indorsed  by  the  plaintiffs  and  then  by  Knickerbacker ; 
$500  was  paid  on  this  note  when  it  became  due,  and  another 
note  given  for  the  balanccy  indorsed  by  the  plaintiffs  and  the 
defendant. 

On  the  7th  of  March,  1849,  the  plaintifi  and  Losee  entered 
into  the  following  agreement : 

*^  This  agreement,  made  the  7th  day  of  March,  in  the  year  of 
our  Lord  1849,  by  and  between  John  Wagman  and  Henry  Wag- 
man,  of  the  town  of  Saratoga,  in  the  county  of  Saratoga,  of  the 
first  part,  and  Benjamin  Losee,  of  the  town  of  Northumberland 
in  the  ooonty  aforesaid,  of  the  second  part,  witnesseth,  that  the 
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said  parties  of  the  first  part  coyenant  and  agree  to  pay  unto  the 
said  party,  of  the  second  part  the  sum  of  $20,000,  including  a 
note  df  $1000  and  interest,  given  to  Robert  Losee  by  the  said 
parties  jointly,  not  in  judgment,  the  balance  of  said  twenty  thou- 
sand being  in  judgments  recorded  against  the  said  parties  in  the 
county  clerk's  office  in  Ballston,  in  said  county ;  provided  the 
said  Benjamin  Losee  shall  cancel  all  other  liabilities  and  incum- 
brances against  the  said  parties  and  against  the  premises  con- 
vened by  deed  hereinafter  mentioned,  incurred  by  the  said 
Benjamin  Losee.  The  said  Wagmans  further  agreeing,  on  the 
fulfillment  of  said  contract  by  said  Benjamin  Losee,  to  deliver 
up  two  promissory  notes,  executed  by  Benjamin  Losee  aforesaid 
and  Benjamin  F.  Hoag,  to  the  amount  of  $5000,  which  said  notes 
are  held  by  said  Wagmans  as  collateral  security  for  the  liabili- 
ties of  the  said  Benjamin  Losee.  And  the  parties  to  these 
presents  agree  to  and  with  each  other,  that  the  said  Benjamin 
Losee  shall  have  the  full  term  of  fifteen  days  for  the  fulfillment 
of  this  contract  on  his  part ;  and  if  the  said  party  of  the  second 
part  shall  fail  of  fulfilling  said  contract,  this  agreement  is  to  be 
null  and  void,  otherwise  of  full  force  and  virtue.  And  it  is  mu- 
tually i^reed  between  the  parties  to  these  presents,  that  the 
consideration  of  $20,000  specified  within  is  for  the  property 
contained  in  a  deed  this  day  executed  by  Benjamin  Losee  and 
wife  to  the  said  John  and  Henry  Wagman,  conveying  the  equal 
undivided  eighth  part  of  the  Saratoga  Water  Power  Company, 
together  with  all  the  said  Losee's  claims  and  demands  against 
said  company,  and  the  Victory  Company.  And  the  said  John 
and  Henry  Wagman  further  agree  to  fulfill  all  the  contracts 
made  for  lots  sold  by  the  said  Losee^  which  the  said  Losee  him- 
self would  be  bound  to  fulfill. 

Li  witness  whereof,  the  parties  to  these  presents  have  hereunto 
afSxed  their  hands  and  seals,  the  day  and  year  first  above  written. 
(Signed)  John  Wagman.  [l.  s.J 

Henrt  Wagman.         [l.  s.] 
Benjamin  Loses.         [l.  u.]  " 

A  deed  was  at  the  same  time  executed  by  Losee  and  wife,  of 
the  property  agreed  by  the  contract  to  be  conveyed,  expressing 
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a  consideration  of  $20,000,  whicli  was  duly  ackbowledged  on 
said  7tb  of  March,  1849,  and  recorded  in  the  clerk's  office  on  the 
21st  of  the  same  month.  Proof  was  given  tending  to  shoir  that 
the  deed  was  delivered  to  one  Low  as  an  escrow,  but  that  Losee 
and  the  plaintiffs  aftenvards  thought  it  best  to  have  it  put  on 
record,  to  prevent  future  judgments  becoming  liens,  and  because 
Losee  yet  hoped  to  fulfill  his  agreement ;  and  that  if  Losee  failed 
to  fulfill  his  contract,  the  recording  would  do  no  harm.  The 
witness  further  testified,  that  after  the  fifteen  days,  the  contract 
was  given  up  as  hopeless.  That  he  retained  the  contract  until 
he  came  to  the  trial.  That  the  parties  to  it  concluded  to  have 
the  deed  recorded  on  the  2l3t  of  March.  But  it  was  afterwards 
admitted  that  Losee  was  in  New- York  city  on  the  2l8t  of  March* 
It  appeared  that  Losee's  personal  property  was  sold  in  April, 
184P,  and  that  he  died  insolvent.  He  had  a  large  amount  of 
real  property  in  liis  hands  up  to  1849,  and  considerable  personal 
property  in  1848.  One  Dennis  testified,  that  on  the  11th  of 
February,  1845,  Losee  asked  the  plaintiffs  to  sign  two  notes, 
which  they  did,  but  they  were  not  the  notes  in  question,  and 
that  he  said  he  would  secure  them  by  the  defendant's  note,  and 
that  he  saw  such  a  note  in  the  plaintiff's'  possession  a  week  or 
ten  days  after,  which  was  not  one  of  these.  The  witness  further 
testified,  that  in  March,  1849;^  he  and  one  Green  went  to  see  the 
defendant  for  the  purpose  of  exchanging  a  note  for  $3000,  which 
Green  had  against  the  plaintiffs,  for  the  note  of  $3000  now  in 
suit ;  that  they  informed  him  over  night  of  their  business,  and 
next  morning,  at  an  interview  with  him,  the  defendant  asked  to 
look  at  the  notes,  and  then  said  they  were  larger  than  he  sup- 
posed, and  then  told  Green,  ^'  these  notes  are  good  for  nothing 
in  your  hands,  because  they  were  given  for  collateral  security ;" 
and  said  they,  the  Wagmans,  ^  had  lost  nothing  yet  by  Losee, 
but  if  they  did  lose  by  Mr.  L.  the  amount  of  these  notes,  he  was 
to  pay  the  notes."  Green  testified  that  he  was  put  upon  his 
guard  by  what  the  plaintifiis  said  about  exchanging  the  noteSi 
and  went  with  Dennis  to  see  the  defendant.  That  the  defendant 
asked  to  see  the  notes,  and  Dennis,  after  some  apparent  hesitv 
tion,  gave  them  to  him,  when  he  said  they  were  larger  than  he 
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^apposed ;  ^'  that  he  had  an  idea  that  it  was  one  of  $3000  instead 
oS  two  notfs^  He  then  spoke  to  me,  and  said,  Messrs.  Wagman 
had  n#t  lost  any  thing  yet,  and  that  these  notes  would  not  be 
good  for  me.''  Th^t  he  appeared  to  be  on  his  guard,  and  witness 
paid  partioiilar  attention.  The  testimony  of  the  widow  and 
daughter  of  Losee  tended  to  prove  that  there  was  a  paper  signed 
by  the  plaintiffs  and  left  with  Losee,  stating  what  demands  these 
notes  were  security  for,  and,  as  they  believed,  they  were  security 
for  thjB  Knickerbacker  notes.  Nine  notes,  including  the  notes  in- 
dorsed, by  Knickerbacker,  (one  of  $2000,  one  of  $1000,  and  one 
of  $3000,)  were  found  among  the  papers  of  Losee  after  his  death. 
Beside  tiie  Knickerbacker  notes,  there  was  one  of  $1000,  signed 
by  Losee,  payable  to  the  plaintiffs  or  Qrder,  in  three  montliB,  and 
indorsed  by  them,  and  dated  April  14,  1845 ;  another  dated 
November  10, 1845,  payable  to  one  West  in  one  year,  and  sigped 
by  Losee  tod  the  plaintiffs,  for  $1450  ;  arother  for  $1000,  sign- 
ed by  Xiosee,  payable  to  the  plaintiffs  three  months  after  date, 
with  interest,  and  indorsed  by  them,  dated  July  16,  1845; 
another  of  $1000,  dated  November  10, 1845,  payable  in  four 
months  to.  the  plaintiffs,  and  indorsed  by  them ;  one  of  $700, 
payable  to  the  plaintiffs  in  six  months,  with  interest,  and  in- 
dorsed by  them,  dated  January  31, 1846 ;  and  another  of  $900, 
dated  June  21, 1846,  payable  and  indorsed  as  aforesaid,  in  three 
months.  Other  facts  in  the  case  are  noticed  in  the  opinion  of 
the  court  The  referee  reported  in  favor  of  the  plaintiffs  for 
$2852,72)  on  which  judgment,  was  rendered,  and  the  defendant 
appealed. 

E.  H,  Rosekrans  and  A,  O,  Paris,  for  the  defendant. 

W,  A.  Bectch,  for  the  plaintiffs. 

By  the  Court,  Hand,  J.  The  defendant  insists  that  the 
plainti^  should  have  decl»ed  upon  the  special  agreement  and 
not  u,pon  the  notes.  That  is  necessary  sometimes,  where  the^ 
liabiUty  of  the  defendant  is  solely  upon  an  agreement  collateral 
in  terms.  (1  Saund.  211,  a.  b.  Narthrup  v.  Jackson,  18  Wend. 
85.)    But  in  this  case,  the  suit  is  directly  upon  the  notes,  which 
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import  consideration ;  and  the  questions  in  the  case  arise  upon 
the  defense.  Many  actions  haye  been  sustained  upon  n<kle0| 
held  as  collateral  security.    {See  ChUty  on  BiUsy  845.) 

The  defendant  further  insists,  that,  as  a  presumption  «f  law, 
the  notes  are  not  collateral  security  for  any  liability  accruing 
after  they  became  due.  That  it  appearing  that  Losee  paid  all 
demands  for  which  the  plaintiffs  were  liable  during  that  time, 
these  notes  cannot  be  held  as  a  continuing  guamnty  for  what 
the  plaintiffs  might  become  liable  for  after  that  period.  Such, 
indeed,  seems  to  have  been  the  opinion  of  Lord  Tenterden,  in 
the  case  of  Blocksome  v.  Neal^  cited  by  Mr.  Chitty  in  his  work 
on  bills,  (p.  245,  n.)  If  this  is  so,  I  very  much  doubt  whether  the 
evideilce  of  the  defendant'!  admissions,  said  to  haye  been  made 
on  the  20th  or  21st  of  March,  1849,  is  sufficient  to  rebut  that 
preemption.  Particularly,  as  one  of  two  witnesses  to  that  con- 
versation, did  not  hear  the  important  part  of  the  admission ;  and 
the  evidence  of  the  widow  and  daughter  of  Losee  tends  to  show 
that  there  was  a  writing  between  the  parties,  specifying  for 
what  demands  these  notes  were  indemnity ;  and  that  the  Enick- 
erbacker  notes  were  among  them.  Woodroffe  v.  HaynSj  (1  C. 
^  P.  600,)  is  not  opposed  to  Bhxsame  v.  Neale  ;  for  the  same 
debt  continued.  The  agreemenf  must  be  explicit,  to  charge 
one  with  the  debt  of  another,  and  particularly  by  a  continuing 
guaranty.  {Russell  v.  Claries  Ex^rs^  T  Cranch^  69.  Haywood 
V.  Watson,  4  Bing.  496.  Webb  v.  Dickinson,  11  Wend.  62. 
Whitney  v.  Oroot,  24  Id.  82.  Kay  v.  Oroves,  6  Bing.  276. 
SB.^  Aid.  598.  5  a  ^  P.  795.  2  ChU.B.  205.)  In  this 
case,  it  appears  that  Losee  had  paid  several  thousand  dollars, 
for  which  the  plaintiffs  were  liable,  after  the  date  of  this  note 
and  before  the  liabilities  in  question  existed.  Perhaps,  how- 
ever, the  question,  as  to  what  demands  they  were  applicable  to^ 
was  in  a  degree  one  of  fact  for  the  referee. 

But  the  objection  that  the  plaintiffs  gave  time  to  Losee,  it 
seems  to  me,  is  conclusive  against  them.  The  contract  made  on 
the  7th  March,  1849,  between  the  plaintiffs  and  Losee,  was  s 
suspension  of  all  right  of  action,  if  any  then  existed,  upon  thes^ 
notes,  for  at  least  15  days.    And  no  consent  of  the  defendant^ 
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espresfl  or  implied,  is  shown  or  pretended.  If  this  was  so,  hy 
^i^\  settled  principles,  the  defendant  was  released,  {fallows  /  ^ 
V.  PrentUs,  8  Denio,  W^  Bangs  v.  Strong,  10  Paige,  ll.y  '^  ^ 
&  ai  HUl,  250.  S,  C.  4  Comst.  815.  Cmnhe  v.  Wolf,  8 
Bffig*.  156.  MUler  v.  McCan,  7  Paige,  451.  Fi7<w  v.  /one^, 
10  m.  76.)  Taking  new  secnrity  from  the  principal  debtor, 
does  not  discharge  the  surety,  unless  time  is  given.  {Elwood 
V.  Deifendotf,  5  Barb.  898.  U.  S.  v.  Hodge,  6  Hoto,  279. 
CroAn  V.  Neimcewicz^  Ea^rs,  11  Wend.  812.  Tt^^opewny  4* 
flojw  V.  Yaung,^  B.  ^  C.  208.  CowV*  of  Berks  Co.  v.  Uo*^, 
8  Birm.  520.  Theo.  Pr.  and  Sur.  86,  No.  164.  Melville 
V.  Glendmning,  7  Town/.  126.  JBefl  v.  jBanA,  ZM.^  G.  258.) 
And  the  agreement,  of -course,  must  be  valid  and  binding.  {  Gahn 
V.  NeimcetDicz,  supra.  Pkilpot  v.  Briant,  4  J?i9ig'.  717.  Brick- 
wood  V.  iinitt55,  5  Tawn/.  614.  Burge,  204.  l>at;y  v.  Pren- 
dergruss,  5  J3am.  ^  Aid.  187.  Sprigg  v.  jBanA;  q/*  Mount 
Pleasant,  14  Peters,  201.)  And  it  seems,  that  the  surety  will 
not  be  discharged,  if  the  contract  reserves  all  the  rights  of  the 
creditor  against  the  surety.  For  in  that  case,  the  surety  may 
pay  immediately,  and  forthwith  proceed  against  the  principal ; 
even  though  the  creditor  accept  a  composition.  {Ex  parte 
Glendinning,  1  Buck,  517.  Smith  y.  Winter,  i  M.  ^  W. 
454.  Baultbee  v.  Stvbhs,  18  Yes.  20.  Burge,  210.  Kearsley 
V.  Cole,  16  M.  ^  W.  128.  Owen  v.  Homan,  8  Eng.  L.  and 
Eq.  R.  125.  Giford,  ex  parte,  6  Yes.  808.  And  see  Malthy 
V.  Cantairs,  1  B.  ^  C.  735 ;  S.  C,  1  My.  ^  K.  562,  note  ; 
Hovedefi!s  note  to  Rees  v.  Berrington,  2  Yes.  Jun.  540 ;  HaU 
V.  Hutckins,  3  ilfy.  4*  -^^  ^^^ ;  Reporter's  note  to  Dunn  y. 
iSZee,  1  ITo/^^  N.  P.  C.  899.)  And  it  is  said  the  creditor  may, 
in  some  cases,  retain  securities  in  his  hands,  without  such  re- 
servation. {Theo.  Pr.  and  Sur.  145,  No.  219.  Thomas  v. 
Courtnay  1  Bam.  ^  Aid.  1.  Note  to  Lewis  v.  Jones,  4  B. 
ir  a. 576.  But  see  Hubbell  v.  Carpenter,  5  jSari.  528; 
S.  C.y  2  /<j.  484 ;  Owen  v.  Homan,  suprcu) 

And  a  conditional  agreement  to  take  effect  upon  the  act  of 
tka  debtor,  which  he  neglects  to  perform,  will  not  discharge  the 
surety.    {Burge,  205.)    Burge  cites  Vernon  v.  Turky,  (1  M. 
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^*  W.  316,)  and  Badv^l  t.  Samuel,  (3  Price,  821;)  but  tlMe 
'vvere»rather  unaccepted  propositions,  than  a  bhiding  stay  to  give 
time  to  fulfill.  One  was  the  case  of  bail,  aad  the  other  of  in- 
dorsee. Proposals  for  security  bind  no  one,  unless  they  oan  be 
made  use  of  to  impute  laches.  [Eyre,  CIu  J.  in  WalwynY.  St. 
Quintin,  1  B.  ^  P.  652.  Tkeo.  Pn  and  Sur.  130,  No.  209.) 
But  a  valid  agreement  with  the  pricipal  debtor  to  execute  a  re- 
lease, it  seems,  in  equity  will  discharge  the  surety.  {Hawk- 
shaw  V.  Perkins,  2  Swanst.  539.)  And  so  will  a  contract, 
which,  in  its  consequences,  may  have  the  effect  to  give  titoe. 
{Surge,  204.) 

In  this  case,  a  deed  was*executed  and  delivered  as  an  escrow ; 
and  the  parties  entered  into  an  agreement  under  seal,  one  to 
sell,  and  the  other  to  purchase,  a  large  amount  of  real  estate; 
to  be  paid  for  by  taking  up  a  note  of  $1000,  still  outstanding 
against  the  parties  ;  and  also,  $19,000  in  judgments  against  the 
parties ;  in  all  of  which,  probably,  the  plaintiffs  were  sureties 
for  Losee :  and  he  was  to  cancel  all  other  liabilities  and  incum- 
brances against  the  parties  and  against  this  property.  And,  on 
so  doing,  these  notes  were  to  be  given  up ;  fifteen  days  being 
given  to  Losee  to  fulfill  the  contract.  It  is  said,  giving  time  for 
payment,  must  operate  upon  the  instrument  on  which  the  surety 
is  liable.  ( U,  S.  v.  Hodge,  6  How.  282.)  I  think  that  is  this 
case.  Had  the  plaintiffs  sued  the  note  for  $1000,  and  the  judg- 
ments to  the  amount  of  $19,000,  and  then  prosecuted  Losee  for 
those  sums  during  the  fifteen  days,  they  would  have  violated 
their  agreement.  And  I  think  they  could  not  have  prosecuted 
him,  or  the  defendant,  on  these  notes,  within  that  time,  in  cpn- 
sequence  of  such  payment.  The  defense  here  presents  a  stronger 
case  than  that  in  Bangs  y.  Strongj  (supra.)  There  was  a 
judgment  against  the  surety ;  only  one  of  the  plaintiffs  executed 
the  agreement ;  no.  time  was  fixed  for  the  fulfillment  of  the  con- 
tract, and  the  judgment' was  to  remain  as  security  for  the  bal- 
ance. Here  the  notes  were  to  be  cancelled.  Both  contracts 
were  wholly  executory.  Here  the  deed  was  executed  and  deliv- 
ered to  a  third  person,  and  indeed  recorded.  In  that  case,  noi 
a  day  was  given  to  make  the  conveyances,  and  yet,  from  the 
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nafvre  of  the  case,  the  appraisal  and  conyeyance  of  the  laoid  must 
neceamrily  take  time.  The  principles  of  law  that  exonerated  the 
Barety  there,  and  iphich  were  recognized  and  enfcrced  by  the 
chancellor,  and  the  court  for  the  correction  of  errors,  and  lastly, 
by  the  court  of  appeals,  unquestionably  apply  to  the  case  now 
under  consideration.  The  fact  that  the  plaintiffs  were  the  sure- 
ties for,  instead  of  the  creditors  of  Losee,  makes  no  difference  in 
principle.  {Burge,  159.)  Nor  can  the  plaintiff  make  the  objec- 
tion that  the  defendant  may  possibly  be  liable  in  equity  to  these 
creditors  of  Losee  and  the  plaintiffs. 

It  has  been  said,  that  a  subsequeiiit  consent  will  reviye  the 
liability.  {Smith  v.  Winter^  4  Mees.  ^  Welsh.  454.  Mayhew  v. 
Crickety  2  Swanst.  85.  Tysm  v.  Cox,  Tur.  ^  R.  395.  Burge, 
209.)  Admitting  this  to  b»  so,  and  taking  the  language  of  the 
defendant  at  the  interview  with  Green  and  Dennis,  in  the  iQOst 
favorable  view  for  the  plaintiffs,  there  is  no  proof  that  he  then 
had  any  knowledge  of  this  transaction.  ( West  v.  Ashdown,  1 
Bing.  164.)  The  fifteen  days  had  not  then  expired;  the 
defendant  lived  in  another  county,  and  perhaps  neither  Green 
or  Dennis  knew  of  the  transaction. 

It  was  formerly  supposed  this  defense  could  not  be  made  at 
law.  {Davy  v.  Prendergrass^  5  Barn.  ^  Aid.  187.  Burge^ 
211.  Sed  vide  Id.  212,  and  cases  there  cited.)  But  that  objec- 
tion, if  it  would  ever  avail  in  an  action  on  a  note,  will  not  now, 
under  our  present  system.  Whether  there  may  not  be  cases  in 
which  the  surety  must  seek  relief  as  plaintiff,  it  is  not  necessary 
now  to  inquire. 

The  judgment  must  be  reversed,  and  the  cause  sent  back  to 
the  referee,  with  costs  to  abide  tke  event  of  the  suit 

[Fulton  Generaii  Term,  September  6,  1852.  WiUard,  Hand,  Cadff  and 
C.  L.  AJOen,  JosticeB.] 

Vol.  XIV.  81 
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Weed  vs.  Covill- 

Where  a  cbattel  mortgage  contains  no  agreement  to  pay  the  smn  secured 
thereby,  and  no  recital  or  declaration  of  indebtedness  fVom  the  mortgagor 
to  the  mortgagee,  no  action  will  lie  by  the  mortgagee,  npon  the  mortgage, 
to  recover  the  debt  secured. 

A  covenant,  in  a  chattel  mortgage,  that  the  mortgagor  will  warrant  and  defend 
the  properly,  is  merely  a  warrant  of  title ;  not  that  the  mortgagor  will  foi^ 
ever  keep  the  property,  or  protect  it. 

The  complaint  in  this  case  was  on  a  cliattel  mortgage,  dated 
November  19th,  1831,  due  on  the  1st  of  January,  1833,  and  it 
alledged  that  the  defendant  had  used  up  anfjl  disposed  of  the 
property  mortgaged,  that  no  part  of  the  money  had  been  paid, 
and  demanded  the  sum  secured  by  the  mortgage,  and  interest 
from  date.  The  terms  of  the  mortgage  were  not  given,  but  a 
copy  of  it  was  attached  to  the  complaint,  and  marked  A  ;  but 
the  complaint  did  not  refer  to  that.  The  defendant  demurred, 
and  referred  in  his  demurrer  to  the  copy  of  the  mortgage  annexed 
to  the  complaint.  By  that  it  appeared  that  the  mortgagor  was 
to  have  possession  of  the  property  until  default  in  payment. 
And  for  the  consideration  of  $1,  and  to  secure  the  payment  of 
$110,  it  granted,  bargained  and  sold  to  the  plaintiff  a  pair  of 
horses  and  a  harness  and  other  property  mentioned  in  a  sched- 
ule ;  to  be  void  if  defendant  paid  $ll0  by  the  1st  of  January, 
1883,  and  if  not,  the  plaintiff  might  enter  and  carry  away  and 
sell  and  dispose  of  the  property  for  the  best  price  he  could,  and 
out  of  the  money  to  retain  and  pay  the  sum  and  charges,  ren- 
dering the  overplus,  if  any,  to  the  mortgagor.  It  also  contained 
a  covenant  to  warrant  and  defend  the  property.  The  case  was 
submitted  on  written  points,  by 

O.  B*  Andrews,  for  the  defendant. 

W.  Hay,  for  the  plaintiS: 

By  the  Court,  Hand,  J.  Considering  the  mortgage  as  be- 
fore the  court,  there  is  no  agreement  to  pay  the  sum  of  $110, 
or  any  part  of  it.    There  is  no  recital  or  declaration  in  the  in- 
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8trament  that  the  defendant  was  personally  indebted  to  the 
plaintiff.  And  eren  the  complaint  does  not  so  state.  There 
is,  therefore,  po  implied  covenant  to  pay  any  thing.  It  is  merely 
a  mortgage,  without  any  personal  liability.  And  the  case  of 
Culver  y.  Sisson^  (3  Camst.  264,)  seems  to  be  conclasive  against 
the  plaintiff. 

The  plaintiff  insists  that  the  covenant  to  warrant  and  defend 
against  himself  and  others  is  broken,  because  he  ^'  has  used  up 
and  disposed  of"  the  property.  I  do  not  think  this  a  correct 
construction  of  the  covenant.  It  is  merely  a  covenant  of  title, 
not  that  he  will  forever  keep  the  property  or  protect  it 

The  only  di£Giculty  I  have  had  with  the  case,  was,  whether 
this  may  not  be  considered  an  action  for  a  conversion  of  the 
property;  and  then,  as  no  statute  of  limitations  has  been 
pleaded,  the  plaintiff  would  be  entitled  to  judgment.  But  the 
allegation  is  not  that  the  defendant  has  used  up  and  disposed 
of  the  property  for  his  own  use,  or,  in  any  way  by  his  fault,  or 
wrongfully ;  nor,  in  fact,  in  any  way  wrongfully  converted  it  to 
his  own  use.  And  the  complaint  does  not  demand  damages  for 
"using  up  and  disposing  of  it,"  nor  for  its  value,  but  for  the 
sum  of  $110,  and  interest  from  the  date  of  the  mortgage. 

Judgment  for  defendant,  with  leave  to  amend,  d&c. 

[Fulton  General  Term,  September  6,  1862.  WtUardj  Hand,  Cody  and 
C.  Ir.  AOen,  Jnstlcei.] 


Huntington,  exec'r  of  Huntington,  vs.  Gilmore  and  Wife. 

Where  A.,  a  few  days  before  his  death,  and  in  his  last  sickness,  deeded  to 
his  sister  a  flmn  on  which  she  and  her  husband  had  resided  for  some  jears 
previous  and  did  then  reside,  and  at  the  same  time  told  her  there  was  per- 
sonal property  on  the  &rm,  naming  some  of  it,  that  would  be  of  no  serrioe 
to  him,  but  might  be  to  her,  and  that  he  "  would  giro  it  to  her,"  or  said 
"  I  will  give  it  to  you ;"  the  ikrm  and  personal  property  then  being  14  or  15 
miles  distant,  it  was  ksid  that  this  was  not  a  valid  gift,  either  causa  mortis, 
Qt  inter  mos. 

Gifts  inter  vivas  pr  causa  mariiSi  if  by  parol,  require  delivery. 


1 
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A  dofkoUo  mortis  causa  must  be  delirered  to  the  donee,  or  to  some  penau  for 
him,  pj  the  donor;  and  not  by  his  executor  or  administrator.  And  there 
must  be  a  oontinuing  possession ;  .and  the  gift  must  be  made  in  the  expec- 
tation of  death ;  arid  be  conditional,  depending  upon  the  event  of  the  death 
of  the  donor,  and  be  revocable  by  the  donor  in  his  life.  It  is  a  gift  only 
upon  survivorship;  and  is  liable  to  the  debts  of  the  donor;  and  in  fkcti 
leaves  the  title  in  the  donor,  save  only  in  a  certain  event 

Whether  a  subsequent  will  of  the  same  property  to  a  third  persoDi  revokes  a 
gift  mortis  causa?    Q^iLtre, 

Mere  words  wiU  not  change  the  possession,  or  constitute  a  delivery  of  personal 
property. 

Whether  an  action  of  replevin  In  the  detbyet  will  lie  against  the  wife,  where 
the  detention  is  in  ftct  the  Jofait  act  of  both  husband  and  wifel  Qjnare. 

This  was  an  action  to  recover  possession  of  a  horse  and  some 
cattle  and  farming  utensils,  alledged  to  be  withheld  from  the 
plaintiff,  execntriz  of  J.  F.  Huntington,  bj  the  defendants. 
The  defendants,  who  were  husband  and  wife,  denied  the  allega- 
tions of  the  complaint,  and  set  up  property  in  themselyes,  and 
also  in  the  wife.  The  cause  was  tried  at  the  GHnton  circuit  in 
February,  1852,  bef<Mfe  Mr,  Justice  Hand.  The  plaintiff  proved 
the  will  of  the  testator,  published  on  the  16th  day  of  April| 
1850,  and  letters  testamentary  thereon,  and  a  demand  of  the 
property  of  the  defendant,  and  there  was  proof  tending  to  show 
a  refusal  by  both  of  theuk  The  defendants  proved  that  the  de- 
fendant Mrs.  Gtilmore  was  a  sister  of  the  testator ;  and  that  on 
the  12th  day  of  April,  1850,  he  executed  and  delivered  to  her  a 
warranty  deed  of  the  farm  on  which  the  defendants  had  for  some 
years  and  then  lived,  and  at  the  same  time  executed  an  assign- 
ment to  her  of  a  surveyor  general's  certificate  of  another  lot. 
And  on  that  day,  and  soon  after  delivering  the  deed,  he  said  to 
her,  as  one  witness  testified,  ^'he  had  some  farming  tools  and 
other  personal  property  there  on  the  premises  that  was  of  no 
use  to  him  and  never  would  be,  and  he  would  give  it  to  her," 
and  named  over  some  of  the  property.  Another  witness  tes- 
tified that  he  said,  "  there  is  some  property  on  these  premises 
that  may  be  of  some  service  to  you,  but  never  wiU  be  to  me  as 
I  know  of ;  I  will  give  it  to  you."  This  took  place  at  the  resi- 
dence of  the  testator,  14  or  15  miles  from  the  farm  conveyed  by 
the  deed  and  the  property  in  question ;  most  of  the  latter  being 
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on  th«  farm,  where  a  portion  of  it  had  been  some  years.  On 
what  terms  the  defendants  had  occupied  the  farm  did  not  ap- 
pear. At  the  timejof  this  conversation,  the  testator  was  sick 
with  the  consumption,  and  could  sit  up  but  little ;  and  contin- 
ued sick  until  his  death,  on  the  4th  of  May,  1850.  The  judge 
decided  there  was  no  gift,  either  denatw  mortis  causa,  or  inier 
tivnsj  and  that  the  property  did  not  pass  to  Mrs.  Gilmore ;  and 
the  defendant  excepted. 

There  was  evidence  tending  to  show  that  the  husband  and 
wife,  on  one  occasion  when  a  demaod  was  made,  went  apart  and 
consulted  together  and  then  came  back,  and  she,  in  his  presence, 
claimed  the  property  and  refused  to  deliver  possession.  The 
defendant's  counsel  insisted  that  the  husband  was  not  liable, 
unless  the  jury  found  evidence  of  some  act  of  his  wrongfully 
withholding  the  property.  The  court,  in  charging  the  jury,  told 
them  that  if  this  evidence  was  true,  it  was  a  circumstance  for 
their  consideration  in  determining  whether  the  husband  had  de- 
tained the  property.    To  which  charge  the  defendants  excepted. 

The  jury  found  the  property  belonged  to  the  plaintiff,  and 
assessed  the  value,  &c.  And  also  that  the  husband  was  jointly 
guilty  with  the  wife  in  withholding,  &c.  The  defendants  ten- 
deied  a  bill  of  exceptions,  and  upon  these  and  some  minor  points 
moved  for  a  new  trial 

JR.  S.  Haley  for  the  defendants. 

O.  M,  Becktoithj  for  the  plainti£ 

By  the  Court,  Hand,  J.  Twenty-two  days  before  the  death 
of  the  plaintiff's  testator,  and  during  his  last  illness,  he  con- 
veyed to  one  of  the  defendants  the  farm  on  which  she  and  her 
husband,  the  other  defendant,  then  lived.  After  executing  the 
deed,  he  stated  that  there  was  personal  property  on  the  premises, 
that  was  of  no  use  to  him  and  never  would  be ;  and  one  witness 
says,  he  said  '<  he  would  give  it  to  her,"  and  another,  ^  I  will 
^ve  it  to  you."  Most  of  the  property  in  controversy  was  then 
on  that  (arm ;  and  I  think  the  important  question  in  the  caso 
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is,  was  this  a  valid  gift  of  at  least  that  part  of  it?  As  I  riev 
this  case,  it  seems  unncessary  to  consider  "whether  this,  if  a  gift 
at  all,  be  a  donation  mortis  causa  or  inter  tnvas  ;  for  it  is  well 
settled  that  both  require  delivery.  I  am  aware  that  some  cases 
and  expressions  in  the  books  seem  to  favor  the  position,  that  a 
gift  may  be  valid  without  delivery,  particularly,  where  the  prop- 
erty is  distant,  as  between  the  donee  and  a  third  person.  {Hud- 
son V.  Hudson^  Lut.  214.  16  Vin.  458.  Flower's  case^  Noy, 
67.  Note  to  1  a  B.  882.  Willey  v.  Bower,  Clayt.  135.  14 
Vin.  19.  B.  N:  p.  186.  F.  K  B.  91,  D.  1  ChU.  Gen.  Pr. 
104.  Spratley  v.  Wilson,  Holt's  N.  P.  10,  and  reporters 
note,  Dunwick  v.  Sterry^  1  Barn.  ^  Ad.  881.  2  Saund.  R. 
47  c,  note  d.  Cokeys  remark  in  Wortes  v.  Clifton,  1  Roll.  R.  61.) 
But  there  can  be  no  doubt  at  this  day,  that  both  gifts,  inier 
vivos  and  causa  mortis,  if  by  parol,  require  delivery.  {Noble 
V.  Smith,  2  John.  52.  Harris  v.  Clark,  3  Comst.  93.  S.  C. 
2  Barb.  S.  C.  R.  94.  Grangiac  v..  Arden,  10  John.  293. 
Craig  V.  Craig,  8  Barb.  Ch.  11.  Irons  v.  Smallpiece,  2  B. 
^  Aid.  551.  Ward  v.  Turner,  2  Ves.  sen.  481.  Roberts  on 
Frauds,  296,  note.  Hawkins  v.  Blewitt,  2  Esp.  Rep.  668. 
Jones  V.  Selby,  Free,  in  Ch.  800.  Bunn  v.  Markham,  1  Taunt. 
212&.  ReddeU  v.  Dobere,  10  Sim.  244.  Byrofi  v.  Brownrigg^ 
9  Fc«.  1.  ra/6  V.  Hibbert,  2  Fc*.  jm».  120.  Antrobus  v. 
iS!mt/A,  12  Fe«.  89,  onJ  Perkin's  note.  2  iBTen^,  438  e^  569. 
1  Stor.  Eq.  Jur.  §  606  et  seq.  Chitty  on  Cont.  62.  Plowd. 
12.)  It  has  been  said  that  a  gift  by  deed  may  be  valid  without 
delivery.  {Chitty  on  Cont.  62.  And  see  remarks  of  Maule^ 
J.  in  Lunn  v.  Thornton,  1  C.  B.  381,  and  reporter's  note;  Ab- 
bott,  C.  J.  in  Irons  v.  SmaUpiece,  supra ;  Ward  v.  Audland, 
16  M.  ^  W.  871 ;  Coteeti  v.  Missing,  1  Mad.  R.  276.  2  Kent, 
438;  Antrobus  y.  Smith,  supra;  Edward  v.  Jones,  supra. 
Lawson  v.  Lawson,  1  ,P.  PFm.  441 ;  Price  v.  Price,  8  Eng.  L. 
and  Eq.  Rep.  271.)  But  there  is  no  pretense  of  a  written  con* 
veyance  of  this  property.  A  donation  mortis  causa  is,  in  some 
respects,  in  the  nature  of  a  legacy.  But  it  must  be  delivered 
to  the  donee  or  some  person  for  him,  by  the  donor,  and  not  by 
)us  executor  or  administrator,  and  there  must  be  a  continuing 
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poflsesflionA  The  gift  must  also  be  made  in  expectation  of  death ; 
and  be  conditional,  depending  upon  the  event  of  the  death  of 
the  donor;  and  be  revocable  bj  the  donor  during  life ;  and  is  a 
giffe  only  upon  a  survivorship ;  and  is  liable  to  the  debts  of  the 
donor..  It,  in  fact,  leaves  the  title  in  the  donor ;  save  only  in  a 
certain  event.  ( Wcdter  v.  Hodge,  2  Stoanst.  98.  Blount 'v. 
Burroia,  1  Vesey^jun.  547,  and  Hoveden  ^  Sumner^s  notes. 
TcdeY.  Hubert,  2  Id.  111.  8  Petersd.  4M,  n.  Hills  y.HUls, 
iM.^W.  401.  1  Kent,  444  et  seq.  1  ChUt.  Gen.  Pr.  104. 
Edwards  v.  Jones,  1  My.  ^  Cr.  221.  .  WMs  v.  Tucker,  8 
Bum.  886.  Moore  v.  Darton,  7  Eng.  L.  and  Eg.  R.  134. 
And  see,  as  to  civil  law,  Inst.  271 ;  Domat.  p.  1,  B.  1,  tit. 
10.)  Perhaps  if  this  had  been  a  valid  gift  mortis  causa,  it 
would  have  been  avoided  by  the  will  subsequently  made.  {Jones 
v.  Selby,  supra.  Hambrooke  v.  Simmons,  4  Russ.  25.  1  Chit. 
Gen.  Pr.  105.  And  see  2  R.  S.  60, }  22 ;  Id.  U,  §§  42,  48.) 
Though  the  legacy  was  to  the  same  person ;  and  besides,  the 
case  did  not  necessarily  turn  on  that  point,  in  Jones  v.  SeUfi/  ; 
and  Hambrooke  v.  Simmons  leaves  the  matter  in  doubt 

Delivery  being  essential,  was  it  proved  ?  or  should  the  evidence 
upon  that  subject  have  been  submitted  to  the  jury?  The  de- 
fendants contend  that,  as  they  were  in  use  of  the  property,  and 
in  the  possession  of  the  farm,  of  which  the  testator  had  just  ex* 
ecuted  a  deed  to  Mrs.  Gilmore,  no  further  delivery  was  necessary. 
The  case  shows  that  the  testator  owned  the  farm ;  that  the  de- 
fendants, husband  and  wife,  resided  upon  it,  but  upon  what  terms 
they  occupied  the  farm,  or  used  the  personalty,  (if  at  all,)  is  not 
stated.  The  fur  intendment  firom  the  testimony,  perhaps,  is^ 
that  Oilmore,  the  husband,  occupied  it  in  some  way,  under  the 
deceased.  A  few  weeks  before,  Gtilmore  disclaimed  any  owner*' 
ship  of  the  farm  or  personal  property,  and  was,  probably,  in 
possession  as  a  servant  of  the  deceased.  If  he  was  a  tenant 
from  year  to  year  of  the  farm,  even  though  Mrs.  Gilmore  should 
be  considered  as  sole  owner  thereof,  under  the  statutes  for  the 
protection  of  the  property  of  married  women,  (Laws  of  1848,  ch. 
200 ;  Laws  0^1849,  ch.  375,)  she  can  hardly  be  said  to  have 
been  put  into  actual  possession  by  the  delivery  of  the  deed. 
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Bat  considering  her  to  have  been  in  possession  of  the  farm  eon- 
strucliTely,  or  as  matter  of  law,  by  virtue  of  the  deed,  there  was 
no  sufficient  delivery  of  the  property  in  question  to  support  a 
gift,  either  inter  vivos  or  in  prospect  of  death.  There  was  no 
actual  change  of  possession.  Had  the  title  to  the  personalty 
passed  by  the  gift,  the  possession,  at  least  constructively,  might 
have  followed.  But  that  legal  intendment  is  a  consequence  of 
title,  and  does  not  create  it.  The  property  was  several  miles 
distant,  and  there  was  no  act ;  nothing  but  words.  Even  had  it 
been  in  sight,  words  would  not  have  transferred  possession. 
{ShindUr  v.  Houston^  1  Camst.  261,  and  cases  there  cited.) 
Merely  saying  "  I  give,"  without  any  act  or  writing,  does  not 
transfer .  property.  ( Tate  v.  Hibbert,  2  Ves.  jun.  120,  per  Ld. 
Rossyln.  Hedges  v.  Hedges^  Prec.  in  Gk,  269.  Gardner  v. 
Parker,  8  Mad.  Rep.  184.)  Much  less,  « I  will  give."  There 
must  be  some  actual  tradition,  or  physical  dominion.  The  cir- 
cumstances of  the  case  of  Shower  v.  PUch  were  similar  to  this 
case,  though  perhaps  more  favorable  to  the  donee.  (4  Exch  R. 
478.)  It  was  decided  in  the  English  court  of  exchequer  in  1849) 
and  illustrates  the  rule  above  stated,  and  also  shows  that  these 
words  are  not  words  of  a  gift  in  presenti.  The  case  was  trover 
for  silver  plate.  The  plaintiff's  testator,  while  residing  with  the 
defendant,  his  daughter-in-law,  who  then  had  possession  of  the 
plate  in  question,  said  to  her,  "  I  will  give  you  all  the  plate  that 
is  mine."  There  was  no  actual  delivery.  At  the  trial,  Wilde, 
chief  justice  of  the  common  pleas,  held  that  a  mere  verbal  gift, 
without  delivery,  did  not  transfer  the  property,  and  the  court 
of  exchequer  affirmed  his  decision.  The  two  judges  who 
gave  opinions  also  intimate  that  the  words  were  in  the  ftiture 
tense. 

As  we  have  seen,  a  donation  mortis  causa  is  liable  for  the 
debts  of  the  donor.  And  the  executor  and  administrator  is  now 
considered  also  the  representative  of  the  creditor.  {Babcoek  v. 
Booth,  2  BUI,  181.)  But  the  plaintiff  has  not  shown  a  deficiency 
of  assets.  However,  on  the  other  point,  the  case  seems  to  be 
witii  ilie  plaintiff. 
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There  has  been  some  difference  of  opinion  as  to  the  extent  of 
the  liabQity  of  the  wife  for  torts  committed  with,  or  in  presence 
of  her  husband.  And  it  has  been  said,  that  if  a  tort  be  commit- 
ted in  the  company  of  the  husband,  he  alone  is  liable.  (2  Kent, 
149.)  That  "  if  goods  be  delivered  to  husband  and  wife,  no  ac- 
tion of  detinue  lies  against  them  both,  for  these,  but  against  the 
husband  alone."  {Doddridge,  J.,  in  Isaac  t.  Clarke,  2  Bulstr. 
308.  8  J3.  ^  Aid.  689,  n.  a.  And' see  2  Saund.  R.  47,  t,  n.  1, 
6th  ed.;  1  Chit.  PI  80, 113.)  And,  as  a  general  rule,  if  the 
wife  acquires  goods,  they  immediately  become  the  property  of 
the  husband ;  and  a  conversion  of  the  goods  of  another,  is  con- 
sidered to  his  use.  And  it  is  said,  she  cannot  possess  personal 
property.  {CUmcy^s  Rights  of  Mar.  Women,  1  et  seq.  Co. 
Lilt.  351,  b.  Btanchard  v.  Blood,  2  Barb.  352.)  And  if  the 
conversion  of  goods  be  the  joint  act  of  them  both,  the  conversion 
is  held,  in  law,  to  be  the  act  of  the  husband  only.  (2  Saund. 
R.  47,  /,  note.  Draper  v.  Pulkes,  Yelv.  165 ;  S.  C.  4  Fin.  188. 
And  see  Ring,  on  Cov.  255,  n.  257 ;  4  Ftn.  197.)  On  the  other 
hand,  it  has  been  held  that  an  action  of  trespass  would  lie  against 
both,  although  a  conversion  to  their  own  use  was  also  alledged. 
(2  Sound.  R.  48,  t,  n.)  And  that  a  declaration  in  trover  against 
them  jointly,  charging  a  conversion  to  their  own  use,  was  good 
after  verdict  {Keyworth  v.  £Btt,  %  B.  ^  Aid.  685.)  And  that 
an  action  of  trespass  would  lie  against  them  for  a  joint  act. 
(  Vine  V.  Saunders  and  wife,  4  Ring.  N.  Cas.  96.)  And  the 
wife  may  be  convicted  of  a  crime,  though  committed  in  the  pres- 
ence of  her  husband,  notwithstanding  the  presumption  of  law  in 
her  favor  on  the  ground  that  she  is  sub  potestate  viri.  (1  Russ. 
on  0. 18,  20.)  But  it  is  not  clear  that  an  action  of  replevin  in 
the  detinet  will  lie  against  the  wife,  where  the  detention  is  in 
&ct  the  joint  act  of  both,  as  in  this  case,  as  appears  by  the  ver- 
dict. {See  Harvey  v.  Gulston,  Noy,  107 ;  4  Fin.  195.)  Prob- 
ably the  acts  of  1848,  (ch.  200,)  and  1849,  (cL  375,)  do  not  af- 
fect the  case ;  because,  in  truth,  the  wife  had  no  title ;  and 
again,  there  was  no  allegation  in  the  pleadings  that  she  held  the 
property  to  her  sole  and  separate  use ;  nor  was  the  pretended 
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gift  on  those  terms.    However,  no  exception  appears  to  haye 
been  taken  at  the  trial  on  this  point  of  the  wife's  joint  liability. 

A  new  trial  should  be  denied, 

[Fulton  Genesal  Team,  September  6, 1862.    Band,  Cody  and  C.  L,  ABen^ 
Jnstices.] 


Bellinger  vs.  Ford  and  others. 

A  Jnttlce  of  the  peace  has  no  Jurisdiction  of  an  action  ibr  taking  and  oonTert- 
ing  personal  property,  where  the  plaintiff,  in  his  complaint,  claims  Jadgmeni 
for  $200.  And  in  such  a  case  a  Judgment  in  favor  of  the  plaintiff  will  he 
rerersed,  after  a  trial  upon  the  merits  witiiout  objection. 

An  execution,  issued  after  the  death  of  the  plaintiff,  upon  the  application  of 
persons  not  appearing  to  have  any  interest  or  authority  in  the  matter,  and 
where  it  is  not  shown  that  the  Judgment  has  been  assigned ;  or  that  there 
are  any  personal  representatiyos  of  the  deceased  plaintiff,  is  a  nullity,  U 


This  was  an  appeal  from  the  judgment  of  the  St  Lawrence 
eonntj  oonrt,  affirming  the  judgment  of  a  justice's  court.  la 
December,  1848,  Anastasia  Ford  recovered  a  judgment  against 
ike  present  plaintiff  for  nearly  $70.  A  transcript  thereof  was 
filed  with  the  cleric  of  St.  Lawrence  county  in  April,  1844.  In 
January,  1860,  the  St.  Lawrence  county  court  ordered  the 
deil:  of  the  county  to  issue  ezecittion  on  the  judgment ;  which 
was  issued  in  that  monfli.  This  order  was  granted  on  a  notice 
of  a  motion  therefor,  signed  by  the  defendajit  Wright  as  '^  at- 
torney for  plaintsfl^"  seryed  by  leaying  the  same  at  the  reudence 
ef  tiie  present  pUontiff,  (Bellinger,)  in  his  absence,  witib  a  perscm 
of  suitable  age  and  discretion,  and  upon  reading  and  jBfing  the 
affidavit  of  the  defendant  Ford,  that  the  judgment  had  been 
recovered  and  a  transcript  filed,  and  that  the  same  remauied 
irtudfyntltftuified.    1%e  papers  were  aU  entitled  in  the  origiBAl 
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8ut  AxkAstasia  Ford,  at  the  tiine  of  granting-  the  order,  had 
been  dead  three  years,  or  more.  The  papers  upon  which  the 
motion  was  granted  did  not  show,  nor  was  it  proved  on  the  trial 
of  this  cause,  that  the  judgment  had  been  assigned,  or  letters 
testamentary  or  of  administration  taken  out ;  nor  that  the  attor- 
ney ever  had  any  authority  from  the  plaintiff,  in  her  lifetime,  or 
from  any  one  else ;  or  that  the  person  making  the  affidavit,  or 
any  one  engaged  in  the  matter,  had  any  interest  in  the  judg- 
ment. This  suit  was  brought  for  taking  and  converting  prop- 
erty sold  on  the  execution;  and  it  being  proved  that  the 
defendants  had  participated  in  the  matter,  the  justice  gave 
judgment  against  them.  The  defendants  appealed,  and  the 
county  court  affirmed  the  judgment  The  complainant,  after  al- 
lodging  the  tatting  and  converting  the  property,  concluded  thus : 
^  The  plaintiff  claims  judgment  for  $200.'*'  The  justice  returned 
that  this  was  a  clerical  mistake,  and  that  no  objection  was  made 
en  the  trial  to  the  oompkdnt)  on  that  account. 

T.  V.  Russellj  for  the  appellant 

A.  B,  Jamesj  for  the  respondents. 

Bf  the  Cmtrtf  Hand,  J.  In  the  view  I  have  taken  of  this 
case,  perhaps  the  question  on  the  validity  of  the  execution  is 
not  80  important  I  am  inclined,  however,  to  think  that  it  was 
a  nuUity.  The  plaintiff  had  been  dead  for  years,  and  it 
did  not  appear  that  there  was  an  executor  or  administrator ; 
or,  if  there  was,  that  he  had  any  knowledge  of  this  proceeding. 
Indeed,  I  have  been  unable  to  discover,  either  from  the  papers 
used  on  the  motion,  or  in  the  proceedings  or  evidence  in  this 
cause,  that  the  attorney,  or  the  person  making  the  affi&vit^ 
•r  any  of  the  defendants,  had  any  authority  or  interest  in  the 
matter. 

Under  our  fanner  system,  an  ezeoution  could  have  been  aetu- 
ally  imaed  after  the  death  of  the  plaintiff,  if  it  were  tested 
before.    {GmU0rY.BaingkitrH,lC$wm,9A.  Ba^yF.FnBkr, 
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1  How.  Sp.  T.  R.  127.)  Bat  it  was  irregular  if  tested  after 
his  death.  {Id.  And  see  Heapy  v.  Parris^  6  T.  R.  367 ; 
Bragner  v.  Langmeadj  7  Id.  20 ;  Stymets  v.  Brooks^  10  Wend. 
2ll;  Nichols  V.  Chajman,% Id.  4tb2\  2Saund.  R.^n,l^^\ 
1  Tidd,  1029 ;  1  Burr.  Pr.  282.)  My  first  impressions  were, 
that  this  was  merely  voidahle,  and  not  void.  {Patrick  v.  John- 
son^ 8  Leo.  403.  Blanehenay  v.  £en/,  4  Q.  £.  JRep.  707. 
Center  v.  BiUinghurstf  supra.)  Generally,  this  court  will  not 
interfere  with  matters  of  practice  and  discretion  of  an  infericv 
court.  But  in  this  case,  7wn  constat  but  the  defendants  were 
merely  strangers,  intermeddling  with  the  property  and  concerns 
of  others ;  and  taking  the  property  of  the  plaintiff  and  appro- 
priating it  to  their  own  use,  without  right  or  authority,  under  a 
misuse  of  the  forms  of  law,  in  the  name  of  a  deceased  person. 
There  is  nothing  in  the  code  to  warrant  the  proceeding.  Even 
if  a  suit  or  suggestion  upon  the  record  was  unnecessary,  at  least 
the  personal  representatives  should  apply  for  the  execution. 
Ko  one  authorized  to  receive  the  debt  and  acknowledge  satisfac- 
tion, appears  in  this  case. 

But  the  justice  had  no  jurisdiction  to  try  a  claim  for  $200. 
( Yager  v.  Hannah^  6  £EEH,  681.  Rockwell  v.  Ferine,  5  Barb. 
574.)  He  returns  that  this  was  a  clerical  mistake.  But  he 
does  not  Mate  how  muflb  in  truth  was  demanded ;  nor  who  made 
the  mistake,  nor  why  there  was  not  an  amendment  He  may 
disregard  any  error  not  affecting  the  substantial  rights  of  the 
parties.  {Code^  $}  178, 176,  866.)  It  is  said  no  objection  was 
made  before  the  justice.  But  that  did  not  give  jurisdiction.  A 
confession  of  judgment  for  more  than  $250  would  be  void.  The 
statute  gives  jurisdiction  to  justices,  in  certain  cases  specified, 
''  and  no  other.''  (CWe,  i  58.)  Among  these,  is  an  action  ^^  for 
taking,  detaining  or  injuring  personal  property,  if  the  damages 
claimed  do  not  exceed  one  hundred  dollars.''  {M.)  The  parties 
could  not  confer  upon  the  justice  jurisdiction  to  try  a  cause 
where  more  thaor^lOO  were  claimed.  If  this  was  a  mere  cleri- 
cal mistake,  the  remedy  was  easy  and  obvious,  by  amendment. 
But  there  was  no  amendment  *,  and  we  have  to  deal  with  the 
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record  as  we  find  it.  It  is  to  be  regretted  that  the  error  has 
orept  into  the  case,  but  the  statute  and  the  decisions  gire  us  no 
discretion  in  the  matter. 

The  judgments  of  the  county  court  and  of  the  justice  must 
be  reversed. 

[Fulton  General  Term,  September  6,  1862.     JViUardj  Hand,  Cody  and 
C.  L,  AUen,  Justioes.] 
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Where  the  plaintiff,  on  the  Ist  September,  1887t  demised  premiaea  to  the 
defendant  ybr  and  during  the  wiU  and  pleamre  of  the  plaintiff  and  on  the  12th 
of  Febmarj,  1862,  he  caused  a  notice  in  writing  to  be  served  on  the  tenant, 
requiring  him  to  remove  Arom  and  qnit  the  premilea  within  one  month  after 
service  of  snch  notice ;  Bdd,  that  this  was  strictly  a  case  of  tenancy  at  will, 
iklling  within  the  letter  as  well 'as  the  spirit  of  the  statute;  and  that  the 
landlord  had  a  right  to  give  a  month's  notice  to  quit,  at  any  time,  and  to  com- 
mence summary  proceedings  before  a  justice,  for  the  removal  of  the  tenant, 
immediately  after  the  expiration  of  the  notice. 

This  was  a  summary  proceeding  to  remove  the  defendant,  as 
lb  tenant.    It  was  commenced  before  a  justice  of  the  peace  under 

the  act  of  April  8, 1849,  {Laws  of  1849,  p.  291.)    The  affidavit 
of  the  landlord,  mongst  other  things,  stated  ^  that  he,  on  the  1st 
September,  1837,  demised  the  premises  in  question  to  the  de- 
r  fendant  for  and  during  the  vnU  and  pleasUrtf^  of  the  land- 

lord ;  that  on  the  12th  February,  1852,  he  caused  a  notice  in 
I  writing  to  be  served  on  the  defendant,  requiring  him  to  remove 

\  from  and  quit  the  premises  within  one  month  after  service  of 

said  notice.     The  affidavit  stated  that  the  defendant  did  not 
quit  the  said  premises,  but  continued  in  possession.    These  pro- 
ceedings were  not  instituted  until  after  the  expiration  of  the 
\  time  mentioned  in  the  notice. 

The  defendant  put  in  a  counter  affidavit,  and  the  cause  was 
tried  without  a  jury.  The  only  question  made  by  the  defend- 
ant's affidavit,  on  this  appeal,  was,  that  the  notice  did  not 
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terminate  the  tenancy,  so  as  to  entitle  the  landlord  to  possea- 
tiion,  because  the  thirty  days  mentioned  in  the  notice  did  not 
coincide  with  the  end  of  the  year  of  the  defendant's  tenancy* 
He  insisted  that  it  should  hare  ended  in,  September  and  not  in 
March.  The  justice  gave  judgment  for  the  kndlord,  and  the 
defendant  appealed  to  the  county  court.  The  appeal  was  cer- 
tified to  this  court  by  the  county  jiidge,  under  the  amended  ju* 
diciary  act  of  1847. 

JE.  F,  BuUard,  for  the  appellant. 

J.  B,  McKeaUj  for  the  respondent 

WiLLARD,  P.  J.  The  revised  statutes,  (2  R.  S.  512,)  as 
amended  by  the  act  of  1849,  {Laws  e>/'1849,  p.  291,)  permit  ''a 
tenant  or  lessee  at  mll^  or  at  sufferance,  or  for  any  part  of  a 
year,  or  for  one  or  more  pears,"  &c.  to  be  removed  in  a  sum- 
mary manner,  as  therein  prescnbed.  The  28th  section  as 
amended  provides  for  the  removal  of  four  classes  of  tenants : 
1.  When  the  tenant  shall  hold  over  after  the  expiration  of  his 
term,  without  the  permission  of  his  landlord.  2.  When  he  shaD 
hold  over  without  permission,  after  non-payment  of  rent,  and  a 
demand  or  three  days  notice  in  writing  requiring  such  paymenti 
&c.  8.  When  a  tenant  for  three  years  or  less  shall  have  taken 
the  benefit  of  any  insolvent  act.  4.  And  where  he  shall  hold 
over  real  estate  sold  under  an  execution  against  him,  after  a 
titie  under  the  sale  shall  have  been  perfected.  The  7th  section 
of  title  4)  ck  1,  of  part  2d  of  the  revised  statutes,  (vol.  1,  745,) 
provides,  that  whenever  there  is  a  tenancy  at  will,  or  by  suffer- 
ance created  by  the  tenant's  holding  over  his  term,  or  otherwise, 
the  same  may  be  terminated  by  the  landlord's  giving  one  month's 
notice  in  writing  to  the  tenant,  requiring  him  to  remove  there- 
from. The  9tii  section  enacts  that,  at  the  expiration  of  one  month 
from  the  service  of  such  notice,  the  landlord  may  re^-enter,  or 
maintain  ejectment,  or  proceed  in  tibe  maimer  prescribed  by  law 
to  remove  such  tenant,  tritkoui  amp  fiariher  or  oiker  noUoe 
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The  statute  obviooBly  draws  a  distinetion  between  a  teaanoy 
'at  win,  and  a  tenancy  from  year  to  year.  In  the  latter  case,  no 
notice  to  quit  is  necessary  in  this  proceeding,  as  was  held  by  the 
eourt  in  Nichols  y.  Williams,  (8  Cawen^  IS,  15.)  The  present 
case  was  not  a  tenancy  from  year  to  year ;  if  it  had  been,  no 
Boiioe  would  have  been  required ;  but,  in  that  case^  the  proceed- 
ings could  not  have  been  instituted  until  after  the  expiration 
the  year.  It  was  a  case,  as  plainly  appears  by  the  affidavit,  of 
a  conventional  tenancy  at  will,  without  any  stipulation  for  the 
payment  of  rent  It  was  observed  by  Kent,  J.  in  Jackson  v. 
JBradtj  (2  Caines^  174,)  that  the  reservation  of  an  annual  rent, 
is  the  leading  circumstance  tiiat  turns  leases  for  uncertain  terms, 
into  leases  from  year  to  year.    {See  also  4  Kenfs  Com.  118, 114.) 

It  being  then  strictly  a  case  of  tenancy  at  will,  it  falls  within 
the  letter  as  well  as  spirit  of  the  act ;  and  the  landlord  was  en- 
titled to  give  a  month's  notice  to  quit  at  any  time,  and  to  corn- 
commence  these  summary  proceedings,  immediately  after  the 
expiration  of  that  notice.    (1  R.  S.  745,  H  7  and  9.) 

The  judgment  of  the  justice  must  be  affirmed. 

Hand,  J.  This  cause  is  certified  to  us  by  tiie  county  judge 
of  Saratoga  county,  under  the  Slst  section  of  the  amended  judi- 
ciary act.  No  point  has  be^  made  that  this  court  has  not  ju- 
risdiction ;  and  I  am  inclined  to  think  the  objection  would  not 
be  valid.  How  it  would  be  on  an  appeal  firom  the  judgment  of 
the  county  court,  may  be  another  question. 

An  objection  has  been  taken  that  the  justice,  when  no  jury  is 
called,  must  make  and  enter  a  final  decision  in  his  docket,  and 
then  render  judgment  thereupon ;  but  that  in  tiiis  case  there  is 
no  finding  o«  final  decision,  but  judgment  of  removal  only.  The 
language  of  the  act  is,  ^'that  the  justice  shall  enter  the  finding 
<^  the  jury,  or  in  case  no  jury  is  called  under  the  foregoing  pro- 
visions, his  ftnal  dedsion  upon  said  application  for  such  warrant 
in  bis  docket)  and  render  judgment  therefor,  and  include  in  such 
judgment  costs,"  ico.  {Laws  of  1849,  eh.  198,  f  5.)  Afber 
setting  &rth  the  proceedings  down  to  the  arguments  of  counsel 
in  sulnmtting  the  cause,  the  justice  returns,  "I  rendered  jud^- 
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ment  that  satd  tenant  remove  from  the  prenuses  described,  and 
also  judgment. against  defendant  for  costs,"  &c.  The  justice 
does  not  profess  to  give  Ijbe  form  of  the  entry  in  his  docket.  It 
was  his  duty  to  have  stated  that  he  decided  for  the  pkintiff  on 
such  application  for  a  warrant,  and  that  it  was  adjudged  that  he 
have  a  warrant  of  removal.  But  I  think  it  may  fairly  be  pre- 
sumed, that  in  fact  the  entry  of  judgment  substantially  complied 
with  the  statute. 

The  affidavits  on  both  sides  stated  and  admitted,  and  on  the 
trial  it  was  again  admitted,  that  the  plaintiff  leased  the  premises 
to  the  defendant  "  in  September,  1837,  for  and  during  the  will 
and  pleasure  of  the  plaintiff."  The  plaintiff,  on  the  12th  day  of 
February,  1852,  served  notice  to  quit  in  one  month.  And  the 
imporlant  question  is,  whether  the  plaintiff  could  terminate  the 
tenancy  before  the  end  of  the  year  ?  It  is  not  alledged  that  rent 
was  resenfed,  and  there  was  no  proof  upon  either  side  as  to 
payment  of  rent.  The  defendant's  counsel  stated  that  he  did 
not  intend  '^  to  deny  the  nature  of  the  lease,  but  merely  the  time ;" 
but  insisted  that  in  judgment  of  law  the  defendant  was  not  a 
tenant  at  will ;  or  if  he  was,  that  he  had  become  a  tenant  from 
year  to  year ;  and  that  hi^term  did  not  expire  until  Sept.  1852. 

The  case,  in  short  then,  seems  to  be  this :  the  plaintiff,  in 
September,  1887,  "  demised  and  leased  to  the  defendant"  the 
premises  "for  and  during  the  will  and  pleasure"  of  the  phdntiff, 
and  the  def^dant  has  remained  in  possession  ever  since,  but  has 
paid  no  rent,  nor  h^s  he  agreed  to  pay  any.  K  he  is  to  be  treat- 
ed as  a  tenant  from  year  to  year,  the  proceedings  are  premature, 
and  the  judgment  must  be  reversed. 

What  waif  formerly  considered  a  tenancy  at  will,  has,  in  mod- 
em tin^eSj  been  construed  to  be  a  tenancy  from  year  to  year. 
(Timmins  v.  Hawlinson,  3  Burr.  1603.  1  Cruise^  275.  4 
Kenty  111.)  But  tena^ncies  at  will  are  recognized  by  our  stat- 
utes. (1  R.  S.  722,  §  5 ;  745,  §  7.  2  Id.  512,  §§  28, 31.)  And 
may,  undoubtedly,  still  be  created  by  express  words.  {Richr 
ardson  v.  Langrtdge^  4  Taunt  128,  sustaining  Ld.  EUenbo- 
rough  at  nisi  prius.  Roe  v.  Lees,  2  Wm.  Black.  Rep.  1178. 
Doe  V.  McKeagi  10  Bam.  ^  Cr.  721.    Doe  v.  Jones,  Id.  718. 
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Bargrmtfs  Notes  to  Co.  Litt.  55,  6.  2  Bl  147,  n.  4  Kent, 
114.  SuUivan  v.  Enders,  3  Z>ana,  60.  2  iSWitM'^  £.  Ca^.  76. 
10  Vin,  896.)  It  has  been  eaid,  that  the  reservation  of  rent 
yearly,  or  half-yearly,  &c.  tarns  leases  for  imcertam  terms,  into 
leases  from  year  to  year.  {Roe  v.  Lees,  supra.  Richardson  v. 
Langridge^  supra.  Jackson  v.  Bradt,  2  Cat.  R.  169.  1  Shund. 
R,  276,  n.  a,  6^A  ed.)  A  tenancy  from  year  to  year,  so  long  as 
both  parties  shall  respectively  please,  is,  in  one  sense,  a  tenancy 
at  will ;  but  must  be  determined  at  the  end  of  the  year  by  proper 
notiee.  And  the  lessor  cannot  enter  nntil  the  term  pnds. 
(2  Salk.  414.  Cro.  Eliz.  775.)  And  a  general  occupation  of 
land,  it  is  said,  ennres  as  a  tenancy  from  year  to  year.  {Adams 
on  Ejectment,  102,8.  8jBMrr.l610.  Doe  y.  BrowMyS  ^ast, 
165.)  But  even  in  that  case,  in  this  state,  it  has  been  held 
that  it  was  a  tehancy  from  year  to  year  only  for  the  purpose 
of  notice  to  quit.  {PhUlips  v.  Covert,  7  John.  1.  Bradley 
V.  Covel,  4  Cowen^s  Rep.  849.-  Nichols  r:  Williams,  8  Id. 
18.)  And,  unless  the  statute  impliedly  requires  it,  I  think  it 
is  only  in  those  cases  in  which  they  can.  be  deemed  tenan* 
cies  from  year  to  year,  that  notice  is  required.  It  has  been 
contended  that  a  tenant  at  will  is  entitled  to  notice.  {Jackson 
V.  Bryan,  1  John.  822.  And  see  9  Id.  267;  ElMs  v.  Page,  2 
Pick.  71.)  But  there  are  contrary  decisions.  {Jackson  v. 
Bradt,  supra.  Opinion  of  Thompson,  J,  in  Jackson  v.  Bryan, 
sfipra;  and  in  Jackson  v.  Aldrich,  13  John.  106 ;  4  Kent,  114.) 
And  in  England,  it  seems,  no  notice  is  necessary.  {Dpe  y.  Me- 
Keag,  10  B.  ^  C.  721.)  And  that  it  is  necessary  to  give  them 
the  character  of  tenancies  from  year  to  year,  for  the  purposes 
of  notice,  is  an  implied  admission  that  notice  to  quit  ie  not  neces- 
sary. A  tenant  at  will  is  not  a  wrongdoer  until  his  estate  is 
determined.  An  estate  at  will  may  be  determined,  at  the  will 
of  the  lessor,  by  any  act  done  on  the  land,  which  is  inconsistent 
with  the  continuance  of  the  tenancy.  As,  by  mere  entry  or  de- 
mand of  possession,  and  at  any  time.  {Co.  Litt.  55,  h.  Turner 
T.  Doe,  dem.  Bennett,  9  M.  ^  TT.  648 ;  S.  C.  7  Id.  226.  El- 
lis y.  Page,  supra.  1  Cruise,  278.)  It  has  no  fixed  duration 
of  time.  The  tenant  is  entitled  to  emblementa,  and  has  a  right 
Vol.  XIV.  88 
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of  egress  and  regress  for  tJiat  purpose.  But  the  will  of  the 
landlord  is  in  other  respects  determined.  The  statute  provides 
also  that  a  tenancy  at  will  may  be  determined  by  one  month's 
notice  in  writing,  requiring  him  to  remove.  (1  jR.  S.  745,  i  7.) 
At  the  expiration  of  that  time  he  may  re-enter,  bring  ejectment, 
or  institute  summary  proceedings.  {Id.  i9.  2  Id.  512,  i  8.) 
If  the  demise  is  expressedly  or  impliedly  from  year  to  year,  or 
any  definite  .]>eriod,  he  cannot  be  removed  until  the  «nd  of  the 
year,  or  the  expiration  of  the  term.  But  if  he  holds  over  after 
the  lease  is  terminated,  whether  by  notice  or  its  own  limitation, 
he  can  be  summarily  dispossessed  under  this  statute.  What 
notice  i0  requisite  to  terminate  an  estate  from  year  to  year,  at 
the  will  of  the  parties,  it  is  not  now  necessary  to  decide.  For 
the  defendant  in  this  case,  is  merely  a  tenant  at  wilL  ^'  Tenant 
at  will,  is  where  lands  or  tenements  are  let  by  one  to  another,  to 
have  and  to  bold  to  him  at  the  will  of  the  lessor,  By  force  of 
which  lease  the  leMee  is  in  possession."  He  is  called  '^  tenant 
at  will  b#caufte-ke  hath  no  certain  nor  sure  estate,  for  the  lessor 
may  put  him  out  when  he  please."  {Litt  i  68.  1  Cruise^  269. 
4  Kent^  110.)  It  is  admitted,  in  this  case,  that  the  land  was 
leased  ''  during  the  will  and  pleasure"  of  the  plaintiff,  and  we 
are  to  presume  that  the  lease  was  made  with  all  legal  formali- 
ties. No  rent  or  compensation  of  any  kind  was  reserved,  nor  is 
^  there  any  proof  that  any  has  ever  been  paid  or  demanded.  And 
there  is  no  limitation  as  to  time,  and  we  cannot  say  that  it  has 
become  a  lease  from  year  to  year  by  mere  lapse  of  time.  It  is 
admitted  by  every  writer,  that  a  tenancy  at  will  may  still  exist 
by  express  agreement.  The  parties  have  power  so  to  contract. 
This  lease  <sreated  that  estate ;  and  it  has  not,  by  operation  of 
law,  ieen  turned  into  a  lease  from  year  to  year.  The  judgment 
should  be  affirmed. 

Cady,  J.  and  C.  L.  Allen,  J.  concurred. 

Judgment  affirmed* 

[Fulton  Oenesai.  Tjbrm,  September  6, 1852.     WiUardi  Hand^  Cad^  and 
C.I..J2Zni,JiiBtic60.] 
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If  inspectors  of  elections  come  into  oflOice  by  color  of  title,  that  is  sufficient        ^^   Jl 
to  constitnte  them  officers  de  facto.    And  if  they  are  officers  de  factor  their        |^  ^^^j 
omission  to  take  the  oath  prescribed  by  the  statute  will  not  invalidate  aa 
election  held  by  theuL 

Acts  done  by  those  who  are  officers  de  facto  are  good  and  valid  as  regards  the 

publicj  and  third  persons  wh6  have  an  interest  in  their  acts ;  and  their  title 

*to  the  office  cannot  be  inquired  into  collaterally.    This  doctrine  has  been 

applied  to  cases  where  the  whole  official  duty  of  the  officer,  in  its  nature, 

consists  in  the  performance  of  a  single  act 

But  the  mere  claim  to  be  a  public  officer,  and  the  performaq^  of  a  single  act, 
will  not,  it  seems,  constitute  an  individual  an  officer  d^ facto.  Thare*must 
be  some  color  of  an  election  or  appointment,  or  such  an  exercise  of  the 
office,  and  an  acquiescence  on  the  part  of  the  public,  as  would  afllbrd  a  rea- 
sonable presumption  of  at  least  a  colorable  election  or  ^pffdiiitinentL 

It  is  a  general  rule,  in  relation  to  public  officers,  that  they  may  estaUislI  their 
official  character  by  proving  that  they  are  generally  reputed  to.be,  and  have 
acted  as,  «uch  officers,  without  producing  their  conmussion,  or  other  evi- 
dence of  their  appointment.' 

The  certificate  of  a  town  clerk,  showing  that  partioalstr  persons  were  declared 
duly  etocted  InspeCton  of  elections,  and  that  no  ithenli»ve  bee»  elected  in 
their  stead;  and  that  no  appointmeoL  of  any  oUiers  has  b«en  filed  in  his 
office,  is  not  evidence  for  any  purpose. 

Statutes  directing  the  mode  of  proceeding  by  public  officers  are  directory,  and 
a  strict  compliance  with  their  provisions  is  not  essential  to  the  validity  of 
the  proceedings,  unless  it  be  so  declared  in  the  statute. 

Within  this  principle,  where  a  statute  directs  a  public  officer  to  do  a  thing  within 
a  certain  time,  without  any  negative  words  restraining  him  from  doing  it 
afterwards,  the  naming  the  time  will  be  regarded  as  directory  merely,  and 
not  as  a  limitation  of  his  authority. 

This  rule  has  been  very  steadfostly  adhered  to,  by  the  courts,  in  all  ca^es  where 
certain  acts  are  directed  to  be  done,  by  public  offleen,  within  a  stated  time, 
and  in  a  particular  manner,  when  those  acts  are  of  a  ^pMAa  character,  and 
ooncem  the  public  interests,  or  when  the  rights  of  third  persons  are  con- 
cerned.   Per  Mason,  P.  J. 

The  rule  should  be  applied  to  inspectors  of  elections,  and  to  omissions,  by 
(hem,  to  comply  with  the  requirements  of  a  statute,  occurring  through  ignor- 
ance or  inadvertence. 

The  fket  that  inspectors  of  elections,  and  the  clerks,  are  sworn,  not  upon  the 
bible,  but  upon  a  book  of  a  difierent  description,  will  not  invalidate  the 
election. 

N<Mr  will  the  fact  that  the  inspectors  proceeded  with  the  election,  for  a  short 
time,  with  only  one  clerk,  render  the  election  void,  in  the  absence  of  ai^  evi- 
dence of  fraud ;  nor  that  a  person  who  was  not  a  member  of  the  board,  or 
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a  clerk,  sat  by  the  table,  and  kept  a  liat  of  theToten,  and  copied  some  ttom 
the  poll  list;  nor  that  while  two  of  the  inspectors  were  ^ono  to  their  break- 
fut,  the  remaining  Inspector  appointed  another  person  an  inspector,  and 
administered  to  him  the  official  oath ;  the  two  proceeding  to  act  as  Inspec- 
tors, during  the  absence  of  the  others ;  nor  that  the  person  thus  appointed 
assisted  while  the  other  inspectors  were  eating  their  dinner,  in  the  same 
room  where  the  polls  were  held,  and  that  he  assisted  by  the  request  of  the 
others,  for  a  short  time,  while  all  three  of  them  were  present;  nor  that 
the  polls  were  held  open  some  ten  or  fifteen  minutes  after  sundown,  and 
that  a  few  votes  were  received  after  that  time ;  nor  that  the  certificate  of 
the  canvass  was  made  in  a  private  room,  or  that  it  was  not  made  imme- 
diately. 

Where,  upon  the  trial  of  an  action  in  the  nature  of  a  ^puf  warranio,  It  Is  not 
shown  or  alledged  that  any  illegal  votes  were  received,  or  any  legal  votes  were 
rejected  j  at  the  election  at  which  the  defendant  claims  to  have  been  elected ; 
and  there  is  no  evidence  of  firaud,  in  respeet  to  the  conducting  of  the  poll, 
or  canvassing  the  votes ;  but  on  the  contrary  it  appears  by  the  evidence  of 
the  insp^oTS  of  elections  that  there  was  no  intentional  irregularity,  or 
wrong,  in  any  part  of  the  proceeedings,  the  Judge  is  right  in  reftudng  to 
submit  the  question  of  ftaud  to  the  Jury. 

A  certificate  of  the  appointment  of  persons  as  Inspectors  of  elections,  proved 
by  the  town  clerk  to  be  in  the  handwriting  of  his  predecessor  In  office,  and 
to  have  beki  taken  from  the  files  of  the  town  clerk's  office  and  brought  to 
court,  and  which  paper  is  signed  by  the  clerk,  snpenrisor,  and  a  justice  of 
the  town,  and  filed  on  the  back  in  the  handwriting  of  the  former  town  deik, 
is  the  best  evidence  of  the  appointment  of  such  inspectors,  and  Is  sufficiently 
proved. 

Whether  such  certificate  is  ffled  on  the  day  of  the  election,  or  afterwards,  Is 
immaterial ;  the  statute  being  silent  aa  to  the  time  of  filing  papen  of  that 
nature. 

The  fiict  that  a  board  of  canvassers  proceed  for  a  tfane,  In  receiving  votes, 
without  clerks — one  of  the  inspectors  acting  as  such,  in  consequence  of  their 
faiability  to  procure  suitable  clerks— will  not  invalidate  the  election. 

Nor  will  the  fust  that,  during  a  part  ef  the  time,  thfire  were  ftmr  Inspeeton 
acting  at  the  polls^  and  that  the  rotums  were  8%ned  by  ftmr— ftltfaougfa  an 
irr^;ularity— 4kirecfrthe  elfctton. 

In  an  action  to  determine  the  right  to  an  office,  the  court  and  jary  nay  look 
beyond  the  retnns,  and  even  beyond  the  ballot  boxes,  If  neeeesary,  to  as- 
certain the  truth.  It  may  therefore  receive  evidence  as  to  the  iiUgniw%  of 
the  voters. 

It  is  Immaterial  how  many  names  a  ballot  oontafais,  If  It  doM  not  caoMnmon 
names  for  the  same  officer  than  there  are  officers  to  be  eleeted,  at  tfte  eleo- 
tion.  Afioordingly,  where  a  ballot  for  state  eaoers,at  a  general  sleetfon, 
was  correct  in  form,  and  ^ntained  no  mere  names  than  there  were  persona 
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to  be  chosen,  but  there  wm  at  the  bottom, "  For  county  jiid|:e,  B.  G  f  BfU, 
that  this  did  not  render  the  ballot  void. 

On  the  trial  of  an  action  in  the  nature  of  a  ^uo  toarrantOf  to  determine  the  right 
to  an  office,  where  the  question  was  whether  votes,  ^ven  for  "  B.  C.  W. 
jun."  and  "  B.  W."  were  intended  to  be  giren  for,  and  should  be  allowed  to 
B.  W.  Jun.,  and  the  evidence,  nnezplatned  and  undisputed,  concurred  to 
identify  B.  W.  jun.  as  the  person  for  whom  the  votes  were  intended,  and  to 
establish  the  intention  of  the  electors  who  voted  those  ballots  to  vote  for 
him,  and  there  was  no  disputed  fact  for  a  jury  to  find,  upon  that  branch  of 
the  case;  it  being  wholly  a  matter  of  inference,  or  legal  intent,  to  be 
drawn  ftota  undisputed  facts ;  Heldt  that  the  judge  was  right  in  reAising  to 
submit  the  question  to  the  jury. 

The  addition  of  "  Junior"  to  a  name,  is  mere  matter  of  deaeription,  and  fbrmM 
no  part  of  the  name. 

Neither  is  a  middle  letter,  between  the  christian  and  surname,  any  part  of  the 
name ;  for  the  law  knows  of  only  one  christian  name.  And  where  it  appears 
that  a  middle  letter  was  inserted  in  a  name,  upon  a  ballot^  by  mistake,  it 
may  be  r^ected. 

The  duties  of  inspectors  of  elections  are  partly  Judicial  and  partly  miaisteriaL 
In  determming  whether  ballots  were  intended  fbr  a  given  candidate,  or  not, 
they  act  in  a  judicial  capacity ;  and  imless  their  determination  is  Impeached, 
by  some  legitimate  evidence,  it  must  be  allowed  to  stand. 

The  fitct  that  voters,  challenged  at  an  election,  are,  by  miataka^iironi  upon 'a 
book  other  than  the  bible,  both  they  and  theinspecton  supposing  it  to  be  a 
bible,  will  not  render  the  election  invalid.  The  most  that  can  be  claimed,  in 
such  a  case,  is  that  the  illegal  votes  should  be  r^ected. 

Where  the  poU  lists  disagree  with  each  other,  and  the  inspectors  draw  out 
enough  votes  to  reduce  the  ballot  to  the  lowest  poH  list,  this,  although  an 
irregularity,  will  not  invalidate  the  electiom 

The  omissions  of  officers  conducting  elections,  through  negligeaoe,  mistake, 
or  inadvertence,  to  comply  with  all  the  directions  of  the  statute,  ought  set 
to  be  allowed  to  disfranchise  the  electors.    * 

The  proper  rule  upon  this  sulject  is  not  to  permit  such  omissions,  whether 
they  are  the  result  of  iagligenee,  ignofaaoe,  mistake  or  ftaod,  to  iavalidale 
the  election,  whenever,  |B^  going  behind  the  returns,  the  canvass,  or  even 
the  ballot  boxes,  the  true  state  of  the  can^vay  or  b«j]iot  can  be  obtained, 
and  the  expressed  wiD  of  the  electors  ascertained. 

Thib  was  an  aetkm  in  the  nature  of  a  qtto  warranio^  brooglit 
&r  tke  porpoBe  of  testing  the  rig^it  rf  the  defendant  to  the  offioe 
of  treaawer  of  the  state.  The  oomplaint  was  served  on  the  let 
day  of  Jannary,  1852.  It  alledged  that  the  offioe  of  state  treas- 
iwir  hhd  heen  and  still  was  a  pablic  office  of  great  tnist  and 
yre-enunencey  an4  that  the  defendant,  James  M.  Cook,  withoot 
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any  legal  warrant,  antbority  or  right  whatsoever,  had,  for  the 
space  of  five  hours  and  more,  last  past,  and  since  the  first  day 
of  January,  1852,  held,  used  and  executed  the  said  office  of 
treasurer  of  the  state  of  New- York,  and  still  did  hold,  use  and 
execute  the  same,  and  without  any  legal  warrant  or  authority, 
had  claimed,  used,  received  and  enjoyed  all  the  rights,  fran- 
chises, fees  and  emoluments  belonging  or  appertaining  to  the 
said  office,  which  rights  and  franchises,  he,  the  said  James  M. 
Cook,  had  usurped  and  unlawfully  held  and  exercised,  and  still 
did  unlawfully  hold  and  execute.  That  Benjamin  Welch,  jr.,  of 
the  county  of  Erie,  was  rightfully  entitled  to  the  said  office  of 
treasurer,  and  to  all  the  rights,  franchises  and  emoluments 
thereof,  and  had  been  so  entitled  from  and  since  the  first  day 
of  Janiiary,  1852 ;  and  in  order  to  state  and  set  forth  the  right 
and  title  of  the  said  Benjamin  Welch,  jr.  thereto,  and  that  the 
said  James  M.  Cook  had  no  right  or  title  thereto,  the  plaintiffs 
further  stated  and  alledged  that,  at  a  general  election  held 
throughout  the  state  of  New- York,  according  to  the  constitution 
and  laws  thereof,  on  Tuesday,  the  fourth  day  of  November,  in 
the  year  1851,  for  the  election,  among  several  other  officers  of 
the  state,  of  a  treasurer  of  the  said  state,  to  hold  his  office  for 
two  years,  commencing  on  the  first  day' of  January,  1852,  he, 
the  said  Benjamin  Welch,  jr.  was,  by  tiie  greatest  number  of 
votes  given  at  the  said  election  for  treasurer  of  the  said  state, 
duly  elected  and  chosen  such  treasurer,  for  the  term  aforesaid. 
Wherefore  the  said  plaintiffi^i  prayed  judgment,  that  the  defend- 
ant had  usurped  and  unlawfully  held  and  exercised  the  said 
office  of  treasurer  of  the  state  of  New- York,  and  the  rights  and 
franchises  appertuning  thereto,  since  the  day  aforesaid,  and  still 
did  so  unlawfully  hold  and  exercise  the  same,  and  that  he  be 
ousted  and  removed  therefrom ;  and  further  judgment,  that  the 
said  Benjamin  Welch,  jr.  was  entitled  to  the  said  office,  and  the 
rights,  franchises  and  fees  thereof  and  had  -been  so  entitled 
nmce  the  day  aforesaid ;  and  that  the  defendant  should  pay  to 
the  plaintiffs  the  damages,  costs  and  expenses  in  this  action. 

It  was  stipulated  between  the  parties  that  the  defendant 
mighl^  under  a  general  denial  of  the  allegations  of  the  complaint^ 
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ghre  in  evideBoe  upon  the  trial  any  matter  which  conld  be  proved, 
if  Bet  op  speciallj  in  the  answer  and  put  in  issue  or  avoided  by 
the  reply,  upon  giving  written  notice  ten  days  before  the  circuit 
for  which  the  cause  should  be  noticed  for  trial. 

The  defendant,  by  his  answer,  denied  that  he  had  usurped  or 
unlawfully  held,  used,  or  occupied  the  office  of  treasurer ;  or  had 
claimed,  received,  or  enjoyed  the  fees  and  emoluments  apper* 
taining  thereto,  without  legal  authority,  warrant,  or  right.  But 
on  the  contrary  he  alledged  that,  at  a  general  election  held 
throughout  the  state,  pursuant  to  the  constitution  and  laws 
thereof,  on  Tuesday,  the  fourth  day  of  November,  1851,  for  the 
election,  among  several  other  officers,  of  a  treasurer  of  the  said 
state,  to  hold  his  office  for  two  years,  commencing  on  the  first 
day  of  January,  in  the  year  1852,  the  defendant  was  duly 
elected  to  the  said  office  of  treasurer ;  he  having  received  the 
greatest  number  of  votes ;  and  having  been  declared  by  the 
board  of  state  canvassers  duly  elected  to  the  said  office.  That 
a  certificate  of  their  determination  was  duly  made  and  signed 
by  the  said  board,  and  recorded  in  the  office  of  the  seeretary  of 
state ;  that  on  the  18th  of  December,  1861,  the  secretary  of 
state  transmitted  to  the  defendant  a  copy  of  the  said  certificate. 
And  that  he,  the  defendant,  thereupon,  on  the  15th  day  of  De- 
cember, 1851,  gave  the  security  required  by  law,  and  on  the 
31st  day  of  the  same  month,  took  and  subscribed  the  oath  of 
office  required  by  the  constitution  and  laws  of  the  state. 

And  the  defendant  further  alledged,  on  his  information  and 
belief,  that  at  the  aforesaid  general  election,  the  greatest  number 
of  votes  duly  given  by  the  qualified  electors,  who  voted  for  any 
person  for  the  office  of  treasurer  of  said  state,  were  given  for 
him,  the  said  defendant,  for  such  treasurer.  By  virtue  whereof, 
and  of  the  {woceedings,  canvassers'  statements  and  certificates 
ther^before  stated,  and  by  that  warrant  he,  the  defendant,  as 
he  was  infonned  and  believed,  became  and  was,  on  the  first  day 
of  January,  1852,  and  from  thence  continually  had  been,  and 
still  was,  treasurer  of  the  said  state ;  and  by  tiiat  warrant  he, 
the  defendant,  for  and  during  the  time  specified  in  tiie  said  eom- 
plaint)  and  ever  since,  had  held,  used  and  executed  the  said  ofiee 
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of  treaBurer  of  the  sttd  state,  aaad  still  did  use,  hold  and  execute 
the  same ;  and  as  he  was  informed  and  belieyed,  it  was  lawful 
for  him  so  to  do. 

Under  the  stipulation  between  the  parties,  the  defendant 
served  a  notice  with  his  answer,  that  on  the  trial  of  the  eanse 
he  would  giye  in  eyidence  the  following  facts,  yiz :  that  at  the 
general  election  held  in  this  stateon  the  fourth  day  of  Noyem- 
ber,  1851,  the  irregularities  hereinafter  mentioned  occurred, 
affecting  the  choice  of  a  state  treasurer.  First.  That  in  the 
first  election  district  of  the  first  ward  of  the  city  of  New-Tork, 
the  inspectors  of  election,  or  the  persons  who  acted  as  such,  did 
not  take  and  had  not,  at  the  time  of  said  eleeti(m,  taken  their 
oath  of  office.  Second.  That  in  the  second  election  district  of 
the  city  of  Williamsburg,  the  election  polls  were  not  opened 
until  8  o'clock,  A.  M.,  and  long  after  sunrise ;  that,  in  conse- 
quence of  such  delay,  a  large  number  of  the  qualified  electors 
of  the  said  district  left  the  said  polls  under  the  impression  and 
belief  that  no  election  would  be  held  in  the  said  district,  and  not 
beixig  informed  of  the  polls  being  opened,  did  not  vote  at  the 
said  election ;  that  no  clwk  was  sworn  in,  or  appointed,  until 
9  o'clock ;  that  only  one  clerk  acted  until  half  past  9  o'clock, 
and  only  one  poll  list  was  kept  up  te  that  time ;  that  three  per- 
sons were  sworn  in  by  the  town  derk,  and  acted  as  inspectors 
of  election,  who  had  not  been  elected  or  appointed  as  such  in- 
spectors ;  that  afterwards,  and  about  half  past  10  o'clock,  A.  M., 
two  other  persons  who  lAA  been  elected  inspectors  appeared, 
and,  with  the  three  persons  aforesaid,  acted  as  inspectors  during 
the  remainder  of  the  day ;  that  after  the  polls  were  closed,  an- 
other person  was  sworn  in  as  an  inspector  of  election,  and 
assisted  in  eanyaseing  the  yotes,  in  connection  with  the  fiye  per* 
sons  aforesaid ;  that  the  poll  listo  did  not  agree  by  fifty  yotea 
or  more,  and  were  not  made  to  agree ;  that  the  poll  list  haying 
the  smallest  number  of  names  on  it  waa  taken  as  correct,  and  a 
sufficient  number  at  ballote  was  drawn  from  the  bo!z  to  make  the 
number  therein  agree  with  said  liste;  that  the  inspectors  diyided 
themsdyes  into  two  sets  of  caoyasaers ;  that  part  of  the  in- 
spectora  caayassed  part  of  the  ballots,  and  part  caayassed 
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anotlMr;  that  the  inspecton  adjoamed  the  eantass  and  pro- 
ceeded to  the  town  olerk'a  office,  some  distance  from  the  place 
of  holding  said  election,  to  make  out  the  canyass  from  the  poll 
lists  and  from  memoranda  made  by  them ;  that  no  regular  or 
legally  appointed  inspectors  signed  the  returns ;  that  no  record 
of  challenged  votes  was  kept  or  returned  to  the  town  clerk's 
office.  Tfttrd.  That  the  retoms  from  district  No.  8,  in  the 
town  of  GattskiU,  were  improperly  rejected  by  the  county  can- 
vassers. Fourth.  That  the  inspectors  of  elections  in  the 
western  district  of  the  first  ward  of  the  city  of  Buffiilo,  were 
illegally  sworn  in  upon  Watts'  Psalms  and  Hymns,  and  not  upon 
the  Bible ;  and  that  with  full  knowledge  of  the  fact,  the  inspec- 
tors swore  Yotera  on  the  same  book,  vis.  Watts'  Psalms  and 
Hymns,  and  not  on  the  Bible ;  such  voters  also  having  full 
knowledge  of  the  fact  that  the  oaths  were  administered  on  the 
said  book,  and  without  having  desired  to  be  sworn  without  the 
use  of  the  Bible.  Fifth.  That  in  the  town  of  Do  Peyster,  St. 
Lawrence  county,  the  inspectors  of  election  were  not  sworn  in 
at  all ;  or,  if  at  all,  not  until  after  a  large  number  of  votes  had 
been  given ;  and  that  there  was  but  one  clerk  of  the  poUs,  and 
he  was  not  sworn  in  any  form.  Sixth.  That  in  the  town  of 
Greenbush,  Rensselaer  county,  polls  were  held  at  what  pur- 
ported to  .be  a  third  election  district,  which  district  was  never 
legally  formed.  Seventh.  That  in  the  county  of  Herldmer,  the 
ballots  for  state  officers  contained  also  the  names  of  persons 
voted  for  as  county  judge,  and  the  names  of  persons  voted  for  to 
fill  other  offices,  which  by  law  could  not  be  placed  upon  the  bal- 
lots for  state  officers,  and  were  required  by  law  to  be  placed  on 
other  ballots,  %nd  that  a  large  number  of  such  ballots  for  state 
officers,  containing  the  name  of  Benjamin  Welch,  jr.  for  state 
treasurer,  to  the  amount  of  at  least  five  hundred,  were  illegally 
canvassed  and  allowed  to  him  by  the  county  canvassers  of  said 
county.  That  by  reason  of  these  irregularities,  a  large  number 
of  votes,  in  sevehd  instances  above  mentioned,  which  should  have 
been  allowed  to  James  M.  Cook,  were  not  allowed  to  him ;  and 
that  in  other  instances,  above  mentioned,  a  large  number  of 
Vo^-  XIV.  84 
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votes  were  allowed  to  Benjamin  Welch,  jr.  mentioned  in  the 
complaint,  which  ought  not  to  have  been  allowed  to  him,  &c. 

The  plaintiff  pnt  in  a  reply,  in  which  issue  was  taken  upon 
most  of  the  allegations  of  sworn  matter  in  the  answer.  And  they 
ayerred  that  the  board  of  county  canvassers  of  the  county  of 
Essex  did  not  estimate  the  votes  given  for  the  office  of  treasurer, 
at  the  election  aforesaid,  in  the  second  election  district,  in  the 
town  of  Chesterfield,  in  the  county  of  Essex ;  nor  did  they,  in 
their  statement  of  the  votes  of  said  county  made  by  them,  include 
or  allow  therein  the  votes  given  at  said  election,  in  that  district, 
for  the  office  of  treasurer.  And  that  a  large  number  of  votes 
were  given  at  the  said  election,  in  said  district^  for  Benjamin 
Welch,  jun.,  for  said  office,  and  exceeding  those  given  for  any 
other  person,  for  said  office,  by  at  least  thirty  votes.  Nor  did 
the  board  of  county  canvassers  of  the  city  and  county  of  New- 
York  estimate  the  votes  pven  for  the  office  of  treasurer,  at  the 
election  aforesaid,  in  the  second  election  district,  in  the  fourteenth 
ward  of  the  city  and  county  of  New- York,  nor  did  they,  in 
their  statement  of  the  votes  of  said  city  and  county,  made  by 
them,  include  or  allow  therein  the  votes  given  at  said  election, 
in  said  district,  for  the  office  of  treasurer ;  and  that  a  large  num- 
ber of  votes  were  given  in  said  district  for  Benjamin  Welch, 
jun.,  for  said  office,  and  exceeding  those  given  for  any  other 
person,  for  said  office,  by  at  least  two  hundred  and  seventy 
votes.  And  the  plaintiffs  denied  that  the  statements  alledged 
in  the  answer,  to  have  been  made  by  the  board  of  county  can- 
vassers, of  the  several  counties,  were  correct. 

And  the  plaintiffs  stated  on  their  information  and  belief,  that 
the  proceedings  of  the  board  of  state  canvassers,  alledged  and 
set  forth,  in  the  answer  of  the  defendant  and  of  the  sec- 
retary of  state,  and  of  the  defendant  based  thereon,  were  im- 
perfect, irregular,  defective,  erroneous  and  void,  and  that  they 
did  not  confer  upon  the  defendant  any  right  or  title  to  said 
office  of  treasurer,  in  many  respects,  and  among  others,  in  that 
the  said  board  of  state  canvassers  did  not  include,  in  their  state- 
ment and  certificate,  the  votes  given  for  treasurer,  in  the  second 
election  distriot'of  the  fourteenth  ward  of  the  city  of  New-Yoik ; 
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nor  did  the  said  board  of  state  canvassers  inclade,  in  their 
statement  and  certificate,  the  Totes  given  for  treasurer,  at  said 
election,  in  the  second  election  district  of  the  town  of  Chester- 
field, in  the  comity  of  Essex ;  nor  did  they  inclade,  in  their 
statement  and  certificate,  the  following  votes  cast  in  their  re- 
spective counties,  herein4fter  mentioned,  each  and  every  one  of 
which  votes  were,  by  the  electors  casting  the  same,  intended  for 
the  said  Benjamin  Welch,  jr.  namely :  one  vote  for  B.  Welch, 
in  the  county  of  Chenango;  sixty-eight  votes  for  Beiyamin 
Welch,  in  the  county  of  Chemung ;  one  vote  for  Benjamin 
Welch,  in  the  county  of  Kings  ;  one  vote  in  the  county  of  liv- 
ingston,  for  B.  J.  Welch,  and  one  vote  in  the  same  county  for 
B.  Welch ;  one  vote  in  the  city  of  New-York  for  B.  Welch ; 
thirty-two  votes  for  Benjamin  C.  Welch,  jr.,  in  the  county  of 
Ontario;  one  vote,  in  the  county  of  Saratoga,  for  Benjamin 
Welch ;  and  forty-seven  votes  for  Benjamin  Welch,  in  the 
county  of  Tompkins.  And  the  plaintiffs  further  stated  and 
averred,  that  all  the  votes  so  given,  and  intended  for  the  said 
Benjamin  Welch,  jr.,  for  said  office  of  treasurer,  in  the  several 
election  districts  and  counties  mentioned,  and  the  votes  given 
for  said  Benjamin  Welch,  jr.,  in  the  other  election  districts  of 
the  state  of  New- York,  for  said  office,  were  enough  to  elect  him, 
by  the  largest  number  of  votes,  given  at  the  said  election,  to  the 
office  of  treasurer  of  said  state. 

The  cause  was  tried  at  the  Tompkins  circuit  in  March,  1852, 
before  Justice  Gray  and  a  jury. 

The  counsel  for  the  plaintiffs  proved,  that,  at  the  general 
election,  held  on  the  fourth  day  of  November,  1851,  the  follow- 
ing votes,  for  the  office  of  state  treasurer,  were  given  in  the 
several  election  districts  of  the  state,  and  were  canvassed,  by  the 
state  canvassers,  and  were  allowed  by  them  to  the  following  per- 
sons, viz :  for  Benjamin  Welch,  junior,  two  hundred  thousand  four 
hundred  and  sixty-five  (200,465)  and  for  James  M.  Cook,  two  hun- 
dred thousand  six  hundred  and  ninety-three  (200,698,)  and  that 
there  were  also  given,  in  the  said  election  districts,  at  the  said 
election,  fior  such  office,  the  following  votes  in  the  following 
counties ;  which  votes  were  canvassed  as  aforesaid,  but  were 
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not  allowed,  by  the  state  canyassers,  either  to  Benjamin  Welch, 
junior,  or  to  James  M.  Cook,  vis :  in  Chemnng  county,  for  Ben- 
jamin Welch,  68 ;  in  Chenango,  for  B.  Welch,  1 ;  in  Kings,  for 
Benjamin  Welch,  ,1 ;  in  Kings,  for  J.  M.  Cook,  1 ;  in  liying- 
ston,  for  B.  J.  Welch,  1 ;  in  livingston,  for  B.  Welch,  1 ;  in 
livingston,  for  J,  W.  Cook,  2 ;  in  New-York,  for  B.  Welch,  1 ; 
in  New- York,  for  Cook,  2 ;  in  Ontario,  for  Benjamin  C.  Welch, 
junior,  82 ;  in  Saratoga,  for  Benjamin  Welch,  1 ;  in  Saratoga, 
for  James  Cook,  1 ;  in  Suffolk,  for  James  A.  Cook,  15;  in  Temp- 
kins,  for  Benjamin  Welch,  47 ;  in  Yates,  for  John  M.  Cook,  1. 
The  counsel  for  the  plaintiffs  then  proved,  that  no  returns  from 
the  inspectors  of  election  of  the  second  election  district  of  the 
town  of  Chesterfield,  in  the  county  of  Essex,  of  the  votes  given 
in  said  district,  at  the  aforesaid  election,  were  canvassed  or  al- 
lowed by  the  county  canvassers,  of  the  said  county  of  Essex,  in 
their  canvass  of  the  votes  of  said  county ;  that  a  return  of  the 
votes  given  in  said  district,  regular  on  its  face,  was  presented 
and  offered  to  the  board  of  county  canvassers  of  the  county  of 
Essex,  by  the  supervisor  of  the  town  of  Chesterfield,  to  be  can- 
vassed ;  which  said  original  return  was  produced,  proved,  and 
offered  in  evidence,  and  was  signed  by  Seymour  Ames,  Jehial 
Beardsley,  and  Major  B.  Weston,  as  inspectors  of  election  of 
said  election  district;  whose  signatures  thweto  were  proved  to  be 
genuine ;  by  which  it  appeared,  that  the  whole  number  of  votes 
given  in  that  district  for  tiie  office  of  treasurer  of  the  stale,  at 
the  said  election,  was  78,  of  which  there  were,  for  Ben|ai&in 
Welch,  junior,  49,  and  for  James  M.  Oook,  24 ;  and  it  was  proved, 
that  this  paper  was  the  only  return  from  thai  district  of  the 
votes  pven  at  said  election.  To  the  admissieiiL  of  this  paper, 
the  defendant's  counsel  objected,  on  the  ground,  that  there  waa 
no  evidence  that  the  persons  who  signed  said  paper  were  inspec- 
tors of  election  for  said  district.  The  judge  reserved  his  decis- 
ion on  this  objection;  and  the  counsel  for  the  plaintiSs  then 
proved,  by  the  testimony  of  Jesse  (ray,  that  he  was  present  from 
between  9  and  10  o'clock  in  the  morning,  when  the  pcXiB  wore 
opened,  and  was  there  until  they  closed.  The  persons  who 
•igned  the  return,  ofllciated  as  inspectors  all  day.    No  queetiott 
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iraB  raiBed  by  any  one  as  to  their  right  to  act.  Nobody  claimed 
to  be  iiiBpectors  that  day,  except  these  men..  The  question  as 
to  who  were  the  inspectors,  was  talked  of  in  the  morning,  before 
-  the  polls  were  <^ned.  It  was  conceded,  on  all  sides,  that  Ames 
was  aa  inspector.  Finch  said  so,  and  otiiers.  Some  one  was 
sent  for  Ames,  becanse  he  was  reputed  to  be  an  inspector. 
Ames  came,  and  proceeded  to  organize  the  board,  acting  as  in^ 
apector.  He  appointed  the  others.  .  They  appointed  clerks  of 
tiie  poHs.  There  were  oaths  administered.  The  judge  there- 
upon overruled  the  objection  of  the  defendant's  counsel,  and  per- 
mitted said  paper  to  be  read  in  evidence ;  to  which  decision,  the 
defendant's  counsel  excepted.  The  counsel  for  the  plainti£b 
then  proved,  that  the  votes  given  at  the  polls,  in  the  secotnd 
election  disizict  of  the  fourteenth  ward  of  the  city  of  New- 
York,  were  not  canvassed  or  aUowed  by  the  board  of  county 
canvassers  of  the  county  of  New- York,  and  were  not  included 
in  the  return  of  votes  of  said  dty  and  county  of  New- York, 
made  and  retraced  to  the  secretary  of  state,  comptroller  and 
governor,  to  be  canvassed  by  the  state  canvassers ;  nor  were 
they  canvassed  by  the  state  canvassers ;  and  that  the  return 
frem  said  distriet,  of  the  inspectors  of  election  thereof,  was  re- 
jeeted  by  the  said  board.  To  these  returns  no  specimen  ballot 
was  attached.  The  said  counsel  also  gave  in  evidence  two 
original  dupliofiite  returns  of  the  inspectors  of  election  of  said 
Isst  mentioned  district,  signed  by  Abel  Price,  Francis  Gilmore 
tad  James  (yNeUlt  inspectors ;  one  of  which  had  been  delivered 
to  the  supervisor  of  said  ward,  and  the  other  had  been  filed  in 
the  dex^s  effice  of  the  said  county  of  New-York ;  by  which  re- 
turns,  it  appeaiod  that,  in  iaid  district,  at  the  aforesaid  election, 
-tibe  whole  number  of  voles  gifen  and  received  at  said  general 
eleetion,  in  said  election  district,  £br  the  office  of  treasurer  of  the 
ibe  state,  was  896 ;  of  which  the  said  James  M.  Cook  received 
06  vutes  for  the  office  of  treasurer  of  the  state,  and  the  said 
Be&jamin  Welch,  junior,  reodved  882  votes  for  the  same  office. 
The  counsel  for  the  plabtiffs  then  proved,  by  the  statement  of 
the  board  of  csmvassers  of  Ontario  county,  that  the  whole  num- 
ber of  votes  given  in  that  county,  for  the  office  of  state  treasurer, 
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was  6591 ;  of  which  3664  were  for  James  M.  Cook,  2827  for 
BeDJamin  Welch,  junior,  and  82  for  Benjamin  C.  Welch,  junior ; 
and,  by  the  return  of  the  inspectors  of  election  of  the  town  of 
Bichmond,  in  said  county,  that  the  whole  number  of  votes  for 
state  treasurer,  in  that  town,  was  276,  of  which  119  were  for 
James  M.  Cook,  109  for  Benjamin  Welch,  junior,  82  for  Ben- 
jamin C.  Welch,  junior,  which  were  the  same  rotes  stated  in  the 
county  canvassers'  statement  to  have  been  given  for  Benjamin 
C.  Welch,  junior,  and  which  were  contained  in  the  statement 
of  the  board  of  state  canvassers,  and  canvassed,  and  allowed 
separately  to  Benjamin  C.  Welch,  junior,  and  not  to  Benjamin 
Welch,  junior.  The  counsel  for  the  plaintiffs  then  proved  by 
Jacob  J.  Madison,  that  he  printed  the  greater  part  of  the  bal- 
lots used  in  Ontario  county,  at  the  aforesaid  election,  containing 
the  names  of  the  nominees  for  state  officers  nominated  by  the 
democratic  state  convention  at  Syracuse.  The  said  counsel  pro- 
duced a  printed  sheet,  containing  six  of  said  ballots;  all  of 
which  embraced  the  names  of  such  nominees  and  of  their  re- 
spective offices ;  on  one  of  which  tickets  the  name  of  Welch  was 
printed  Benjamin  C.  Welch,  junior,  and  not  Benjamin  Welch, 
junior.  The  compositor  put  the  '^  C."  in  the  name  of  Welch  in 
all  the  ballots  in  the  form;  the  witness  read  the  proof  and 
marked  out  the  '^  C  V'  ^^^  returned  the  sheet  to  the  compositor 
for  correction.  There  were  six  of  the  state  tickets  on  the  sheet, 
and  he  corrected  all  but  one.  One  sixth  of  the  tickets  would 
have  the  ^'  C  in  them.  It  was  further  proved  by  the  plaintiffii' 
counsel,  that  Joseph  Chirlinghouse  got  from  said  Madison  one 
package  of  these  ballots,  printed  by  him,  and  that  Dr.  Bimmons 
got  another  package,  both  of  whichwere  taken  to  the  polls  of 
the  said  town  of  Bichmond,  and  there  distributed ;  thi^t  Ben- 
J^n  Welck,  junior,  was  the  democratic  candidate  for  state 
treasurer,  and  had  been  nominated  as  such  at  the  democratic 
conventions,  both  in  1849  and  in  1851 ;  that  the  said  Madison 
edited  a  democratic  paper,  and  knew  of  no  other  demxKsratie  can- 
didate for  treasurer  than  Benjamin  Welch,  junior ;  that  he  had, 
at  the  time  of  the  election,  never  known  or  heard  of  any  man 
by  the  name  of  Benjamin  Welch,  or  Benjamin  G.  Welch,  junior, 


CORTLAND— SEPTEMBEE,  1863.  271 

The  People  v.  Cook. 

except  Benjamin  Welch,  junior,  of  Buffalo ;  that  said  Benjamin 
Welch,  junior,  was  known  to  be  the  regular  democratic  candi- 
date for  treasurer  at  said  election ;  that  he  knew  of  no  other 
democratic  candidate  for  treasurer ;  and  that  said  Madison  fur- 
nished the  tickets  for  the  towns  of  Naples  and  Gorham,  and 
that  all  the  ballots  printed  by  him  were  printed  on  the  same 
form,  and  were  of  the  same  emission.  The  counsel  for  the 
plaintiff  then  further  proved,  that  the  whole  number  of  votes 
given  in  the  county  of  Chemung  for  state  treasurer,  at  the  afore- 
said election,  was  4864,  of  which  there  were  for  Benjamin  Welch, 
junior,  2445,  for  James  M.  Cook,  1850,  and  for  Benjamin  Welch, 
68 ;  that  in  the  first  election  district  of  the  town  of  Chemung, 
in  said  county  of  Chemung,  16  votes  were  given  at  said  election 
for  Benjamin  Welch,  and  were  so  returned  by  the  inspectors 
of  that  election  district,  which  votes  were  canvassed,  and  were 
allowed  separately  to  Benjamin  liYjplch,  and  not  allowed  to  Ben- 
jamin Welch,  junior,  both  by  the  county  canvassers  and  by  the 
state  canvassers;  and  the  said  counsel  gave  in  evidence  the 
original  return  of  the  inspectors  of  election  in  the  town  of  Cayuta, 
in  said  county  of  Chemung,  by  which  it  appeared  that,  at  said 
election,  the  whole  number  of  vetes  given  for  the  office  of  state 
treasurer  in  said  town  was  203,  of  which  there  were  for  Benja- 
min Welch,  junior,  109 ;  for  James  M.  Cook,  42,  and  for  Ben- 
jamin Welch,  52.  The  plaintiffs'  counsel  then  proved  by  Julius 
Taylor  that  he  resided  last  fall  in  Elmira,  Chemung  county ; 
that  he  was  a  printer,  and  printed  the  ballots  used  in  Cayuta 
and  Chemung,  in  said  county,  at  the  last  general  election ;  that 
he  printed  the  usual  number,  and  they  were  taken  from  the 
office  to  go  into  the  towns ;  on  some  of  the  tickets  the  ^'junior," 
in  the  i^ame  of  Benjamin  Welch,  was  omitted,  through  inadvert- 
ence. Four  tickets  were  printed  on  a  sheet,  and  this  omission 
occurred  once  in  every  fourth  ticket ;  the  ticket  was  printed  for 
the  ticket  nominated  at  Syracuse,  by  the  democratic  state  con- 
vention ;  there  were  about  six  hundred  worked  off  and  sent  oult  be- 
fore the  witness  discovered  the  mistake ;  that  he  knei^  Benjamin 
Welch,  junior,  was  a  candidate  for  state  treasurer,  nominated  at 
Sysacose  in  1849,  and  again  in  1851 ;  that  he  knew  of  no  other 
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Benjamin  Welch,  and  heard  of  no  other  man  as  a  candidate  for 
that  office,  on  the  democratic  side. 

The  plaintiffs'  counsel  having  rested,  the  ooonsel  for  the  de- 
fendant gave  in  evidence  a  certified  copy  of  the  certificate  of  the 
board  of  state  canvassers,  stating  that,  at  the  aforesaid  election, 
James  M.  Cook  had  been,  by  the  greatest  number  of  votes,  duly 
elected  to  the  office  of  treasurer  of  said  state ;  and  also  a  certi- 
fied copy  of  the  official  bond  and  oath  of  the  defendant.  The 
defendant's  counsel  then  proved,  that,  at  the  said  election,  in 
November,  1851,  there  were  276  votes  cast  for  treasurer  of  said 
state,  at  the  election  polls  in  the  third  district  of  the  town  of 
Catskill,  in  Greene  county,  of  which  there  were,  for  James  M. 
Cook,  191 ;  and  for  Benjamin  Welch,  junior,  85 ;  that  the  re- 
turns of  the  inspectors  of  election  of  this  district  were  duly  made 
and  filed,  and  that  these  returns  were  rejected,  and  said  votes 
were  not  canvassed  or  allowed  by  the  county  canvassers  of  Ghreene 
county,  or  by  the  state  canvassers ;  that  there  was  a  controversy 
before  said  board  of  county  canvassers  in  relation  to  the  legality 
of  these  returns,  and  testimony  was  taken  by  a  committee  of 
said  board ;  that  a  specimen  ballot  was  attached  to  these  returns, 
but  that  the  returns  did  not  state  how  many  of  such  ballots  were 
voted.  The  defendant's  counsel  then  proved,  in  relation  to  the 
election  held  at  the  polls  in  the  second  district  of  the  fourteenth 
ward  of  the  city  of  New- York,  that  Abel  Price,  Francis  Gil- 
more  and  James  O'Neill  were  the  inspectors  of  election  in  that 
district,  at  said  election,  and  acted  as  such ;  that  the  board  of 
inspectors  of  said  district  was  organized  as  follows :  said  Gil- 
more  asked  John  Heaney  (who  kept  the  house  where  the  polk 
were  held)  for  a  Bible,  and  said  Heaney  brought  a  book  and 
handed  it  to  said  Gilmore ;  that  this  book  was  not,  and  did  not 
ilmtain,  the  Bible,  or  the  Gospels ;  but  was  a  copy  of  a  French 
instruction  book,  entitled  '^  Olendorf 's  new  method  of  learning 
to  read,  write  and  speak  French ;"  that  sfiid  Gilmore  then  ad- 
ministered the  official  oath  of  inspectors  of  election  to  said  Price 
and  O'Kein ;  and  O'Neill  then  adniinistered  the  like  oath  to 
said  Gilmore ;  that  said  oaths  were  administered  by  the  persona 
who  took  the  same,  putting'  their  hands  on  and  kissing  said 
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book ;  and  that  these  were  the  only  official  oaths  taken  hy  said 
inspectors ;  that  this  book  was  believed,  by  said  inspectors,  at 
that  time,  to  be  a  Bible ;  that  immediately  afterwards,  Michael 
O'Connor  was  appointed  a  clerk  of  the  polls,  and  took  the  official 
oath,  in  th«  same  manner  on  said  book ;  and  that  neither  said  in- 
spectors, nor  said  clerk,  requested  to  be  sworn  otherwise  than 
on  the  Bible  or  'GoBpels,^y  laying  their  hands  on  and  kissing 
the  same ;  and  said  inspectors  and  clerk  believed  said  book  to 
be  a  Bible,  and  used  it  in  that  belief,  and  did  not  discover  that 
it  was  not  the  Bible,  or  Gospels,  until  about  ten  o'clock  in  the 
forenoon,  when  McLaughlin  discovered  it  to  be  a  copy  of  Olen- 
dorf 's  book,  and  it  was  immediately,  after  such  discovery,  re- 
moved, and  a  Bible  procured  and  used  in  its  place ;  that  said 
inspectors  did  not,  when  they  appointed  O'Connor,  appoint  an- 
other clerk ;  the  reason  for  which  was,  that  they  knew  of  no 
person  present  who  was  suitable,  and  who  would  serve ;  that 
the  inspectors  sent  for  another  person,  John  Byan,  to  come  and 
act  as  clerk,  and  announced  to  the  voters  that  they  were  anxious 
to  take  their  votes,  but  could  not,  till  the  other  clerk  came ;  that 
finding  the  voters  very  desirous  to  vote,  the  inspectors  deter- 
mined to  commence  taking  votes,  and  did  so  commence,  only  one 
person,  said  O'Connor,  acting  as  clerk,  and  only  one  poll  list 
being  kept ;  that  they  continued  to  take  votes,  in  this  nAnner, 
for  an  hour  and  a  half,  and  until  twelve  persons  had  voted  f  that 
then  a  boy,  by  the  nam©  of  John  W.  Heaney,  14  or  15  years  old, 
without  being  sworn,  kept  a  list  on  paper,  for  half  an  hour ;  that 
said  boy  commenced  keeping  the  other  poll  list,  copying,  from 
the  list  kept  by  O'Connor,  such  names  as  were  already  entered, 
and  entering  others  as  the  electors  voted,  and  continued  to  do  so 
unlSl  half  past  nine,  at  which  time  said  John  Byan  came,  there 
being  then  sixty  names  of  voters  entered  on  the  goll  lists; 
that  said  John  Byan  was  then  appointed  a  clerk  of  the  polls, 
took  his  official  oath  on  the  Bible,  and  acti^d  as  such  clqr'k 
during  the  remainder  of  the  day ;  that  about  ten  o'clpcV  in  >the 
forenoon,  it  was  discovered  b^  the  i^spectorb  that  saidrbook  on 
which  they  had  been  sworn  was  not  a  Bible,  and  thereupon  a 
Bible  was  procured,  and  used  by  said  inspectors  for  tbe  #est  of 
Vol.  XIV  85 
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the  day  in  administering  oaths  to  challenged  voters,  but  that 
neither  said  inspectors,  nor  said  O'Oonnor,  were  sworn  in  npon 
the  Bible,  or  Gospels,  or  in  any  other  manner  than  as  abore 
mentioned ;  that  before  said  Bible  was  procured,  two  voters  were 
challenged,  one  by  each  political  party ;  that  the  inspectors  swore 
them  on  said  French  instruction  book,  believing  it  to  be  the 
Bible,  in  the  manner  above  de8cribed,^and  their  votes  were  ad- 
mitted;  that  about  nine  o'clock  A.  M.,  Price  went  to  breakfast, 
and  shortly  afterwards,  and  before  Pirice  returned,  Gilmore  went 
to  breakfast ;  that  O'Neill,  then  being  the  only  inspector  pres- 
ent at  the  polls,  verbally  appointed  William  G.  McLaughlin  in- 
spector ;  that  said  McLaughlin  took  the  official  oath  as  inspector, 
by  reading  the  same  from  the  pamphlet  containing  the  election 
law  and  forms,  and  by.  kissing  the  Bible  which  was  held  by  said 
O'Neill ;  that  said  McLaughlin  and  O'Neill  then  proceeded  to 
act,  and  did  act  as  inspectors,  and  McLaughlin  received  and  de- 
posited ballots  for  half  an  hour,  and  until  Price  returned ;  that 
upon  the  return  of  Price,  said  O'Neill,  McLaughlin  and  Price 
continued  to  act  as  inspectors,  receiving  and  depositing  ballots, 
until  Gilmore  returned,  which  was  about  five  minutes  after  the 
return  of  Price,  when  said  McLaughlin  went  away  and  ceased  to 
act  as  inspector ;  Gilmore  then  recommenced  acting  as  inspector 
with  said  Price  and  O'Neill ;.  that  Mclaughlin  had  been  inspee* 
tor  in  9aid  wards  for  a  great  number  of  years,  and  was  invited 
to  be  present  by  each  and  all  the  said  inspectors,  who  had  never 
before  acted  in  that  capacity,  to  aid  them  with  his  advice ;  that 
when  McLaughlin  left^  Price  requested  him  to  oome  back  and 
relieve  the  inspectors,  so  that  they  might  go  to  dinner ;  that 
about  one  o'clock  McLaughlin  returned  and  acted  again  as  in-^ 
specter  with  Price  and  Gilmore,  while  O'Neill  was  eating  his 
dinner  in  the  back  part  of  the  same  room  where  the  polls  were 
held,  behind  the  table  on  which  were  the  ballot  boxes ;  that  after 
O'Neill  haid  finished  his  dinner  and  had  recommenced  to  act  as 
inspector,  Gilmore  and  Price  went  away  to  their  houses  Jto  din- 
uer,  and  McLaughlin  continued  to  act  as  inspector,  and  acted  in 
Qompukj  sometimes  with  one  and  soinetimes  with  two  of  the 
regular  inspectors,  until  all  tibree  of  the  regular  inspectors  haA 
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returned,  when  be  ceased  to  act  as  inspector  for  thd  time,  and 
went  away ;  and  that  near  the  time  of  closing  the  polls,  Mc- 
Laughlin returned  to  the  poll  room.  It  was  proved  that  one  of 
the  inspectors,  Price,  upon  looking  at  his  watch,  dBscovered  it 
was  sundown,  and  so  informed  McLaughlin  and  O'Neill,  and 
said  it  was  time  to  close  the  polls ;  the  inspectors,  McLaughlin 
acting  as  one  of  the  three,  then  agreed  to  close  the  polls,  acting 
upon  the  idea  and  belief  that  it  was  sundown ;  they  agreed  to, 
and  did  close  the  outer  door  of  the  large  room  in  which  the  electors 
were;  prevented  all  others  from  coming  in,  and  received  the 
votes  of  those  in  the  room  ready  to  vote ;  those  in  the  room 
ready  to  vote,  voted ;  some  ten  or  fifteen  in  all ;  all  was  done 
within  ten  minutes,  and  all  done  after  sundown ;  the  polls  were 
tiien  closed ;  between  the  time  Price  announced  it  was  sundown 
and  the  time  of  closing  the  polls,  four  persons,  including  Mc- 
Laughlin, acted  as  inspectors  a  part  of  the  time.  It  appeared 
that  no  legal  votes  were  rejected,  and  all  the  legal  votes  offered 
were  honestly  received  and  placed  by  the  inspectors  in  the  ap- 
propriate boxes ;  that  as  soon  as  the  last  vote  was  received,  the 
usual  proclamation  closing  the  polls  was  made,  and  the  polls 
closed ;  the  poll  lists  were  compared,  and  proper  preparations 
were  made  for  canvassing  the  votes ;  the  original  poll  lists  were 
procured  and  put  in  evidence  on  the  trial,  from  which  it  appeared 
that  they  agreed  with  each  other,  and  with  the  number  of  votes 
given  for  the  state  ticket ;  the  inspectors  then  proceeded  to  can- 
vass the  votes,  and  canvassed  the  state  box  first,  and  completed 
that  box  between  nine  and  ten  o'clock  that  evening,  tiie  clerks 
keeping  a  tally  list  of  said  canvass ;  after  the  poll  was  closed, 
the  policeman  present  for  that  purpose,  cleared  the  poll  room  of 
all  persons  present,  except  themselves,  and  the  policeman,  whose 
business  it  was  to  keep  clear  the  place  where  the  inspectors  were 
canvassing ;  after  the  state  ticket  was  canvassed,  the  inspectors 
repaired  to  another  room,  up  stairs,  for  the  purpose  of  oompleti- 
ing  their  canvass  and  returns  ;  it  was  after  going  up  stairs  that 
the  people  were  kept  out  of  the  room  where  they  were  canvass- 
ing ;  that  at  about  daylight,  the  large  room  being  too  cold  to  be 
longer  occupied  by  them,  they  repaired  to  an  upper  room  in  the 
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same  house,  where  a  fire  was  provided,  and  there  completed  the 
canvass,  at  half  past  one,  P.  M.,  November  5th ;  that  they  se- 
curely locked  up  the  tally  lists,  containing  the  complete  results 
of  the  election  in  words  and  figures,  and  went  to  their  dinner, 
and  returned  the  next  day  and  made  the  returns,  the  said  tally 
lists  being  found  in  the  place  and  in  the  exact  condition  in  which 
they  were  left ;  the  returns  then  made  were  produced  in  court 
on  said  trial  as  evidence,  and  shown  to  be  correct  and  fair  on  the 
face ;  that  after  said  returns  were  made,  and  one  copy  taken 
by  O'Neill  to  the  ward  canvassers  of  the  14th  ward,  on  the  6th 
*  of  November,  it  was  found  by  said  board  of  ward  canvassers 
that  a  mistake  had  been  made  in  setting  down  the  whole  num- 
ber of  votes  given  for  judges  of  the  superior  court  of  the  city  of 
New- York,  and  were  rejected  by  said  board  for  that  reason ; 
that  said  error  was  merely  clerical,  and  did  not  relate  at  all  to 
the  state  ticket }  that  said  inspectors  met  on  the  evening  of  the 
6th  of  November  aforesaid,  and  corrected  said  error,  by  insert- 
ing the  whole  number  of  votes  given  for  said  judiciary  ticket, 
but  without  in  any  respect  changing  any  result  before  contained 
.  in  said  returns ;  that  James  M.  Bard  and  said  McLaughlin  were 
present,  and  McLaughlin  corrected  the  error ;  that  the  returns 
thus  corrected  were  duplicates,  one  of  which  was  immediately 
delivered  to  James  M.  Bard,  supervisor  of  said  14th  ward,  and 
the  other  filed  in  the  office  of  the  county  clerk  of  the  city  and 
county  of  New- York,  on  the  7th  day  of  November  aforesaid ; 
that  said  Bard  presented  said  returns  to  the  board  of  county 
canvassers  of  said  city  and  county,  at  the  canvass  of  the  votes 
of  said  city  and  county,  and  demanded  that  the  same  and  the 
votes  therein  contained  be  canvassed  by  sud  board  of  county 
canvassers,  which  said  board  refused  to  do,  and  rejected  the 
same.  It  was  not  shown  or  alledged  on  said  trial,  that  any  ille- 
gal votes  were  received,  or  any  legal  votes  were  rejected  at  said 
election ;  but  it  did  appear  on  said  trial,  by  the  evidence  of  Abel 
Price,  the  whig*  inspector,  and  by  the  testimony  of  said  O'Neill, 
McLaughlin  and  O'Conner,  who  were  democrats,  that  there  was 
110  intentional  irregularity  or  wrong  in  any  part  of  the  proceed- 
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ing,  and  tliat  said  yotes  were  fairly  and  honestly  received  and 
acctuately  canvassed,  and  returned  by  said  inspectors. 

The  defendant's  counsel  then  proved  that,  in  the  first  election 
district  of  the  town  of  Little  Falls,  in  the  county  of  Herkimer, 
the  whole  number  of  votes  for  state  treasurer,  given  at  the  said 
election  in  November,  1851,  and  returned  to  and  canvassed  by 
the  county  canvassers,  was  598 ;  of  which  Benjamin  Welch,  jr. 
received  321,  James  M.  Cook  267,  and  Charles  D.  Miller  10 ; 
that  in  the  second  election  district  of  said  town  of  Little  Falls, 
the  whole  number  of  votes  given,  returned  and  canvassed,  as 
aforesaid,  for  state  treasurer,  was  245;  of  which  Benjamin 
Welch,  jr.  received  182,  James  M.  Cook  received  57,  and  Charles 
D.  Miller  received  6 ;  that  in  the  first  election  district  of  the 
town  of  Herkimer,  in  the  county  last  aforesaid,  the  whole  num- 
ber of  votes  given,  returned  and  canvassed,  as  aforesaid,  for 
state  treasurer,  was  255 :  of  which  Benjamin  Welch,  jr.  received 
141,  James  M.  Cook  43,  and  Charles  C.  Bellinger  1 ;  that  in 
the  first  election  district  of  the  town  of  German  Flats,  in  said 
county,  the  whole  number  of  votes  given,  returned  and  canvassed, 
as  aforesaid,  for  state  treasurer,  was  316 ;  of  which  Benjamin 
Welch,  jr.  received  207,  James  M.  Cook  received  107,  and  C.  D. 
Miller  received  2 ;  and  the  defendant's  counsel  further  proved, 
that  these  voteQ,  so  returned  in  said  county  of  Herkimer,  were, 
by  the  state  canvassers,  as  well  as  by  the  county  canvassers  of 
that  county,  canvassed  and  allowed  to  the  respective  candidates 
above  named ;  and  further,  that  i^  each  of  the  original  returns 
firom  the  said  districts,  respectively,  made  by  the  inspectors  of 
election  therein,  of  the  votes  given  in  said  districts  respectively, 
at  said  election,  the  specimen  ballot  attached  to  said  returns, 
headed  or  indorsed  ''  state,"  and  having  on  it  the  name  of  Ben- 
jamin Welch,  jr.  for  state  treasurer,  was  in  the  usual  form,  and 
contained  the  names  of  the  democratic  candidates  for  the  differ- 
ent state  office,  with  the  following  addition,  however,  at  the 
bottom  or  end  thereof,  "  For  County  Judge,  Ezra  Graves."  The 
defendant's  counsel  then  proved,  that  the  returns  of  the  inspec- 
tors of  election  of  the  second  election  district,  in  the  town  of 
Gorham,  in  the  county  of  Ontario,  stated,  that  at  said  election, 
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62  yotes  were  giren  in  that  district  for  Benjamin  Welch,  jr.  for 
state  treasurer,  and  62  votes  for  James  M.  Cook,  for  the  same 
office;  which  votes  were  canvassed  and  allowed  for  the '^ said 
Welch  and  Cook  respectively,  hy  the  county  canvassers  of  said 
county,  and  hy  the  state  canvassers ;  and  that  the  specimen 
ballot  attached  to  said  return,  headed  '*  state,"  had  thereon,  for 
state  treasurer,  the  name  of  Benjamin  Welch,  jr.,  and  that  there 
was  written,  partly  on  said  ballot  and  partly  on  the  paper  to 
which  it  was  attached,  words  indicating  that  60  ballots  of  that 
kind  were  received,  and  no  ballot  was  attached  to  said  return 
having  thereon  the  name  of  Benjamin  Welch,  jr.  And  the  de- 
fendant's counsel  also  proved,  that  the  returns  of  the  inspectors 
of  the  town  of  Naples,  in  said  county,  stated  that  at  said  elec- 
tion 227  votes  were  given  for  Benjamin  Welch,  jr.  for  state 
treasurer,  and  191  votes  for  James  M.  Cook,  for  the  same  office, 
which  votes  were  canvassed  and  allowed  for  said  Welch  and 
Cook  respectively,  by  the  county  canvassers  and  by  the  state 
canvassers ;  and  that  the  specimen  ballot  attached  to  said 
return,  headed  '^  state,"  had  the  name  thereon,  for  state  treas- 
urer, of  Benjamin  0.  Welch,  jr. ;  and  that  there  were  written, 
partly  on  said  ballot  and  partly  on  the  paper  to  which  it  was 
attached,  words  indicating  that  209  ballots  of  that  kind  were 
received ;  and  no  ballot  was  attached  to  said  return  having 
thereon  the  name  of  Benjamin  Welch,  jr.  That  the  signatures 
of  the  inspectors,  to  the  certificates  attached  to  said  retumSi 
from  Gorham  and  Naples  respectively,  preceded  said  specimen 
ballots ;  and  the  signatures  of  the  inspectors  to  the  certificates 
attached  to  said  returns,  from  Gorham  and  Naples,  also  followed 
said  specimen  ballots ;  and  it  appeared  said  ballots  so  attached 
were  a  part  of  those  printed  by  Jacob  J.  Madison. 

The  defendant's  counsel  then,  for  the  purpose  of  proving  who 
were  elected  inspectors  in  the  second  election  district  in  the 
town  of  Chesterfield,  Essex  county,  offered  in  evidence  a  certi- 
ficate of  the  town  clerk  of  the  town  of  Chesterfield,  in  the  county 
of  Essex,  and  it  was  proved  that  the  same  was  signed  by  C.  D. 
Beaumont,  who  was,  at  the  date  thereof,  town  clerk  of  said 
town ;  that  the  same  was  filed  in  the  county  elerk's  office,  of 
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said  last  mentioned  county,  November  11, 1851,  and  was  used 
at  the  canvassing,  in  said  county,  of  the  votes  received  at  said 
election.  To  the  admission  of  this  the  plaiutiffs'  counsel  ob- 
jected. The  judge  sustained  the  objection,  and  excluded  said 
evidence,  and  the  defendant's  counsel  excepted. 

The  counsel  of  the  defendant  then  proved,  by  a  certified  copy 
of  the  statement  of  the  official  canvass  of  the  votes  of  the 
county  of  Kings,  that  the  whole  number  of  votes  given  in 
said  county  of  Kings,  at  said  election,  for  the  office  of  state 
treasurer,  was  13^3 ;  of  which  James  M.  Cook  received 
7195  votes,  and  Benjamin  Welch,  jr.  6849  votes.  Benjamin 
Welch  received  one  vote,  and  J.  M.  Cook  received  one  vote.  The 
counsel  of  the  defendant  then  produced  a  certified  copy  of  the 
return  of  the  inspectors  of  election  of  the  second  election  district 
of  the  town  of  Williamsburgh,  in  said  county  of  Kings,  duly  cer- 
tified by  the  county  clerk  of  said  county  of  Kings,  from  which 
it  appeared  that  the  whole  number  of  votes  given  in  said  election 
district,  at  said  general  election,  for  state  treasurer,  was  694 ; 
of  which  number  James  M.  Cook  received  271  votes,  and  Ben-r 
jamin  Welch,  jr.  received  428  votes.  It  was  then  proved  and 
shown,  on  the  part  of  the  defendant,  by  the  testimony  of  James 
Hanford,  Giles  Smith  and  George  F.  Malia,  that  soon  after 
sunrise,  on  the  morning  of  the  election  in  November  last,  John 
F.  Buncie,  town  clerk  of  the  town  of  Williamsburgh,  adminis- 
tered the  inspector's  oath  of  office  to  James  Hanford,  James 
Murphy  and  Josiah  Holmes,  who  had  been  appointed  such  in- 
spectors, as  appeared  only  from  the  evidence  of  William  H. 
Butler,  the  plaintifis'  witness,  and  the  appointment  produced  by 
him,  hermiafter  stated,  received  against  the  objection  of  the 
defendant's  counsel ;  none  of  the  elected  inspectors  being  there 
I»»esent  at  the  place  of  op^iing  the  polls.  That  thereupon  said 
persons,  as  inspectors  of  election  for  said  district,  c^ned  the 
polls  of  election  in  said  district  and  proceeded  to  receive  votes 
from  the  electors  therein ;  that  for  nearly  half  an  hour  sud 
Hanford  acted  as  derk  of  the  pdls,  and  kept  a  poll  list  with  a 
lead  pmcil,  because  it  was  found  to  be  impossible  to  procure 
any  elector  of  the  district  to  act  as  clerk ;  that  finally,  said 
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Malia  consented  to  act  as  clerk,  and  was  thereupon  appointed 
by  said  inspectors,  and  entered  on  the  discharge  of  his  duties 
as  sach  clerk,  and  commenced  a  poll  list,  and  copied  on  to  the 
same  the  votes  from  Hanford's  list,  he  having  recorded  about 
forty  votes  while  acting  as  such  clerk.  It  did  not  appear  that 
he  was  sworn  to  discharge  the  duties  of  clerk ;  as  a  witness,  he 
testified  that  it  was  his  own  impression  he  was  not.  Soon  after, 
Abraham  B.  Coles  was  persuaded  to  act  as  the  other  clerk,  and 
was  duly  appointed  and  entered  on  the  discharge  of  his  duties 
as  such  clerk,  and  kept  a  regular  poll  list,  having  copied  into  it, 
from  Malia's  list,  the  votes  received  before  he  commenced  acting 
as  clerk.    Giles  Smith  was  an  elected  inspector,  and  John  A. 

Burdett  and Stevens  were  reputed  to  be  two  of  the  elected 

inspectors  of  election  in  and  for  said  district ;  but  neither  of 
them  were  present  when  the  polls  were  opened.  Said  Smith 
took  his  oath  of  office  before  a  justice  of  the  peace  at  the  time 
he  was  elected,  and  was  not  sworn  again.  That  said  Smith 
came  about  9  o'clock,  A.  M.,  and  entered  on  his  duties  as  in- 
spector, and  said  Hanford  left,  and  ceased  acting  as  inspector. 
That  at  about  11  o'clock  said  Burdett  came  and  ^entered  upon 
the  duties  of  inspector,  and  then  Burdett,  Smith,  Murphy  and 
Holmes,  all  acted  a  short  time  as  inspectors;  and  then  said 
Murphy  ceased  to  act  as  inspector.  That  said  Smith,  Burdett 
and  Holmes,  held  the  election  during  the  remainder  of  the  day, 
said  Malia  and  Cdte  acting  as  clerks ;  that  for  an  hour  before 
the  polls  were  closed,  said  Murphy  was  in  the  room  with  the 
inspectors,  and  deposited  some  of  the  votes  received  in  the 
proper  ballot  boxes ;  that  Burdett,  Smith,  Murphy  and  Holmes, 
all  acted  as  inspectors,  at  this  time,  for  an  hour;  that  said 
election  was  held  in  a  large  hall,  the  inspectors  being  in  an 
adjoining  room,  and  receiving  the  votes  through  a  large  window ; 
that  the  polls  were  closed  at  sundown.  The  poll  lists  of  the 
state  box  did  not  appear,  from  the  evidence,  to  have  been  com- 
pared ;  in  the  city  box  they  were,  and  they  differed  26  or  80. 
That  one  Samuel  B.  Scott,  being  present,  was  then  sworn  in  as 
an  inspector  of  election ;  and  said  Hanford,  Murphy,  Holmes, 
Smith,  Burdett  and  Scott,  proceeded  to  canvass  the  votes.    That 
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«I1  of  Bidd  perBons  were  engaged,  for  a  time,  in  canTassing  the 
city  box.  That  before  completing  the  canvass  of  said  box,  Bar- 
dett  and  Smith  took  the  state  box  to  another  table,  about  three 
*  feet  distant,  Malia  acting  as  clerk,  and  canvassed  said  box ; 
Malia  keeping  a  correct  tally  list  of  said  canvass ;  that  sud 
canvass  was  completed,  and  the  true  result  stated  in  said  tally 
list,  at  about  8  o'clock,  A.  M.,  Wednesday,  when  said  inspectors 
adjourned  and  went  to  breakfast ;  and  at  about  11  o'clock,  A.  M., 
met  at  the  clerk's  ofiSce,  four  or  five  blocks  from  the  polls,  and 
made  a  correct  return  of  said  votes  and  of  said  canvass  from  said 
tally  lists ;  the  return  being  signed  by  Burdett,  Holmes,  Han* 
ford  and  Murphy,  as  inspectors ;  that  said  inspectors  and  clerks 
acted  in  good  faith,  and  did  not  knowingly  receive  or  record  any 
illegal  votes  at  said  election,  or  reject  any  legal  vote  offered  at 
said  election ;  that  all  the  votes  received  were  deposited  in  the 
proper  boxes,  except  that  three  state  tickets  were  found  in  the 
city  box,  which  were  not  canvassed,  it  not  appearing  that  they 
were  short  of  votes  in  the  state  box ;  that  all  the  votes  given  at 
said  election  were  honestly  canvassed,  and  all  the  votes  given 
for  any  candidate  or  person  at  said  election  were  honestly  and 
fairly  allowed  to  said  candidate  or  person  in  the  canvass ;  and 
a  true  and  faithful  return  of  said  votes  and  canvass  was  made 
by  said  inspectors;  and  that  said  election  district  contained 
about  900  legal  and  qualified  voters ;  that  said  return  was  pre- 
sented to  the  board  of  county  canvassers  for  sfid  county,  but  it 
was  found  to  be  defective,  in  not  stating  the  whole  number  of 
rotes  given  for  several  persons  on  the  state  ticket;  and  it  was 
for  that  reason,  by  order  of  the  board,  given  to  Mr.  Berry,  one 
of  the  supervisors  of  Williamsburgh,  to  be  taken  to  the  in- 
epectors  to  be  corrected.  That  said  Berry  returned  the  same 
to  the  board  the  next  morning,  with  the  amended  return  at- 
tached thereto  as  a  pait  thereof,  and  it  was  thus  received  by 
said  board  and  canvassed.  The  original  return  was  signed  by 
the  inspectors ;  and  Mr.  Btryker,  the  clerk,  put  their  names  to 
the  paper  contuning  the  amendments,  in  pencil,  after  the  same 
was  delivered  to  said  board  of  county  canvassers.  And  the 
Vol.  XIV.  86 
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same  was  not  otherwise  signed  by  the  inspectors,  and  the  said 
board  acted  on  the  said  return  as  amended* 

The  defendant's  ccuinsel  then  proved  that^  at  the  same  ele(^ 
tion,  the  inspectors  of  election,  in  the  western  district  of  the 
first  ward  of  the  city  of  Buffalo,  took  their  oaths  of  office  upon 
a  book  called  "Watts'  Psalms  and  Hymns,"  and  not  upon  the 
Bible  or  the  Gospels,  believing,  when  they  took  such  oaths,  and 
until  four  o'clock,  when  the  mistake  was  discovered,  that  they 
swore  in  on  the  Bible ;  that,  with  knowledge  of  the  fact,  said 
inspectors  administered  after  four  o'clock,  P.  M.,  to  challenged 
voters  upon  said  book,*  and  not  on  the  Grospels  or  the  Bible,  the 
oaths  required  to  be  put  to  such  challenged  voters,  such  voters 
not  having  desired  to  be  sworn  without  the  use  of  the  Bible ; 
that  the  number  of  voters  so  sworn  was  three ;  but  that  it  was 
not  known  to  said  challenged  voters  that  said  book  was  not  the 
Bible ;  that  the  two  clerks  of  the  poHs  of  said  election  district 
took  their  official  oaths  in  the  same  manner ;  not  knowing,  at 
the  time,  but  they  were  sworn  on  the  Bible,  neither  the  inspec- 
tors nor  the  clerks  asking  to  be  sworn  without  the  use  of  the 
Bible  or  Gospels ;  that  Benjamin  Welch,  junior,  had  a  majority 
of  185  votes  in  said  election  district,  at  said  election,  for  the 
office  of  state  treasurer ;  that  the  votes  of  that  district  were 
canvassed  and  allowed  by  the  county  canvassers  of  Erie  county, 
and  included  in  the  official  return  and  certificate,  and  returned 
to  the  state  canvassers ;  that  for  the  space  of  half  an  hour,  at 
the  opening  of  the  polls,  only  one  clerk  acted ;  but  one  of  the 
inspectors,  in  the  mean  time,  acted  as  the  other  clerk,  in  keep- 
ing poll  lists  ]  that  all  the  votes  cast  in  that  district,  at  said 
election,  for  state  treasurer,  were  returned  by  the  said  inspec- 
tors, in  their  official  return,  to  the  county  canvassers ;  that  so  far 
as  the  knowledge  of  the  inspectors  and  clerks  extended,  there 
was  no  fraud  or  unfairness  in  conducting  the  election  in  said 
district ;  that  no  return  of  challenged  voters  was  made. 

It  further  appeared  in  evidence,  that  the  returns  of  the  county 
canvassers  in- the  several  counties  of  Greene,  Essex,  New-York, 
Tompkins,  Chemung,  Erie,  Kings,  Herkimer  and  Ontario,  of  th# 
votes  given  at  said  election,  did  not  state  the  number  of  vetes 
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given  for  each  candidate  for  office  in  each  of  the  seyeral  elec- 
tion districts  and  towns  in  said  counties,  but  only  the  aggregate 
number  given  in  aaid  counties  respectively  for  such  candidates. 

The  defendant's  counsel  objected  to  the  sufficiency  of  the  re- 
turns from  the  second  district  of  the  fourteenth  ward  in  the 
city  of  New- York,  upon  the  grounds,  1st.  That  it  appeared  that 
there  were  but  405  persons  who  voted  the  state  ticket  in  that 
district.  2.  That  no  specimen  ballot  was  attached  to  the  return 
from  that  district  The  defendant's  counsel  also  objected  to  the 
returns  from  the  county  of  Greene  to  the  state  canvassers,  upon 
the  ground,  that  it  did  not  appear  from  the  return  what  number 
of  voters  voted  the  specimen  ballot  attached  to  the  return. 
Each  of  these  objections  was  overruled  by  the  judge,  and  the 
defendant's  counsel  excepted  to  the  ruling  upon  each  of  the  ob- 
jections taken. 

The  people's  counsel  objected  to  the  sufficiency  of  each  of  the 
returns  of  the  county  canvassers  of  the  counties  of  Essex,  Greene, 
New- York,  Tompkins,  Erie,  Kings  and  Ontario,  upon  the  ground 
that  they  did  not  respectively  contain  a  statement  of  the  whole 
number  of  votes  given  in  each  of  their  respective  counties  for  state 
officers ;  and  also  upon  the  ground  that  they  did  not  contain  a 
statement  of  the  whole  number  of  votes  given  in  each  election 
district  of  each  of  ijaid  counties  for  state  officers ;  each  of  which 
several  objections  was  overruled  by  the  judge,  and  the  people's 
counsel  excepted. 

No  evidence  was  offered  by  the  defendant,  on  the  trial,  to  prove 
that  any  person  was  either  nominated  or  known  to  the  electors 
at  said  election,  for  the  office  of  treasurer,  or  any  other  office, 
by  the  name  of  Welch,  or  Benjamin  Welch,  or  Benjamin  C. 
Welch,  junior,  except  the  Mr.  Welch  nominated,  at  the  demo- 
cratic convention  held  at  Syracuse;  but  it  was  admitted  that 
Benjamin  Welch,  the  father  of  Benjamin  Welch,  junior,  was  at 
the  time  of  said  election  living  in  the  state  of  New-York,  in  the 
eountf  of  Chenango ;  that  he  was  an  obscure  fanner,  and  was 
not,  and  never  had  been  a  candidate  for  the  offi<^  of  treasurer, 
or  for  any  other  office ;  that  he  was  an  old  man,  about  seventy 
years  of  age,  and  that  he  never  had  held  any  public  office. 
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The  evidence  being  closed,  the  counsel  for  the  defendant 
claimed  that  it  should  be  submitted  to  the  jury  as  a  question  of 
fact.  1st.  Whether  there  was  any  fraud  as  to  the  manner  of 
closing  the  polls,  and  in  canvassing  the  votes  in  the  second 
district  of  the  fourteenth  ward  of  the  dtj  of  New-York. 
2d.  Whether  the  votes  ^ven  for  Benjamin  G.  Welch,  junior, 
and  Benjamin  Welch,  were  intended  to  be  ^ven  for  Benjamin 
Welch,  junior.  All  other  questions  were  conceded  to  be  questions 
of  law  and  not  of  fact.  The  judge  declined  to  submit  either  of 
these  propositions  to  the  jury ;  holding  there  was  no  evidence  to 
sustain  the  allegation  of  fraud,  and  that  inasmuch  as  the  evi- 
dence adduced  to  establish  the  intention  of  the  electors  who 
voted  the  ballots  having  on  them  the  name  of  Benjamin  C. 
Welch,  junior,  and  Benjamin  Welch,  without  the  addition  of 
"junior,"  was  all  on  one  side,  and  not  attempted  to  be  explained 
or  contradicted,  and  sufficient  to  establish  prima  fade  the  in- 
tention of  those  who  voted  them,  to  vote  for  Benjamin  Welch, 
junior,  the  democratic  nominee ;  no  question  of  fact  was  there- 
fore left  to  the  jury.  The  defendant's  counsel  excepted  to  the 
above  decision. 

The  whole  case  was  then  submitted  to  the  judge  without  ar- 
gument ;  and  he  decidedj^he  several  questions  arising  in  the  case 
as  follows :  1st.  That  the  votes  given  in  the  third  district  of 
Gatskill  were  improperly  rejected,  and  should  have  been  can- 
vassed, and  the  majority  of  one  hundred  and  six  there  given  to 
Mr.  Cook,  awarded  to  him.  2d.  That  the  votes  given  in  the 
second  election  district  of  the  town  of  Chesterfield,  Essex 
county,  were  improperly  rejected,  and  should  have  been  cak- 
vassed,  and  the  majority  of  twenty-five  there  given  to  iSr.  Welch, 
awarded  to  higi.  3d.  That  the  ballots  voted  in  Tompkins  and 
Chemung  county,  one  hundred  and  fifteen  in  all,  were  intended 
by  the  electors  who  voted  them,  for  Benjamin  Wrich,  junior ; 
and  that  the  ballots  voted  in  Richmond,  Ontario  comity,  were 
also  intended  by  the  electors  who  voted  them,  for  Benjamin 
Welch,  junior,  («nd  should  have  been  so  canvassed  and  awarded 
to  him.  4th.  That  the  votes  in  Naples  and  Gorham,  Ontario 
county,  for  Benjamin  0.  Welch,  junior,  were  intended  for  Bm- 
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jamin  Welch,  junior,  and  were  properly  canvassed  as  such* 
6th.  That  the  votes  in  Herkimer,  Buffalo  and  Williamsburgh 
were  legally  cnvassed  and  allowed  to  Mr.  Welch ;  and  that  the 
votes  in  the  second  district  of  the  fourteenth  ward  of  the  city  of 
New- York  were  improperly  rejected,  and  should*  have  been  can- 
vassed, and  the  majority  given  to  Benjamin  Welch,  junior, 
allowed  to  him,  and  should  now  be  allowed  to  hiuL  The  defend- 
ant's counsel  excepted  to  the  several  decisions  against  the  de- 
fendant, so  made  by  the  judge ;  and  the  jury  rendered  a  general 
verdict  for  the  plaintiffs  under  the  direction  of  the  court 
The  defendant,  upon  a  bill  of  exceptions,  moved  for  a  new  trial. 

L.  S.  Chatfieldj  (attorney  general,)  €uul  John  A.  Collier^  for 
the  plaintiffs, 

B,  Davis  Noxon  and  Wtn.  L.  Learned^  for  the  defendant 

Mason,  P.  J.  It  becomes  important,  in  this  case,  to  deter* 
mine  whether  the  objections,  which  are  taken  to  the  inspectors 
of  elections  in  the  several  cases  presented  in  this  bill  of  excep- 
tions, are  of  that  character  which  should  be  held  to  invalidate 
the  canvass  in  these  several  localities.  These  objections  are  of 
a  two-fold  character,  extending  to  the  regularity  or  legality  of 
their  appointment,  and  of  their  omission  to  qualify,  by  taking 
the  proper  oaih  of  office.  I  will  not  stop  to  inquire  whether 
these  inspectors,  in  tiiese  several  cases,  were  inspectors  dejure 
or  not  It  is  sufficient  that  they  were  inspectors  de  facto*  They 
came  into  office  by  color  of  title,  and  that  is  sufficient  to  consti- 
tute them  officers  de  facto.  The  rule  is  well  settled,  by  a  long 
series  of  adjudications,  both  in  England  and  i^s  country,  that 
acts  done  by  those  who  are  officers  de  faeto^  are  good  and  valid, 
as  regards  the  public,  and  third  persons  who  have  an  interest  in 
their  acts,  and  the  rule  has  been  applied  to  acts  judicial,  as  well 
as  ministerial,  in  their  character.  This  doctrine  has  been  held 
and  appUed  to  almost  every  conceivable  case.  It  cannot  be 
profitable  to  enter  into  any  extended  discussion  of  the  cases. 
The  principle  has  become  elementary,  and  die  cases  are  almost 


**^ 
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endless  in  whioli  tbe  rule  has  been  applied.  As  the  four  instances 
in  which  this  principle  becomes  important,  in  the  case  tinder  con* 
sideration,  are  somewhat  dissimilar  in  their  characteristics,  I  will 
proceed  at  once  to  a  separate  consideration  of  each,  and  content 
myself  with  simply  referring  to  a  few  of  the  cases  which,  in 
their  characteristics,  bear  a  more  striking  analogy  to  that 
under  consideration.  We  will  proceed,  in  the  first  place,  to  con- 
sider the  Chesterfield  case.  The  board  of  county  canyassers  of 
the  county  of  Essex  rejected  the  returns  of  the  inspectors  of 
election  in  the  second  election  district  of  the  town  of  Chester- 
field, njdch  was  regular  in  form,  and  which  was  signed  by  Sey- 
mour Ames,  Jehial  Beardsley  and  Major  B.  Weston,  as  inspeo- 
tors  of  said  election  district  This  return  was  given  in  evidence 
upon  the  trial  of  this  cause,  and  the  signatures  of  the  inspectors 
thereto  proved  to  be  genuine.  It  was  also  proved  that  this  was 
the  only  return  from  that  district  of  the  votes  given  at  said 
election.  It  was  also  proved  that  these  persons,  who  signed  this 
return,  officiated  as  inspectors  in  said  election  district  all  day, 
and  that  no  question  was  raised  by  any  one  as  to  their  right  to 
act ;  and  that  no  person  claimed  to  be  inspectors*  that  day,  in 
said  district,  but  them.  It  would  seem,  from  the  statement  in 
the  bill  of  exceptions,  that  Seymour  Ames  was  generally  reputed 
to  be  one  of  the  inspectors  in  said  district,  and  that  he  was  sent 
for  as  such,  and  came,  and  proceeded  to  organize  the  board  of 
inspectors.  He  appointed  Beardsley  and  Weston  inspectors, 
and  the  witness  saya  that  oaths  were  administered,  and  that 
they  appointed  clerks  of  the  polls ;  but  he  cannot  say  positively 
that  all  were  sworn.  It  was  held  in  the  case  of  Ctreenleaf  v. 
Ijow,  (4  Denio,  168,)  that  a  person  elected  to  the  office  of  justice 
of  the  peace,  ^t  who  has  neglected  to  take  the  oath  of  office, 
and  to  give  the  security  required  by  law,  is  nevertheless  in  office, 
by  color  of  title,  and  his  acts  are  valid  as  regards  the  public  and 
third  persons.  To  the  same  effect  is  the  case  of  Weeks  v.  EUis, 
where  the  justice  had  entered  upon  the  duties  of  his  office  with- 
out taking  the  oath  prescribed  by  law.  (2  Barb,  S.  C.  Rep.  820.) 
The  same  rule  was  applied  to  commissioners  of  highways  who 
had  omitted  to  take  the  oath  of  office,  in  the  case  of  ThePeople 
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T.  Covertj  (1  IRUy  674 ;)  and  the  same  rule  was  applied  to  a 
constable,  in  the  case  of  The  People  v.  Hapson,  (1  Denio,  575.) 
And  in  the  Matter  of  the  election  of  Directors  of  the  Mohawk 
and  Hudson  Railroad  Co.,  (19  Wend.  135,)  the  doctrine  Tras 
applied  to  inspectors  of  election ;  where  it  was  expressly  held, 
that,  being  o£Scer8  de  facto,  their  omission  to  take  the  oath  pre* 
scribed  by  the  statute  did  not  invalidate  the  election.  This  dis- 
poses of  the  question  o^  the  oath,  in  regard  to  these  inspectors, 
as  well  as  the  clerks  of  the  board ;  and  the  only  remaining  ques- 
tion is,  whether  these  inspectors  are  to  be  regarded  as  officers 
de  facto,  acting  under  color  of  legal  authority.  Lord  BHenbo- 
rough  said,  in  "the  case  of  The  King  v.  The  Corporation  of 
Bedford  Level,  (6  Ehst,  856,  citing  Ld.  Raym.  660,)  that  an 
officer  de facto  is  one  who  has  the  reputation  of  being  the  officer 
he  assumes  to  be,  and  yet  is  not  a  good  officer  in  point  of  law. 
It  is  a  general  rule,  in  relation  to  public  officers,  that  they  may 
establish  their  official  character  by  proving  that  they  are  gene- 
raUy  reputed  to  be,  and  have  acted  as  such  officers,  without  pro- 
ducing their  commission,  or  other  evidence  of  their  appointment 
(4JbAn.366.  3/(2.481.  QBinn.  Rep.%%.  9  Mas%.  Rep.2Sl. 
7  John.  549.  9  Id.  125.  12  Id.  296.  5  Wend.  231.  9  Id. 
17.)  The  plaintiffs  proved  that  Seymour  Ames  was  reputed  to 
be  an  inspector  of  election  district  number  two  in  the  town  of 
Chesterfield;  and  that  he  acted  as  such,  is  also  proved.  It 
was  also  prima  fade  proved,  that  there  were  no  other  inspec* 
tors  present,  when  he  proceeded  to  appoint  Beardsley  and  Wes- 
ton inspectors.  Now  if  he  was  an  inspector,  lawfully  entitled  to 
act,  and  there  were  no  other  inspectors  present,  it  became  his 
duty,  under  the  8d  section  of  title  8,  of  chapter  130,  of  the  laws 
of  1842,  to  appoint  two  more  inspectors  to  form  n  board,  and  this 
he  did ;  and  I  think  it  is  fair  to  presume,  from  the  evidence  in 
the  case,  that  they  took  the  constitutional  oath ;  but  we  have 
already  seen,  this  is  not  important,  and  their  acts  are  valid  with- 
out it.  This  doctrine,  that  the  acts  of  an  officer  de  facto,  which 
concern  the  public,  or  the  rights  of  third  persons,  afe  good  and 
valid)  has  been  applied  to  cases  where  the  whole  official  duty  of 
the  officer,  in  its  nature,  consists  in  (he  performance  of  a  single 
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act.    (19  Wend.  141.    12  Madd.  Rep.  467.    Plumer  y.  BrUc&y 
11  Ad.  ^  Ellis,  54 ;  63  Eiig.  Com.  Law  Rep.  58.) 

The  only  remaining  question,  in  regard  to  this  second  district 
in  Chesterfield,  is,  whether  the  judge  at  the  circuit  erred  in  r^ 
jecting  the  certificate  of  0.  D.  Beaumont,  town  clerk,  showing 
that  Keith,  Burt  and  Burbanks  were  declared  duly  elected 
inspectors  in  said  second  district ;  and  that  no  others  had  been 
elected  in  their  stead,  and  that  no  appointment  of  any  others  had 
been  filed  in  his  office,  &c.  This  certificate  was  properly  rejected. 
I  find  no  warrant  in  the  statute  for  his  making  any  such  certifi- 
cate. The  9th  section  (1  jR.  S.  844)  requires  the  statement  of  the 
result  p{  the  town  election  to  be  entered  at  length  in  the  minutes 
of  its  proceedings  by  the  town  clerk ;  and\he  24th  section  {Id. 
843)  requires  the  minutes  of  the  town  meeting  to  be  subscribed 
by  the  clerk,  and  the  officers  presiding,  and  to  be  filed  in  the 
office  of  the  town  clerk,  within  two  days  after  such  meeting ; 
and  the  16th  section  {Id.  350)  provides  that  copies  of  all  papers, 
duly  filed  in  the  office  of  the  town  clerk,  including  those  filed 
with  him  as  clerk  of  the  commissioners  of  common  schools,  and 
transcripts  from  the  books  of  records,  certified  by  him,  shall  be 
evidence  in  all  courts,  in  like  manner  as  if  the  originals  were 
produced.  {Id.  350,  §  16.)  ,  There  is  no  doubt  that  a  certified 
copy  of  the  minutes  of  the  proceedings  of  the  town  meeting  of 
1851,  on  file  m  tiie  town  clerk's  office,  would  be  proper  evidence 
to  show  who  were  elected  inspectors  of  election  in  this  second 
district;  but  the  certificate  offered  does  not  comply  with  the 
requirements  of  the  statute.  But  his  certificate  that  none  others 
were  elected  or  appointed,  is  not  evidence  for  any  purpose.  This 
is  well  settled  ( Oaks  y.  HxU,  14  Pick.  442.  Wolfe  v.  Wash- 
burn^ 6  Ow^an,  261,  265.  2  Denio,  15, 18.)  It  is  not,  there- 
fore, necessary  to  consider  whether  the  defendant  could,  legally, 
claim  the  right  to  prove  that  these  officers  were  not,  in  fact,  in- 
spectors duly  elected  or  appointed.  There  is,  however,  no  prin- 
ciple better  settled  than  that  the  acts  of  officers  de  facte  are 
valid  when  they  concern  the  public,  or  the  rights  of  third  per- 
sons, who  have  an  interest  in  tiie  thing  done,  and  that  their  title 
to  the  office  cannot  be  inquired  into,  collaterally,  in  this  manner. 
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(The  People  v.  Bartlett,  6  W&id.  422.  Same  v.  White;  24 
Id. 520.    Seme  v.  C(werif,  1  HOI, 674.    jSiwne Y.Stevens,  5 /rf.  j 

616.)    The  supremacy  of  our  lawB  could  never  be  maintained,  if  j 

individuals  were  allowed,  in  this  collateral  way,  to  question  and 
try  the  authority  of  those  who  hold  public  office,  and  have  con- 
trol in  making  and  administering  the  laws,  under  color  of  legal 
title.  I  am  not  eertun,  however,  that  this  certificate  of  the  town 
clerk,  had  it  been  drawn  in  conformity  to  the  statute,  would  not 
have  been  admissible  for  the  purpose  of  showing  that  Ames  was 
not  an  inspector,  acting  under  color  of  legal  title ;  for  I  appre- 
hend, while  the  law  regards  the  acts  of  officers  de  facto,  acting 
under  color  of  legal  title,  valid  as  regards  the  public  and  third 
perscms,  it  does  not  go  the  romantic  length  of  giting  sanction,  in 
any  case,  to  the  acts  of  an  officer  where  there  is  a  plain  usurpa- 
tion of  the  office,  without  any  show  of  legal  title.  The  law  holds 
the  acts  of  the  intruder  void,  both  as  regards  the  public  and 
third  persons.  ( The  People  v.  WhUe,  24  Wend.  620,  526.)  The 
mere  claim  to  be  a  public  officer,  and  the  performance  of  a  single 
act,  would  not,  probably,  constitute  an  individual  an  officer  de 
facto.  There  must  be  some  color  of  an  election  or  appointment, 
or  such  an  exercise  of  the  office,  and  an  acquiescence  on  the  part 
of  the  public,  as  would  affi>rd  a  reasonable  presumption  of  at 
least  a  colorable  election  or  appointment.  (  WUcot  v.  Smithy 
5  Wend.  284.)  This  certificate,  however,  did  not  purport  to 
certify  the  record  of  the  minutes  on  file  in  the  town  clerk's  office ; 
and  as  the  negative  part  of  the  certificate  was  not  evidence,  the 
whole  was,  therefore,  properly  rejected.  And  I  am  of  opinion 
that  the  evidence  shows  that,  as  well  Ames  as  those  he  appoint- 
ed, acted  at  least  under  color  of  legal  authority,  and  are  there- 
fore to  be  regarded  as  officers  de  facto.  ( Ooshen  v.  Stoningtonj 
4  Conn.  Rep.  209.  Young  v.  The  Commonwealihy  6  Binn. 
88.    1  Peter^  C.  C.  Rep.  429.) 

We  will  proceed,  in  the  next  place,  to  consider  the  case  of  the 
election  in  the  second  district  of  the  fourteenth  ward  of  the  city 
of  New- York.  The  question,  whether  the  canvass  in  this  dis- 
trict shall  be  allowed,  or  not,  may  be  considered  under  two 
principal  heads :  first,  whether  there  were  such  irregularities, 

Vol- XIV.  87  ^      '     . 
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in  holding  and  oondacting  the  election,  and  making  the  returns, 
as  should  be  tteld  to  render  the  election  invalid ;  and  second, 
whether  there  is  such  evidence  of  fraud,  in  the  case,  as  should 
require"  this  question  to  be  submitted  to  the  jury.  The  deter- 
mination of  this  first  question  will  depend  upon  the  construction 
to  be  put  upon  the  statutes  which  the  legislature  have  passed 
to  guide  the  conduct  of  the  inspectors,  in  conducting  the  election, 
and  the  canvass.  If  these  statutes  are  to  be  regarded  as  merely 
direct(»ry,  in  the  respects  where  they  have  been  departed  from, 
in  this  election  district,  then,  of  course,  these  departures  from 
the  directi<ms  of  the  statutes  will  not  invalidate  this  canvass. 
If,  on  the  contrary,  a  strict  compliance  with  the  statute  is  held 
to  be  imperative,  to  give  validity  to  the  canvass,  then,  most  cer- 
tainly, the  votes  cast  in  this  election  district  cannot  be  allowed 
t6  the  candidates.  Iliat  some  of  these  provisions  of  the  sMute 
are  to  be  regarded  as  directory,  to  these  officers,  and  not  condi- 
tions imposed,  without  which  their  acts  would  be  held  to  be  void, 
I  think  cannot  be  questioned ;  indeed  we  have  already  seen  that 
one  very  important  provision  of  this  statute  has  been  held  to  be 
merely  directory,  and  that,  too,  the  important  one  which  requires 
the  inipectors  to  take  the  constitutional  oath,  before  they  enter 
upon  the  duties  of  their  office.  Whether  these  other  provisions 
of  the  statute,  which  have  not  been  strictly  observed  in  this 
ease,  are  to  be  regarded  as  directory,  or  mandatory  or  not,  must 
depend  upon  a  sound  construction  of  the  nature  and  object  of  the 
requirements.  There  are,  however,  certain  known  and  well  set- 
tled rules  to  be  observed,  in  the  construction  of  these  statutes, 
which  have  been  settled  by  our  courts,  and  which  may  be  re- 
garded as  safer  guides  to  courts  than  the  individual  private 
judgment  of  a  }udge«  And  one  rule  is,  that  statutes  directing 
the  mode  of  proceeding  by  public  officers  are  directory,  and  are 
not  to  the  regarded  as  essential  to  the  validity  of  the  proceed- 
ings themselves,  unless  it  be  so  declared  in  the  statute.  {Hd- 
land  V.  Osgood,  8  Vermont  R.  280.  Corliss  v.  Corliss,  Id. 
290.)  Within  this  principle,  it  has  been  held,  that  where  » 
statute  directs  a  public  officer  to  do  a  thing  within  a  certdn 
time  without  any  negative  words  restraining  him  from  doing  it 
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afterwards,  the  naming  the  time  will  be  regarded  as  directory 
merely,  and  not  as  a  limitation  of  his  authority.  Thus,  in  the 
case  of  Pottd  v.  Negus,  (3  Mass.  R.  280,)  where  the  assessors 
of  a  school  district  were  directed  by  the  statnte  to  assess-  the 
district  tax  within  thirty  days  after  the  district  clerk  had  cer- 
tified the  vote  for  raising  the  tax,  it  was  held  to  be  merely  direc- 
tory, as  there  were  no  negative  words  in  the  statute  limiting 
their  power  to  make  the  assessments  afterwards.  And  in  the 
case  of  TTie  People  v.  Allen,  (6  Wend.  486,)  where  the  militia 
law  made  it  the  duty  of  the  commanding  officer  of  the  brigade 
to  appoint  a  brigade  court  martial  on  or  before  the  first  day  of 
June,  in  each  year,  it  was  held  that  the  statute  was  merely 
directory ;  and  as  there  was  no  negative  upon  his  power  to  do 
it  afterwards,  contained  in  the  statute,  that  his  appointment, 
madd  at  a  later  day,  was  valid.  It  was  also  held,  in  the  case 
of  Marchant  v.  Langworthy,  ^6  HUl,  646,)  that  the  provision 
of  the  statute,  requiring  the  clerk  of  the  district  to  give  notice 
of  the  annual  meetings,  was  merely  directory ;  and  that  the  pro- 
ceedings  of  the  meeting  were  valid,  although  no  notice  was  given. 
The  general  rule  was  lad  down  in  the  case  Ex  parte  Heaih 
4*  Roame,  (8  HiU,  43,)  that  where  a  statute  requires  an  official 
act  to  be  done  by  a  given  day,  for  a  public  purpose,  it  shall  be 
construed  merely  directory  in  regard  to  the  time ;  and  it  was  ac- 
cordingly held,  in  that  case,  that  where  the  statute  required  ward 
inspectors  of  the  city  of  New-York  to  certify  the  result  of  the 
ward  elections,  on  the  day  subsequent  to  the  closing  of  the  polls, 
or  sooner,  that  their  certificate  was  valid,  although  not  made  till 
the  second  day  after  the  closing  of  the  polls.  It  was  again 
held,  in  the  case  of  The  People  v.  JBoHcy,  (12  Wend.  481,) 
Inhere  the  statute  directed  that  the.  sheriff  elect  should  execute 
his  official  bond  within  twenty  days  after  he  should  receive  no- 
tice of  his  election,  that  his  omission  to  do  so,  within  the  time 
specified,  did  not  subject  him  to  a  forfeiture  of  his  office,  as  the 
statute  was  merely  directory  in  regard  to  the  time.  It  was 
held,  in  the  case  of  Jackson  v.  Young,  (5  Cowen,  269,)  that  the 
statute  requiring  the  sheriff,  upon  the  sale  of  real  estate,  to  file 
his  certificate  of  sale  in  the  clerk's  office,  was  merely  directory, 
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and  that  His  omission  to  file  couH  not  prejudice  Us  proceedings. 
And  so  in  the  case  of  Striker  y.  KeUy,  (7  JETt//,  9,)  where  the 
act  of  1830  directed  the  vote  of  the  common  conncil,  npon  a  res- 
olution opening  streets  in  the  city  of  New- York,  to  be  taken 
by  ayes  and  nays,  it  was  held  that  the  statute  was  directory 
merely.  It  was  held,  in  the  case  of  7%c  People  v.  Peck,  (11 
Wend.  604,)  that  a  certificate  of  the*  election  of  trustees  may 
be  received  in  evidence  in  a  suit  testing  the  validity  of  their 
election,  although  the  statute  directs  the  same  to  be  made 
out  immediately,  and  it  be  not  made  out  till  many  months 
after.  The  court  say,  the  statute  is  merely  directory  to  the 
presiding  officers  to  certify  the  result  immediately ;  but  should 
they  refuse,  or  neglect  to  do  so,  the  church  is  not  to  be  with- 
out officers ;  the  votes  of  the  members  cannot  be  thus  ren- 
dered inefiectual.  It  was  also  held  that  the  election  was  good, 
although  the  requirements  of  the  statute,  in  respect  to  the  notice 
of  the  election,  had  not  been  complied  with,  provided  the  elec- 
tion was  fairly  conducted,  and  the  voters  had  information  of  the 
meeting.  And  so  in  the  case  of  The  Mohawk  and  Hudson 
Railroad  Company,  (19  Wend.  148,)  before  referred  to,  it  was 
held  that  the  statute  requiring  inspectors  of  corporate  elec- 
tions to  take  an  oath  is  merely  directory,  and  as  there  is  no  nul- 
lifying clause,  on  account  of  the  omission,  that  the  election  is  not 
invalidated  by  such  omission  to  comply  with  the  statute.  The 
legislature,  by  the  act  of  April  5th,  1842,  have  made  the  most 
ample  provisions,  as  well  to  guard  the  public  interests,  as  the 
rights  of  the  electors.  They  have  provided  for  the  election  of 
inspectors,  by  the  21st  section  of  the  act,  and  in  case  of  failure 
to  elect,  or  of  absence,  or  removal,  or  other  inability  to  attend, 
they  have  provided  for  their  appointment  by  the  supervisor, 
town  clerk,  or  justices  of  the  peace,  and  in  the  cities,  the  com- 
mon coundd  are  to  appoint ;  and  by  section  one,  of  title  four, 
they  have  made  it  their  imperative  duty  to  meet  at  the  time  and 
place  appointed,  to  hold  the  election  and  organize  a  board.  They 
are  to  appoint  a  chairman,  who  is  required  to  administer  the 
oath  to  the  others,  who  are  in  return,  or  at  least  one  of  them,  to 
administer  the  oath  to  him.    They  are  directed  to  appoint  two 


(X^TLAinV-SEPTEMBEB,  1852.  S93 

The  People  v.  Cook. 

>  ■  .  - 

clerks,  to  whom  the  churman  is  directed  also  to  administer  the 
oath ;  the  poll  of  the  election  is  to  be  opened,  in  the  several 
cities,  at  sunrise,  and  in  the  several  towns,  between  sunrise  and 
nine  o'clock,  A.  M.,  and  the  poll  is  directed  to  be  kept  open  till 
the  setting  of  the  sun,  and  no  intermission  or  adjournment  shall 
take  place,  until  the  poll  be  closed ;  and  to  guard  against  a  pos- 
sible failure  of  a  board,  they  have  provided  by  section  three,  of 
title  eight,  that  if  a  majority  of  the  inspectors  shall  not  be  pres- 
ent on  any  election  day,  the  inspector  attending  shall  fill  the 
board  by  appointment  on  the  spot;  and  they  have,  by  the  most 
extensive  and  comprehensive  enactment,  in  title  seven  of  the 
act,  guarded  both  the  ballot  box  and  the  franchise  of  the  dti- 
zen ;  and  one  of  those  enactments  subjects  the  inspectors  of 
election  to  indictment,  and  both  fine  and  imprisonment,  for  any 
willful  neglect  of  duty,  and  for  any  corrupt  conduct,  in  the  exe- 
cution of  their  duties.  The  legislature,  in  these  enactments, 
undoubtedly  intended  to  impose  upon  these  officers,  having  the 
charge  of  conducting  the  election  and  canvassing  the  votes,  a 
faithful  observance  of  these  provisions,  as  well  to  secure  the 
public  interests,  as  the  rights  of  the  electors ;  but  I  cannot 
think  that  they  intended  that  an  omission  to  comply  in  the  par- 
ticulars where  they  were  departed  from  in  this  instance,  whether 
the  same  occurred  through  the  ignorance  or  inadvertence  of  the 
inspectors,  should  have  the  efiect  to  deprive  a  whole  district  of 
their  sufirage.  This  would  be  punishing  the  innocent  fnr  the 
sins  of  the  guilty.  If  these  directions  of  the  statute  were  dis- 
regarded, through  intentional  neglect  or  the  corrupt  conduct  of 
the  inspectors,  then  it  presents  a  case  where  public  justice  can 
be  administered  in  the  indictment  and  condign  punishment  of 
the  inspectors,  by  fine  and  imprisonment.  {Laws  of  1842,  p. 
184,  i  3.  The  People  v.  Denton,  2  John.  Cases,  275.)  And 
we  have  already  seen,  by  reference  to  the  adjudications,  that 
statutes  directing  the  mode  of  proceeding  of  public  officers 
are  regarded  as  directory,  unless  there  is  something  in  the  stat- 
ute itself  which  plsdnly  shows  a  different  intent  I  think,  both 
upon  principle  and  authority,  we  must  hold  this  election  valid. 
This  rule  seems  to  haye  been  very  steadfastly  adhered  to  by 
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bur  courts,  in  all  cases  iirhere  certain  acts  are  directed  to  be  done 
by  public  ofiScers  within  a  stated  time  and  in  a  particular  man- 
ner, when  those  acts  are  of  a  public  character,  and  concern  the 
public  interest,  or  when  the  rights  of  third  persons  are  concerned. 
We  have  already  seen  that  this  rule  has  been  very  exten- 
i^ively  applied,  as  well  to  officers  of  a  judicial  as  of  a  ministerial 
character.  The  duties  of  inspectors  of  election  partake  some- 
what of  both  characters.  They  have  both  judicial  and  ministe- 
rial duties  to  perform ;  and  when  we  consider  the  character  of 
those  duties  and  the  men  who  are  necessarily  selected  to  fill 
these  offices,  there  is  a  greater  seeming  necessity  of  giving  this 
rule  a  liberal  application  to  them  than  almost  any  other  class 
of  public  officers.  These  offices  are  generally  filled  by  a  class 
of  men  who  are,  to  say  the  least,  not  instructed  in  the  duties  of 
their  office  by  any  previous  course  of  study  or  preparation. 
They  have,  comparatively,  no  duties  to  perform  except  upon  the 
election  day ;  and  the  duties  of  their  office  end  when  they  have 
completed  the  canvass.  And  besides,  these  duties  are  all  ne- 
cessarily performed  in  great  haste  and  despatch,  without  much 
opportunity  for  deliberation ;  and  amidst  the  excitement  and 
bustle  of  surrounding  hundreds  of  electors,  all  pressing  them 
to  a  rapid  despatch  of  their  duties.  It  would  seem,  therefore, 
that  if  the  most  deliberate  judgments  of  the  highest  civil  magis- 
trates in  the  land,  affecting  perhaps  the  dearest  and  most  sacred 
rights  of  life,  liberty  and  property,  are  to  be  held  as  valid,  al- 
though that  ma^strate  may  never  have  taken  the  constitutional 
oath  of  office,  there  is  even  a  greater  seeming  necessity  of  ap- 
plying the  rule  to  this  class  of  public  officers,  and  the  same  may 
be  said  of  their  duties  generally.  And  when  we  take  into  con- 
flideration  the  fact  that  their  acts  concern  political  elections, 
where  party  politics  enter  into  the  canvass,  and  where  the  board 
of  inspectors  are  composed  of  men  of  opposite  political  opinions, 
as  they  are  now  required  to  be,  and  where  their  duties  are  per- 
formed before  the  congregated  electors,  all  eagerly  watching  the 
proceeding  of  the  election,  and  any  departure  from  a  faithful 
performance  of  their  duties ;  there  does  not  seem  to  be  so  much 
danger  of  applying  the  rule  to  them  as  to  many  other  public 
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dBcen  whose  acts  and  conduct  are  public.  But  what  are  the  par- 
ticular irregularities  complained  of  in  this  election  district?  First, 
and  foremost,  is  the  fact  that  the  inspectors  of  election,  as  well 
as  the  clerks,  were  sworn  upon  Olendorf 's  new  method  of  teach- 
ing French,  a  book  probably  as  large  as  the  New  Testament, 
but  not  containing  the  gospels.  This,  we  have  already  shown, 
cannot  invalidate  the  canvass ;  for  they  can  be  no  worse  off  by 
taking  such  an  oath  than  they  would  have  been  had  they  taken 
no  oath.  Second,  in  proceeding  for  a  short  time  with  the  elec- 
tion in  the  morning  with  only  <mB  clerks  There  was  a  seeming 
necessity  for  this,  and  the  omisflion  cannot  be  allowed  to  invali- 
date this  canvass ;  neither  can  the  fact  that  the  boy  Henry  sat 
by  the  table  and  kept  a  list  of  the  Toters,  land  copied  some  from 
the  poll  list  kept  by  the  other  clerk ;  nether  can  the  fact  that, 
after  Price  and  Gilmore  went  to  their  breakfast,  O'Neill  ap- 
pointed McLaughlin  an  inspector,  and  administered  to  him  the 
official  oath,  and  that  he  and  O'Neill  then  proceeded  to  act  as 
inspectors  for  half  an  hour,  while  the  others  were  gone  to  their 
breakfast ;  nor  can  the  fact  that  McLaughlin  assisted  while  the 
other  inspectors  were  eating  their  dinners  in  the  same  room 
where  the  polls  were  held,  and  behind  the  same  table  upon  which 
the  balbt  boxes  were  placed ;  nor  the  fact  that  he  assisted,  by 
the  request  of  the  others,  for  a  short  time  while  all  three  of  them 
were  present ;  and  I  do  not  think  that  the  fact  that  the  polk  of 
the  election  was  held  open  some  tenor  fifteen  minutes  after  sun- 
down, and  some  tenor  fifteen  votes  were  received  after  tiiat  time, 
should  be  held  to  invalidate  this  canvass.  The  statute  is,  that 
the  poll  shall  be  kept  open  till  the  setting  of  the  sim.  There 
is  no  negative  upon  their  power  to  continue  it  after  that  time ; 
and,  as  we  have  already  seen,  our  courts  have  been  very  liberal 
in  holding  these  statutes  directory  as  to  time,  and  as  they  only 
received  the  votes  of  those  in  the  room  at  the  time  the  sun  went 
down,  there  was  no  abuse  ol  a  discretion,  which  I  think  the 
board  possessed.  They  are  required  by  law  to  hold  open  the 
poll  till  sunset  In  this  respect  ihe  statute  would  seem  to  be 
mandatory*  This  statute  requiring  the  board  to  keep  <qpen  the 
poll  till  sunset,  was  to  secure  the  electors'  right  to  vote,  and  not 
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to  abridge  it.  It  was  to  prohibit  the  board  firom  closing  the 
polls  before  that  hour ;  and  not  as  fixing  the  time  of  sunset  as 
the  period  that  should  deprive  the  elector  of  his  franchise,  if  he 
happened  to  stand  before  the  poll  of  the  election  when  the  sun 
went  down.  The  statute  was  intended  to  secure  and  protect 
the  electors  in  their  right  of  voting  to  this  late  hour  of  the  day ; 
and  not  to  fix  a  limit  beyond  which  the  board  of  inspectors 
should  not  receive  a  single  vote.  And  where  they  hold  over  a 
few  minutes  after,  as  in  this  case,  I  do  not  think  it  is  such  an 
irregularity  as  should  invalidate  the  poll  of  the  election ;  and  I 
cannot  think  that  the  fact  that  at  sundown  the  board  agreed  to 
receive  the  votes  of  those  in  the  room,  and  directed  the  police 
officers  to  close  the  outer  door  of  the  room  and  prevent  all  others 
from  coming  in  the  room,  and  who  accordingly  did  so,  ought  to 
be  held  to  render  this  election  invalid,  and  thus  disfranchise 
this  whole  district.  And  I  do  not  see  any  thing  in  ike  manner 
of  canvassing  the  votes  that  should  have  this  effect.  As  I  un- 
derstand the  bill  of  exceptions,  the  state  ticket  was  canvassed 
before  the  policemen  excluded  the  spectators  from  the  room ;  or, 
at  least,  before  they  left  the  room  where  the  election  was  held ; 
and  it  could  not,  therefore,  invalidate  the  election  that  the  cer- 
tificate of  the  canvass  was  made  in  a  private  room,  or  that  the 
same  was  not  immediately  made.  (4  Cowen,  297, 323, 324,  325. 
11  Wend.  611.)  And  there  is  no  doubt  that  their  amended 
return  was  valid,  and  was  an  official  act  which  they  were  au- 
thorized to  perform.  The  bill  of  exceptions  contains  the  follow- 
ing statement  in  regard  to  the  election  in  this  district,  to  wit : 
that  it  was  not  shown  or  alledged  on  said  trial  that  any  illegal 
votes  were  received,  or  any  legal  votes  were  rejected  .at  said 
election ;  but  that  it  did  appear  on  said  trial,  by  the  evi- 
dence of  Price,  O'Neill,  O'Conner,  and  McLaughlin,  who  acted 
as  inspectors  at  said  election,  that  there  was  no  intentional 
irregularity  or  wrong  in  any  part  of  the  proceedings,  and  that 
said  votes  were  fairly  and  honestly  received,  and  accurately 
canvassed  and  returned  by  said  inspectors.  I  have  carefully 
examined  all  the  evidence  in  this  case,  in  regard  to  the  con- 
ducting the  poll  and  canvassing  the  votes  in  Una  district ;  and 
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I  have  not  been  able  to  discover  any  evidence  of  fraud  in  rela- 
tion to  either ;  and  I  tbink,  had  the  jndge  at  the  circnit  allowed 
the  defimdanf  8  coonsel  to  go  to  the  jury  upon  the  question 
irhether  there  was  any  fraud  as  to  the  manner  of  closing  the  polls 
and  canvassing  the  votes  in  this  district,  and  had  the  jury  found 
in  &vor  of  the  defendant  on  these  questions,  that  we  should  be 
required  to  set  aside  their  verdict  as  against  evidence.  The 
judge  at  the  circuit  was  right,  therefore,  in  refusing  to  submit 
this  question  to  the  jury. 

We  will  proceed  in  the  next  place  to  consider  the  question 
whether  the  election  in  the  second  district  in  the  town  of 
Williamsburgh,  in  the  county  of  Kings,  is  to  be  held  invalid  or 
not.  Most  of  the  legal  questions  in  this  case  have  been  dis- 
posed of,  in  considering  the  case  of  the  second  district  of  the 
fourteenth  ward  in  the  city  of  New- York.  I  will  only  say,  that 
I  think  the  evidence  in  this  case  shows  that  the  inspectors  who 
opened  the  poU  in  the  morning,  acted  under  eolor  of  a  legal  ap- 
pointment, and  that  tiiey  are  to  be  regarded  as  ofScers  defacto^ 
acting  under  color  of  title,  which  is  sufficient ;  and  the  fact  that 
they  were  sworn  by  the  town  clerk  is  quite  immaterial,  for  their 
acts  are  valid,  though  no  oath  were  taken  by  them.  There  is 
no  doubt,  also,  that  the  elected  inspectors,  who  came  in  after- 
wards and  took  their  places,  are  to'  be  regarded  as  officers  de 
fctdOy  if  not  dejure^  acting  under  color  of  legal  election.  I  am 
inclined  to  think  that  the  judge  at  the  circuit  was  right  in  al* 
lowing  the  certificate  of  appointment  of  Murphy,  Holmes  and 
Hanford  inspectors  of  said  district.  This  paper  was  proved  by 
the  present  clerk,  Butler,  to  be  in  the  handwriting  of  his  prede- 
cessor in  office ;  and  tiiat  the  same  was  taken  by  him,  Butler, 
from  the  files  of  the  town  clerk's  office  and  brought  to  court  to 
be  used  upon  the  trial ;  and  that  this  paper  was  signed  by  Berry 
and  Sparkman,  supervisors,  and  by  Powell,  a  justice  of  the 
peace  of  said  town,  and  by  Bunde,  the  town  clerk,  and  that 
the  indorsement  upon  the  back  was  in  Buncie's  handwriting. 
The  22d  section  of  title  three  of  the  act  of  April  5th,  1842, 
requires  these  officers  to  file  such  certificate  of  appointment  in 
the  town  clerk's  office.    This  certificate  was  the  best  evidence^ 
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and  was  Bofficiently  proyed ;  and  whether  the  same  was  filed  oa 
the  4th  day  of  NoY^oiber,  or  after,  was  wholly  immaterial,  %b 
the  statute  is  silent  as  to  the  time  of  filing.  (11  Wend.  611. 
4  Cowerh  297.)  But  if  the  statute  had  directed  it  on  the  day 
it  was  made,  it  would  be  regarded  as  merely  directory,  and  theur 
omission  to  do  so  would  not  affect  the  appointment,  as  is  abun- 
dantly shown  by  the  cases  to  which  we  have  referred  in  a  former 
part  of  this  opinion.  It  is  not  important,  therefore,  to  inquire 
whether  the  book,  which  was  allowed  in  evidence  by  the  judge 
at  the  circuit,  to  show  that  this  appointment  was  filed  on  the 
4th  day  NoTember,  was  properly  received  ot  not,  as  the  evidence 
was  wholly  immaterial,  and  must  ever  be,  under  any  conceivable 
view  of  the  case,  and  could  not  affect  the  verdict.  The  fact  diai 
the  board  proceeded  a  while  without  clerks,  one  of  the  inspec- 
tors acting  as  such,  cannot  affect  the  canvass.  They  procured 
clerks  as  soon  as  they  were  able  to  do  so ;  and  I  cannot  think 
that  it  would  invalidate  the  election  had  the  inspectors  them- 
selves kept  the  poll  list^  when  they  had  made  suitable  endeayors 
to  procure  clerks  and  failed.  They  are  the  officers  designated 
by  the  statute  to  hold  the  decti^m,  and  a  part  of  their  duty  is  to 
appoint  clerks  of  the  polls,  and  their  omission  to  do  so  ought 
not  to  invalidate  the  election,  when  all  else  is  fiur*  and  honest 
The  fact  that  a  part  of  the  time  there  were  four  inspectors  aoting 
at  the  poU^  and  that  the  returns  were  signed  by  four,  cannot 
affect  the  election.  This  was  undoubtedly  an  irregularity,  but 
cannot  invalidate  the  electicm.  (7  Wend.  264.  1  John.  500.) 
I  do  not  discover  any  thing  in  the  manner  of  cooductizi^  this  elec- 
tion or  the  canvass  that  should  be  held  to  invalidate  l^e  election ; 
and  as  it  apipears  to  have  been  fairly  and  honestly  conducted,  and 
as  no  complaint  was  made  upon  the  trial,  in  this  respect,  and  the 
true  resuH  of  the  ballot  was  aseertatne<||  with  reasonaUe  cer- 
tainty, I  think  the  votes  of  this  district  shouU  be  allowed  to  Ae 
candidates.  And  I  cannot  but  entertain  iiht  opinioii,  that  the 
retuTBS  made  were  vali^  and  were  properly  allowed  by  the  can* 
vassers.  But  if  the  returns  are  not  good,  we  are  then  required 
to  go  behind  them,  and  ascertain  the  true  canvass.  The  eleotioi^ 
and  not  the  retuni,  is  the  foundation  of  the  right ;  and  it  has 
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been  repeatedly  held,  in  this  court,  that  in  a  suit  of  this  char- 
acter, the  court  aad  jury  are  to  look  beyond  the  returns,  and  in- 
deed beyond  the  ballot  boxes,  if  necessary  to  ascertain  the  truth. 
{  The  People  v*  Ferguson^  8  Cowen^  102.  The  People  r.  Yail^ 
20  Wend.  12.     The  People  v.  Seaman,  6  Denio,  409.) 

The  propositions  which  we  hare  maintained,  in  regard  to  the 
«leetion8  in  these  districts,  dispose  of  all  the  questions  raised, 
except  in  the  western  district  of  the  first  ward  of  the  city  of 
Bvffalo,  where  the  inspectors  of  the  election  were  sworn  upon 
"Watts'  Psalms  and  Hymns,"  and  not  upon  the  gospels.  I 
ought  to  say,  perhaps,  there  is  one  question  presented  in  this 
ease,  which  we  have  not  considered  in  these  other  cases,  and 
that  is,  there  were  three  chaUenged  voters  who  were  sworn  upon 
the  same  book,  and  as  this  question  is  also  presented  i^  one  of 
the  former  cases,  I  will  hereafter  dispose  of  them'  together. 

I  will  not  spend  any  time  in  considering  the  objection  raised 
to  the  ballot  need  in  the  county  of  Herkimer,  for  I  have  not  been 
able,  after  the  most  deliberate  consideration  of  the  objection 
ndsed,  to  perceive  that  there  is  any  thing  in  it.  The  ballots 
were  all  right  as  to  the  state  <^eers,  and  contained  no  more 
names  of  persons  than  there  were  persons  to  be  chosen  at  said 
eleotion.  There  was,  however,  at  the  bottom  of  the  ballot,  "  For 
eovnty  judge,  Eira  Graves ;"  and  this,  it  is  claimed,  renders  the 
haltot  void.  I  take  it  to  be  wholly  immaterial  how  many  names 
a  ballot  contains,  if  it  does  not  contain  more  names  for  the  same 
office  than  there  are  ofiBcers  to  be  elected  at  the  election.  The 
ballot  for  every  off  cer  on  a  ticket  containing  more  than  one  office, 
ttuat  be  regarded  as  a  separate  ballot.  I  think  the  votes  in 
these  three'  towns  were  properly  canvassed,  and  must  be  allowed. 

Tke  next  question  which  I  propose  to  consider  in  this  case,  is 
whedieF  the  judge  at  the  circuit  was  right,  in  refusing  to  sub- 
mit to  the  jtory,  as  a  question  of  &ct,  whether  the  votes  given 
for  Benjamin  0.  W^lch,  j^.,  and  Benjamin  Welch,  were  intended 
to  be  given  for  Benjamin  Welch,  jr.  The  adcfition  of  junior  to 
a  oame  ia  mere  matter  of  description,  and  forms  no  part  of  the 
imme.  It  is,  generally,  to  dietingnish  between  a  father  and  son 
who  reside  a;t  the  same  place.    {FUei  v.  Toungi  11  WemL 
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524.  Blake  y.  Tucker,  12  Verm.  Rep.  45.  Kincaid  t.  Howe, 
10  Mass.  Rep.  208.  Leprot  v.  Bremh  1  Salk.  7.  Cobb  v. 
Lucasj  15  Pick.  9.  Padgett  v.  Lawence,  10  Pa^«,  177.) 
The  chancellor  said,  in  the  case  of  Padgett  y.  Lawrence,  "  The 
word  junior  forms  no  part  of  the  name,  but  is  merely  descriptive 
of  the  person,  and  is  nsnally  adopted  to  designate  the  son,  when 
the  father  bears  the  same  christian  name,  as  well  as  family 
name.  Where  the  word  junior  is  left  out,  it  is  only  presumptive 
evidence  that  the  oldest  person  of  the  name,  and  who  will  answer 
the  other  matters  of  description  in  the  deed,  was  the  grantee  in- 
tended ;  and  the  presumption  may  bo  rebutted,  by  showing  that 
the  grantor  intended  to  convey  to  the  son."  The  court  say,  in  the 
case  of  Cobb  v.  Lucas,  (15  Pick.  9,)  "  The  addition  of  second 
would  as  clearly  distinguish  one  from  an  older  person  of  the  same 
name,  as  junior."  They  add :  ^'  Neither  of  the  terms  constitutes  any 
part  of  the  name,  but  they  are  used  to  describe  and  designate  the 
person,  as  his  residence  is  sometimes  used  for  the  same  purpose." 
The  court  say,  in  the  case  of  Fleet  v.  Youf^,  (11  Wend. 
524,)  that  ^^  the  addition  of  senior  to  a  name  is  mere  matter  of 
description,  and  forms  no  part  of  the  name."  They  say  further, 
<<  the  omission  thereof  furnishes  no  ground  of  variance,  where 
there  is  any  addition  or  description,  by  which  the  real  party  in- 
tended can  be  ascertained."  The  court  say,  in  the  case  of  Blake 
V.  Tucker,  (12  Verm.  Rep.  45,)  ''that  the  mere  fact  that  at 
one  time  the  addition  younger  is  aflixed  to  a  name,  and  not  at 
another  time,  raises  no  reasonable  doubt  of  its  designating  the 
same  person,  especially  when  the  persons  do  not,  at  both  times, 
reside  in  the  same  town."  The  court  say,  in  the  case  of  Leprot 
V.  Brown,  (1  Salk.  7,)  ''  If  a  father  and  son  are  both  called 
A.  B.,  by  naming  A.  B.,  the  father,  prima  facie,  shall  be  in- 
tended." But  they  add :  ''  If  a  devise  were  to  A.  B.,  and  the 
devisor  did  not  know  the  father,  it  would  go  to  the  son.  The 
addition  of  junior  to  the  name  is  only  used  as  merely  descriptive 
of  the  person,  and  as  it  is  an  appendage  which  is  assumed  by 
the  person,  and  discarded  at  will,  it  does  not  constitute  very 
strong  evidence  of  that."  The  court  say,  in  the  case  of  Meet  y. 
YMtng,  (11  Wend.  624,)  that  '<  the  person  who  makes  this  ap- 


OORTLAin)— SEPTEMBER,  1853.  301 

The  People  «.  Cook. 

plicfttioB,  was  Samuel  YouBgi  the  younger,  at  the  comiaeneement 
of  thifl  Boit  before  the  justice,  five  years  since ;  but  for  aught 
that  appears  in  this  case,  he  may  haye  been  Samuel  Young  the 
elder,  in  October  last,  when  this  irrit  of  error  iras  sued  out." 
The  court  say  again,  in  the  case  of  Blake  v.  Tucker^  (12  Verm. 
Rep.  46,)  in  speaking  upon  the  subject :  "  We  are  then  left  to 
the  common  presumption  whether  these  names  intend  the  same 
person,  which  is  in  fa^or  of  the  identity  in  this  case,  because 
<  younger'  is  no  part  of  the  name,  and  he  is  engaged  in  acquiring 
title  to  land  at  one  time,  and  at  another  not  very  remote  in  con- 
veying away  the  same  land.' 

We  must,  therefore,  look  at  the  evidence  in  this  case,  to  ascer- 
tain whether  there  was  sufficient  doubt  left  in  this  case  upon  the 
question,  whether  these  votes  were  intended  for  the  candidate 
Senjanun  Welch,  jr.,  to  require  this  question  to  be  submitted  to 
the  jury.  There«is  no  conflict  in  the  evidence  upon  this  branch 
<^  the  case.  The  facts  iq>on  which  the  question  is  to  be  deter- 
mined, may  therefore  be  said  to  be  undisputed.  But  as  thoy 
are  somewhat  different  in  each  county,  we  will  proceed  to  con- 
sider the  cases  separately.  And  first,  as  to  the  votes  in  the 
county  of  Chemung.  The  undisputable  facts  in  regard  to  the 
ballots  in  this  county  are  these.  The  return  of  the  county  can- 
vassers shows,  that  there  were  68  votes  given  for  Benjamin 
Welch ;  that  in  the  first  election  district  of  the  town  of  Chemung, 
in  said  county,  16  of  said  votes  were  given,  and  in  the  town  of 
Gayuta,  in  said  county,  52  of  said  votes  were  given.  It  appears 
also  that  Benjamin  Welch,  jr.  was  the  democratic  nominee  for 
state  treasurer,  both  in  the  years  1849  and  1851,  nominated  at 
the  Syracuse  convention  in  each  of  those  years,  and  supported 
at  the  polls,  by  his  political  partizans,  for  that  office ;  that  there 
was  no  other  candidate  nominated  or  supported  by  the  demo- 
cratic party,  for  that  office,  in  1849  or  1851.  It  also  appears 
that  the  ballots  for  the  towns  of  Chemung  and  Cayuta,  in  the 
year  1851,  were  printed  by  Julius  Taylor ;  that  by  inadvertence 
or  mistake  some  of  the  ballots  had  the  name  of  Benjamin  Welch^ 
the  junior  being  left  off;  that  four  tickets  were  printed  on  one 
sheet  of  paper,  and  this  omission  occurred  in  every  fourth  ticket ; 
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that  there  were  600  of  these  tieketa  worked  off  and  sen!  out  be- 
fore the  mistake  was  discovered ;  tibat  the  printer  employed  to 
jmnt  the  .ticket  intended  to  print  it  correctly,  with  all  the  names 
of  the  nominees  of  the  Syracuse  convention.  Two  of  these  were 
presented  and  identified  by  Taylor,  as  printed  by  him,  with  the 
junior  off;  that  Taylor  knew  Welch,  the  nominee  for  this  effee, 
personally,  and  intended  to  print  the  ballots  correctly.  It  ap- 
pears that  Lyman  Bamsdell  got  from  Taylor's  printing  office 
200  ballots ;  that  he  voted  one  of  them  before  it  was  discovered 
the  junior  was  off  from  any  of  the  ballots ;  that  it  was  near  12 
o'clock  of  the  day  of  election  before  the  mistake  was  discovered, 
and  then  the  balance  of  the  tickets  were  all  corrected  by  writing 
in  the  junior.  It  appears  that  Bamsdell  folded  all  the  lackets 
which  he  received  for  his  district  It  appears  that  BamsdeU 
supported  Welch,  the  nominee  of  the  convention ;  and  Aat  when 
he  folded  the  ballots  he  did  not  know  whether  the  nominee^s 
name  was  Benjamin  Welch  or  Benjamin  Welch,  jr.,  but  he  sup^ 
posed  the  ballots  were  all  right,  and  took  them  on  trust  It 
appears  that  these  tickets  which  had  the  junior  left  off,  had  the 
name  of  Van  Etten  on  for  assembly,  and  in  all  otiber  respects  it 
contained  the  regular  democratic  ticket.  Van  Stten'snamebmig 
printed  in  the  place  of  Wynkoop,  who  was  the  regular  demo- 
cratic nominee  for  assembly  in  Ghemimg.  It  also  appears  that 
those  who  peddled  tickets  of  this  kind  received  them  £rom  Bams- 
dell, and  distributed  them  to  the  voters  as  the  regular  demoeratie 
ticket  except  the  name  of  Van  Etten,  and  that  they  intended  to 
support  Welch  for  treasurer,  as  well  as  all  the  nominees  of  the 
Syracuse  convention ;  and  that  as  soon  as  the  mistake  was  di^ 
covered,  and  about  the  middle  of  the  day,  the  remaining  ballots 
were  all  corrected.  It  does  not  appemr  that  the  electors  in  this 
district  ever  heard  oS^ot  knew,  any  oAet  Benjamin  Welch  Aan 
the  nominee  of  the  Syracuse  ccmvention,  and  those  who  dietrib* 
uted  these  tickets,  and  were  active  in  i»roeuring  them  to  be  vete^ 
all  swear  that  they  never  heard  of  any  other  Benjamin  Weloli ; 
and  the  same  thing  is  testified  to  by  alt  the  electors  swom^froai 
this  town.  They  say,  at  the  same  time,  that  thej  knew  Benja- 
min Welch  as  a  resident  of  Erie  eoqnty,  and  as  a  former  ^iAd> 
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date  for  the  same  office ;  and  it  appears,  also,  that  in  the  town 
of  Ghemaag,  he  has  as  often  heen  called  Benjamin  Welch,  as 
Benjamin  Welch,  jr.,  and  some  of  the  witnesses  say  more  so. 
Now  if  the  case  stopped  here,  I  apprehend  that  no  one  conld 
hesitate,  for  a  moment,  to  say  that  these  votes  were  intended  to 
he  given  for  Benjamin  Weloh,  jr.,  the  nominee  of  the  Syracuse 
convention.  This  conclusion  is  irresistible,  from  these  undis- 
puted fSscts  in  the  case ;  and  what  does  the  defendant  offer,  to 
overthrow  this  very  plain  and  clear  case  of  intent  ?  There  is  no 
evidence  offered  by  the  defendant  on  the  trial,  to  show  that  any 
person  was  either  nominated  or  known  to  the  electors  in  this 
town,  at  said  election,  except  the  nominee  of  the  Syracuse  con- 
vention. The  only  answer  found  in  the  bill  of  exceptions  is  the 
admission  of  the  plaintiffs,  found  at  fol.  jid/6  of  the  bill,  where  it 
is  admitted  that  Benjamin  Welch,  the  father  of  Benjamin  Welch, 
jr.  who  is  an  obscure  farmer,  and  was  not,  and  never  had  been, 
a  candidate  for  the  office  of  state  treasurer,  w  for  any  other 
office,  and  who  was  an  old  man,  about  70  years  of  age,  and  had 
never  held  any  public  office,  was,  at  the  time  of  said  election, 
living  in  the  county  of  Chenango,  in  this  state.  I  do  not  see 
how  this  weakens  the  case  in  the  least,  for  I  think  it  is  fairly 
infen^le,  from  the  evidence,  that  he  was  wholly  unknown  to  the 
electors  in  this  district.  They  had  never  known  or  heard  of 
such  a  man ;  much  less  is  the  presumption  to  be  indulged,  upon 
this  evidence,  that  they  intended  to  vote  for  him  for  state  treas* 
urer.  I  think,  upon  this  evidence,  the  judge  at  the  circuit  was 
right  in  refusing  to  send  this  case  to  the  jury  upon  this  question. 
The  court  may,  when  the  case  is  clear  {ar  either  party  upon  the 
evidence,  dispose  of  the  case.  If  the  evidence,  in  the  opinion 
of  the  court,  will  not  authorize  the  jury  to  find  a  verdict  for  the 
plaintiff,  they  may  nonsuit  the  plaintiff;  «nd  if  they  would  set 
aside  a  verdict,  upon  the  evidenee  if  so  found,  it  is  their  duty  to 
nonsuit  {Stewart  v.  SimpsoHy  1  Wend.  376.  Demiyer  v. 
Sawyer,  6  Id  436.  WiUm  v.  WiUiams,  14  Id.  146.  Dodd 
V.  DawAy  8  mU,  287.)  And  so,  wh^re  the  evidence  is  unom- 
tradicted,  and  not  sufficiwit  to  warrant  a  verdict  for  the  defend^ 
aal»  tbe  judge  may,  on  such  evidence,  direct  a  verdict  for  the 
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plaintiff,  instead  of  submitting  the  question  of  the  snfSciency 
of  the  evidence  to  the  jury ;  and  a  new  trial  will  not  be  granted, 
when  he  assumes  to  do  so,  if  a  verdict  for  the  defendant  would 
be  against  the  clear  weight  of  the  evidence.  {Nichoh  v.  Oold- 
smith,  7  Wend.  160.  Rudd  v.  Davis,  8  HiU,  288.)  This  rule 
applies,  with  peculiar  force,  to  a  case  like  the  present,  and  is 
one  where  the  exercise  of  this  power,  by  the  court,  is  eminently 
proper.  There  is  no  dispute  about  the  facts  in  this  case.  The 
only  question  is  as  to  the  legal  effect  of  the  evidence ;  and  taking 
the  facts  all  together,  in  their  most  favorable  light,  they  would 
not  have  warranted  a  verdict  for  the  defendant  upon  this  branch 
of  the  case.  The  case  is  substantially  the  same,  in  regard  to 
the  52  Totes  given  for  Benjamin  Welch  in  the  town  of  Gayuta, 
in  the  county  of  Chemung ;  only  I  think  the  case  is  made  a  little 
stronger  in  behalf  of  the  plaintiff,  by  the  calling  of  more  wit- 
nesses from  that  town,  and  for  the  reasons  stated  in  regard  to 
the  case  of  the  second  district  in  the  town  of  Chemung.  I  think 
the  judge  ruled  correctly  in  regard  to  these  votes  in  Cayuta. 

We  will  proceed  to  consider,  in  the  next  place,  whether  the 
forty>seven  votes,  given  in  the  county  of  Tompkins,  for  Benja- 
min Welch,  were  intended  for  the  candidate,  Benjamin  Welch, 
jr.  The  undisputed  facts  in  regard  to  this  case,  as  they  appear 
in  the  bill  of  exceptions,  are  these :  these  forty-seven  votes, 
given  in  this  county,  for  Benjamin  Welch,  were  all  given  in  the 
town  of  Lansing,  in  said  county.  In  election  district  No.  1, 
forty  of  them  were  given,  and  in  district  No.  2,  seyen.  It  ap- 
pears that  one  Henry  March,  who  was  the  whig  nominee  for 
superintendent  of  the  poor,  in  the  county  of  Tompkins,  procured 
to  be  printed,  at  the  Ithaca  Journal  office,  some  300  to  400  bal- 
lots, with  his  name  in  the  place  of  Mr.  Seaborn,  the  democratic 
nominee  for  that  office,-  and  that  he  directed  the  whole  democratio 
state  ticket  to  be  printed  upon  the  ballot,  with  the  excep- 
tion above  stated,  and  that  the  printer,  through  inadyertence, 
left  off  the  junior  to  the  name  of  Benjamin  Welch  for  state 
treasurer.  March  received  these  tickets,  believing  them  to  be 
the  true  and  regular  democratic  tickets,  with  the  exception  of 
his  own  name,  and  distributed  them  in  both  election  districts  in 
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«aid  town  as  such.  It  seems  that  March  procured  these  tickets 
to  be  printed  at  the  suggestion,  and  to  accommodate  certain  of 
his  democratic  neighbors  and  friends,  who  were  willing  to  vote 
for  him,  and  distributed  them  amongst  his  democratic  friends, 
as  the  true  democratic  ticket,  his  name  excepted.  It  appears, 
also,  that  all  the  ballots  in  this  town,  which  had  the  name  of 
jonior  off,  had  also  the  name  of  March  for  superintendent  upon 
them ;  that  these  ballots  were  placed  in  the  hands  of  democrats, 
who  swear  that  they  intended  to  support  and  vote  for  all  the 
democratic  nominees,  except  in  the  case  of  March,  and  that  they 
distributed  these  tickets  as  such,  and  voted  them,  believing 
them  to  be  such ;  that  they  intended  to  support,  by  their  suffrages, 
Benjamin  Welch,  jr.,  the  nominee  of  the  Syracuse  convention ; 
and  some  of  them,  who  discovered  that  the  junior  was  off,  say, 
that  they  were  advised  and  believed  that  it  would  make  no  dif- 
ference with  the  ballot,  and,  as  well  those  who  peddled  these 
tickets,  as  all  others  that  were  sworn  who  voted  them,  unite  in 
saying,  that  such  was  their  intent  to  support  Mr.  Welch,  and 
that  they  supposed  it  would  make  no  difference  whether  the  junior 
was  off  or  not.  And  all  unite  in  saying,  that  they  heard  of  no 
other  candidate  of  that  name  at  the  election^  and  neither  knew 
nor  had  they  heard  of  any  other  man  of  that  name.  And  all  the 
evidence  in  the  case,  to  rebut  the  presumption  that  these  votes 
were  intended  to  be  given  for  Benjamin  Welch,  jr.,  the  nominee 
of  the  Syractise  convention,  is  the  admitted  fact  that  Benjamin 
Welch,  the  father  of  Benjamin  Welch,  jr.,  a  man  of  about  seventy 
years  of  age,  an  obscure  farmer,  who  was  not  a  candidate,  and 
never  had  been,  for  the  office  of  treasurer,  and  who  had  never 
held  any  public  office,  or  been  a  candidate  for  any,  was,  at  the 
time  of  said  election,  living  in  the  county  of  Ohenango,  in  this 
state.  I  think  the  evidence  of  the  intention,  in  regard  to  these 
votes,  is  quite  as  strong,  if  not  stronger,  than  in  either  of  the 
other  cases ;  and  for  the  reasons  stated,  in  regard  to  the  first  con- 
sidered of  those  cases,  I  think  the  judge  at  the  circuit  was  fully 
justified  in  holding  as  he  did  in  regard  to  these  votes.  These 
facts  were  all  uncontroverted  and  undisputed,  and  the  intent  of 
the  voters  is  too  apparent  to  even  submit  the  question  to  a  jury. 
Vol.  XIV.  89 
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The  case  in  Ontario  county  is  somewhat  different  from  either 
of  the  others.  It  appears  from  the  statement  of  the  official  can- 
vass in  that  conntj,  that  the  whole  number  of  yotes  given  for 
state  treasnrer  was  j6591,  of  which  3664  were  for  James  M. 
Cook,  2827  for  Benjamin  Welch,  jr.,  and  S2  for  Benjamin  0. 
Welch,  jr.  It  also  appears,  by  the  return  of  the  inspectors  of 
the  electon  in  the  town  of  Richmond,  in  said  county,  that  the 
whole  number  of  votes  for  state  treasurer  in  that  town  waa 
276,  of  which  119  were  for  James  M.  Cook,  109  for  Benjamin 
Welch,  jr.,  and  82  for  Benjamin  0.  Welch,  jr.,  and  that  these  32 
are  the  same  votes  stated  in  the  county  canvass,  and  also  in  the 
-atate  canvass,  for  Benjamin  0.  Welch,  jr.,  and  not  allowed  to 
the  candidate  Benjamin  Welch,  jr.  It  also  appears,  from  the 
•testimony  of  Jacob  J.  Madison,  that  he  printed  the  greater  part 
of  the  democratic  ballot,  uaed  in  said  county,  at  said  election ; 
that  he  printed  six  tickets  upon  one  sheet,  and  that  one  ticket 
in  every  six  had  the  letter  C.  in ;  that  the  c<mipo8itor  put  the 
letter  0.  in  all  the  ballots,  and  that  he  read  the  proof  sheet,  and 
marked  out  the  0.,  and  the  compositor  corrected  all  but  one.  It 
also  appears  that  Joseph  Oarfinghouse  got  from  said  Madison 
one  package  oS  said  ballots,  and  Dr.  Simmons  got  another  pack- 
age, both  of  which  were  taken  to  the  polls  of  the  said  town  of 
Richmond,  and  there  distributed  by  them.  It  also  appears  that 
said  Madison  furnished  similar  tickets  to  the  towns  of  Na- 
ples and  Gorham,  in  said  county.  It  is  also  proved  by  said 
Madison  that  Benjamin  Welch,  jr.,  was  the  democratic  candi- 
date for  state  treasurer,  and  had  been  nominated  by  the  demo- 
eratic  state  conventions  in  1849  and  1851 ;  that  said  Mad- 
ison edited  a  democratic  paper,  and  knew  of  no  other  democratic 
candidate  for  state  treasurer  than  Benjamin  Welch,  jr. ;  that  alt 
the  time  of  the  election  he  had  never  known,  or  heard  of  any 
other  man  by  the  name  of  BemjamiA  Welch,  or  Benjamia  0. 
Welch,  except  Bmjamin  Welch,  jr.,  of  BuffiJo;  that  said 
Benjamin  Welch,  jr.,  was  known  to  be  tiie  regular  demo- 
tnAc  candidate  for  treasurer  at  said  election.  It  was  also 
proved  by  Jos^h  Churfinghouse,  Oscar  F.  Pieipotft,  Perry  M. 
Bitttly,  and  DeKter  B.  Hawks,  that  tiiey  were  present  lat  the 


OC^TLAHD-SEPTEMBER,  1862.  307 

The  People  v.  Cook. 

polls  in  the  said  town  of  Richmond  at  said  etecticHi ;  thftt  they 
knew  Benjamin  Welch,  jr.,  to  be  an  editor  of  a  paper  in  Buffalo^ 
and  the  democratic  candidate  for  state  treasurer;  that  they 
knew  of  no  other  man  by  the  name  of  Benjamin  Welch,  Benja- 
min Welch,  jr.,  or  Benjamin  C.  Welch,  jr.,  nor  had  they  heard 
of  any  other ;  that  no  man  by  the  name  of  Welch,  except  the 
candidate  Benjamin  Welch,  jr.,  was  a  candidate,  or  named  as 
such,  at  that  election,  to  their  knowledge ;  that  the  hallota 
printed  at  Madison's  office  were  folded  by  one  of  the  witnesses, 
and  distributed  and  voted  at  said  election  as  the  regular  demo- 
cratic state  ticket ;  and  that  the  C,  in  the  name  of  Welch,  in 
the  printed  sheet,  was  not  noticed  till  4  o'clock  P.  M.  on  said 
deotion  day.  The  only  evidence  offered  or  given  by  the  defend* 
ant,  bearing  in  any  manner  upon  this  branch  of  the  case,  is  the 
admission  contained  in  the  bill  of  exceptions,  before  referred  to, 
that  Benjamin  Welch,  the  father  of  Benjamin  Welch,  jr.,  was 
living  in  the  county  of  Chenango,  in  this  state.  It  has  been 
repeatedly  held,  in  this  courts  that  the  middle  letter  between  the 
christian  and  surname  does  not  prejudice,  even  in  judicial  pro* 
I  ceedings  and  in  conveyances  of  estates.    It  is  no  part  of  the 

I  name,  for  the  law  knows  only  of  one  christian  name.    {Franh' 

Im  V.  Tedmadge,  5  John,  84.  Roosevelt  v.  Oardiniery  2  Cawen^ 
468.  MUk  V.  Christie  and  Toddy  1  HUt,  102.  Braiton  v. 
SeymouTy  4  Wattsf  iZ.  829.)  Judge  Oowen,  speaking  upon  this 
subject,  in  the  case  of  MiUc  v.  Christie  and  Toddy  says :  ''The 
middle  letter  was  no  part  of  the  name,  and  was  therefore  prop- 
erly rejected  as  surplusage,  both  in  the  pleadings  and  evidence." 
The  court  say,  in  the  case  in  4  WattSy  ''An  initial  letter  inter* 
posed  between  the  christian  and  surname  is  no  part  of  either." 
They  add :  "It  is  evidently  no  part  of  the  surname,  for  it  is 
supposed  to  be  the  exponent  of  an  appdlation  received  in  bap- 
tism ;  and  it  is  no  part  of  the  christian  name,  for  no  person  can 
bave  more  than  one  christian  name."  They  say  further,  the 
initial  letter  expresses  no  word,  and  consequently  nothing  tiiat 
can  pass  for  a  name,  or  a  part  of  a  name.  (4  Watt^  Rep.  829.) 
To  the  same  effect  is  Jiexv.  Newmany  (1  Lord  Rcq^manifSBSL) 
The  letter  0*  being  no  part  of  the  name,  it  leems  to  me  tibal 
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these  votes,  given  in  the  town  of  Richmond,  should  be  allowed 
to  the  candidate  Benjamin  Welch,  jr.  If,  however,  we  go  be- 
hind the  returns,  as  we  are  required  to  do  in  this  ease,  and  eon^ 
sider  the  question  as  it  stands  reflected  in  the  evidence,  there 
can  be  no  doubt  but  that  these  votes  were  intended  for  the  can- 
didate Benjamin' Welch,  jr.  The  whole  evidence  in  this  case, 
in  regard  to  these  votes,  all  concurs  to  identify  him  as  the  man 
for  whom  they  were  intended,  and  nothing  could  be  more  unjust 
and  subversive  of  the  fundamental  principles  of  our  government, 
than  to  deprive  this  candidate  of  his  election,  upon  such  evidence 
as  this.  The  evidence  upon  which  this  question  is  to  be  deter* 
mined,  is  all  undisputed.  There  is  not  a  single  disputed  fact 
for  a  jury  to  find  in  regard  to  this  branch  of  the  case.  It  be- 
comes, therefore,  wholly  a  matter  of  inference,  or  legal  intent,  to 
be  drawn  from  undisputed  facts.  And  in  this  case  there  can- 
not be,  upon  this  evidence,  any  danger  of  mistaking  the  voice 
of  the  electors ;  and  I  entertain  no  doubt  that  the  judge  at  the 
circuit  was  right,  in  ruling  as  he  did,  in  his  refusal  to  submit 
this  branch  of  the  case  to  the  jury.  There  is  a  question  raised 
upon  the  returns  from  the  towns  of  Naples  and  Gorham,  in  this 
county,  and  which  has  undoubtedly  originated  from  the  same 
cause,  and  is  all  attributable  to  the  same  mistake  of  the  printer  of 
these  ballots.  The  returns  from  these  towns  state  that,  in  the 
2d  election  district,  62  votes  were  given  for  Benjamin  Welch,  jr., 
and  the  same  number  for  James  M.  Cook,  for  state  treasurer, 
and  which  votes  were  canvassed  and  allowed  to  them  respec- 
tively by  the  county  canvassers  and  by  the  state  canvassers, 
and  that  the  specimen  ballot  attached  to  said  return,  headed 
''  State,"  had  thereon  for  state  treasurer  the  name  of  Benjamin 
G.  Welch,  jr.,  and  there  was  also  written,  partly  on  said  ballot, 
and  partly  on  the  paper  to  which  it  was  attached,  words  indi* 
eating  that  60  balbts  of  that  kind  were  received,  and  no  ballot 
attached  to  said  return  having  thereon  the  name  of  Benjamin 
Welch,  jr.  And  the  same  question,  upon  precisely  the  same 
state  of  facts,  except  the  difference  in  the  number  of  votes,  is 
presented  by  the  returns  from  the  town  of  Naples.  The  judge 
at  the  circuit  decided  that  the  votes  in  Naples  and  Oorham,  On^ 
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tario  county,  for  Benjamin  C.  Welch,  jr.,  were  intended  for  Ben- 
jamin Welch,  jr.,  and  were  properly  canvassed  as  snch,  to  which 
the  defendant  excepted.  I  am  inclined  to  think  that  the  judge 
at  the  drcnit  decided  correctly,  in  allowing  this  canvass  to  stand, 
in  these  towns,  upon  the  evidence  in  the  case.  The  inspectors 
had  decided  that  these  votes  were  intended  for  Benjamin  Welch, 
jr.,  and  so  had  allowed  them,  and  so  did  the  county  and  state 
canvassers.  The  duty  of  the  inspectors,  as  well  as  the  county 
and  state  canvassers,  partakes  of  a  two  fold  character ;  as  some 
of  their  duties  are  judicial,  and  some  ministerial.  In  determin- 
ing whether  certain  ballots  are  intended  for  a  given  candidate, 
or  not,  they  act  in  a  judicial  capacity ;  while,  in  certifying  a 
return  of  the  cavass,  their  act  is  purely  ministerial.  I  think, 
therefore,  that  it  devolves  upon  the  defendant  to  impeach  this 
determination  by  some  legitimate  evidence  ;  or  else  it  must  be 
allowed  to  stand  as  they  have  determined  it.  And  besides,  the 
middle  letter  "  0."  is  not  regarded  as  any  part  of  the  name,  and 
the  insertion  of  it  is  satisfactorily  accounted  for  by  the  printer. 
There  is  nothing  in  the  objection  taken  by  the  defendant's  coun- 
sel to  the  sufficiency  of  the  returns  from  the  second  district  of 
the  fourteenth  ward  in  the  city  of  Kew-Tork,  at  fol.  230  of  the 
bill.  The  returns  show  that  there  were  but  398  votes  given  in 
that  district  for  state  treasurer ;  and  there  is  nothing  therefore 
in  the  first  objection.  And  the  omission  of  the  inspectors  to  at- 
tach a  specimen  ballot  to  their  return  cannot  affect  the  case,  for 
two  reasons  :  First,  the  omission  is  not  an  insuperable  objection 
to  the  return ;  (The  People  v.  Set/niaur,  5  Defiio,  412 ;)  and 
besides,  the  evidence  in  the  case  goes  behind  the  certificate,  and 
shows  the  true  state  of  the  ballot  at  the  polls,  which  is  clearly 
admissible,  and  which  must  control.  ( The  Peaj}le  v.  Vail,  20 
Wend.  14  and  15.  20  Pick.  490,  491,  492.)  There  is  an  ob- 
jection taken  in  regard  to  the  election  in  the  second  district  of 
the  fourteenth  ward  in  the  city  of  New- York,  and  also  in  the 
western  district  of  the  first  ward  in  the  city  of  Buffalo,  which 
we  have  omitted  to  notice ;  and  as  they  are  precisely  the  same 
in  principle,  we  will  consider  them  together. 
It  appears  that  two  challenged  voters  were  sworn  in  the  second 
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district  of  the  fourteenth  ward,  upon  Olendorf 's  French  Gram- 
mar, and  in  the  western  district  of  the  first  ward  of  the  city  of 
Buffalo,  three  challenged  Yoters  were  sworn  upon  Watts'  PsalniB 
and  Hymns.  The  common  law  doctrine  is,  that  an  oath  taken 
in  any  form  to  which  the  affiant  assents,  and  by  which  he  intends 
to  be  bouod,  is,  if  administered  by  a  competent  tribimal,  a  valid 
oath.  (  WharL  Am.  C.  Law,  185.  16  Pidc.  156.  Rosco^s 
Crim.  Ev.  130,  ed,  1846.  6  Carringtm  ^  Pojfnej  571. 
Ccwen  4*  HiWs  Notesj  705,  n.  494.)  It  is  said,  however,  that 
our  statute  (2  R.  S.  407,  §  82)  has  prescribed  the  form  of 
administering  the  oath ;  and  that  it  requires  all  persons  to  be 
Bwom,  by  laying  their  hands  upon  and  kissing  the  gospels, 
unless  the  witness  expresses  a  different  desire.  It  was  held, 
however,  in  the  ease  of  The  State  v.  Wkittenhurst,  (2  Hawk 
458,)  that  any  form  pointed  out  by  the  witness  is  binding,  and 
he  may  be  indicted  for  perjury  upon  it ;  and  they  add,  so  he 
may,  though  he  omit  to  make  known  his  scruples  of  conscience, 
and  be  sworn  in  the  common  law  form,  or  any  other  binding 
form.  They  add,  by  submitting  to  be  sworn  in  the  common  form, 
he  makes  his  election,  and  is  estopped  to  set  up  his  soruples. 
(  CotDen  4*  BUTs  NoteSj  705.)  It  is  also  said  in  the  case  of  Tke 
Rex  V.  Brodribb,  (6  C.  ^  P.  571,)  that  if  the  oath  admiidstered 
was  intended  to  be  administered  as  binding,  and  was  so  received 
by  the  party,  it  is  equally  within  the  statute  against  per}uiy, 
whether  the  book  on  which  he  was  sworn  was  a  testament  or 
not.  It  would  seem,  therefore,  to  say  the  least,  that  it  is  very 
doubtful  whether  perjury  could  not  be  assigned  upon  these 
oaths.  If  so,  they  must  be  considered  valid.  Kit  should  be  held 
that  our  statute,  in  regard  to  oaths,  had  not  abrogated  the  oom?* 
mon  law  rule,  there  can  be  no  doubt  but  that  these  oaths  must  be 
held  valid.  It  is  not  necessary  to  place  the  case,  however,  upon 
this  ground ;  for  it  would  be  absurd  to  hold,  that  the  receiving 
of  5  illegal  votes,  in  these  two  districts,  is  to  disfranchise  both 
districts,  and  render  the  elections  therein  invalid  The  most  that 
can  be  claimed  on  the  well  settled  law  of  the  case  is,  that  these 
5  votes  should  be  rejected,  and  that  cannot  affect  the  result* 
(3  HiU,  42.    7  Cawen,  158,    5  Denw,  409.)    There  is,  Ibe- 
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lierBy  but  one  other  objection  to  this  case  to  be  considered.  It 
Beems  that  the  poll  lists  in  Wilfiamsborgh  disagreed  some  80 
votes,  and  the  inspectors  drew  out  enough  to  reduce  the  ballot 
to  the  lowest  poll  list.  This  was  an  irregularity,  but  cannot 
invalidate  the  election ;  and  these  80  vetes,  if  all  allowed  to  the 
defendant,  cannot  change  the  result,  and  this  is  the  most  that 
can  be- claimed  by  him.  I  believe  that  we  have  gone  through 
with  the  entire  case,  and  considered  substantially  all  the  ques- 
tions presented  by  the  bill  of  exceptions.  There  are  many  of 
these  questions  which,  in  the  theory  of  our  government,  are  of 
vftst  importance ;  and  which  present  considerations  of  intrinsic 
difficulty.  I  cannot  but  think,  however,  that  to  hold  that  the 
omissions  of  these  officers,  through  negligence,  mistake  or  other 
inadvertence  to  comply  with  all  these  directions  of  the  statute, 
should  have  the  effect  to  disfranchise  the  electors,  would  be  un- 
just in  the  extreme,  and  indeed  subversive  of  the  fundamental 
principles  of  our  government.  I  think  that  iheenly  sensible  rule 
upon  this  subject  is  not  to  permit  such  omissions,  whether  they 
are  the  result  of  negligence,  ignorance,  mistake  or  fraud,  to  in- 
validate the  election,  whenever,  by  going  behind  the  returns, 
the  canvass,  or  even  the  ballot  boxes,  the  true  state  of  the  can- 
vass or  ballot  can  be  obtained,  and  the^  expressed  will  of  the 
electors  ascertained ;  and  the  cases  in  this  court  have  already 
gone  this  length.  (4  Cowen,  297.  8  Id.  102.  20  Wend.  14. 
S£Ra,42.  &Denio,  409.  20  Pidt.  484.)  In  the  case  under 
consideration,  the  investigation  has  been  carried  behind  both 
the  returns  and  the  ballot  box,  and  I  think  it  has  been  shown, 
very  satisfactorily,  and  beyond  any  reasonable  doubt,  that  if  the 
clearly  expressed  will  of  the  electors  is  to  control  in  the  matter, 
the  defendant  is  not  entitled  de  jure  to  hold  the  office  he  now 
possesses ;  and  it  is  equally  clear  that  Benjamin  Welch,  jr.,  id 
by  the  clearly  expressed  will  of  the  electors,  as  declared  through 
the  ballot  boxes,  entitled  to  the  office. 

(hi  AT,  J.  The  first  question  I  propose  to  consider  is  upon  the 
raling  at  the  circuit,  refusing  to  submit  to  the  jury,  as  a  ques- 
tion of  &ct,  whether  the  ballots  voted  at  the  last  general  election 
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for  Benjamin  C.  Welch,  jr.,  and  those  for  Benjamin  Welch, 
without  the  addition  of  jr.,  were  intended  by  tiiose  who  voted 
them  for  Benjamin  Welch,  jr. 

All  the  ballots  for  Benjamin  G.  Welch,  jr.  were  voted  by  the 
electors  of  the  towns  oL  Richmond,  Oorham  and  Naples,  in  the 
county  of  Ontario ;  and  all  those  for  Benjamin  Welch,  without 
the  addition  of  jr.,  were  voted  by  the  electors  of  the  towns  of 
Chemung  and  Cayuta,  in  Chemung  county,  and  in  the  town  of 
Lansing,  Tompkins  county.  To  establish  that  these  ballots 
were  voted  by  persons  who  intended  to  vote  for  Benjamin  Welch, 
jr.,  it  was  shown  that  he  resided  in  Buffalo,  and  was  generally 
known  to  the  electors  of  these  towns  as  the  candidate  nominated 
by  the  state  convention  of  his  party,  held  at  Syracuse  in  the  fall 
of  1851,  for  the  office  of  state  treasurer.  That  the  ballots  printed 
for  circulation  in  the  towns  of  Richmond,  Gorham  and  Naples, 
were  printed  upon  sheets,  each  having  upon  it  six  ballots.  In 
each  of  these  ballots  the  compositor  placed  the  letter  '^  C."  in  the 
name  of  Welch,  as  the  initial  of  a  middle  name ;  and  when  the 
proof  was  read,  the  letter  "  C."  was  marked  out,  but  by  mistake 
was  omitted  to  be  taken  out  of  one-sixth  of  the  ballots  in  each 
sheet.  These  ballots,  thus  mistakenly  printed,  were  folded, 
circulated  and  voted  by  several  of  the  electors  of  Richmond,  who 
upon  the  stand  testified  that  they  intended  to  vote  for  Benjamin 
Welch,  jr.,  the  candidate  of  the  Syracuse  convention ;  that  no 
other  man  by  the  name  of  Welch  was  known  to  or  heard  of  by 
them,  as  a  candidate  for  the  office  of  state  treasurer,  than  Mr. 
Welch  of  Buffalo,  the  nominee  of  that  convention.  The  ballots 
of  this  description  voted  in  Naples  and  Gorham,  were  under- 
stood by  the  inspectors  of  election  in  each  of  those  towns  to  be 
intended  for  Benjamin  Welch,  jr.,  and  were  therefore  counted 
and  allowed  to  him  in  the  canvass  of  the  votes  in  each  of  those 
towns.  Those  in  Richmond,  32  in  all,  were  allowed  to  Benja- 
min C.  Welch,  jr.,  and  not  to  Benjamin  Welch,  jr. 

In  the  county  of  Chemung,  a  portion  of  the  party  who  sup- 
ported the  nominees  of  the  Syracuse  convention,  were  dissatis- 
fied with  their  party  candidate  for  the  assembly,  and,  mA  a 
view  to  defeat  his  election,  procured  tickets  to  be  printed,  sub* 
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6litating  the  name  of  the  opposing,  instead  of  that  of  the  candi- 
date of  their  own  party  for  that  office.  These  tickets  were  all 
procnredy  printed  and  circulated  by  persons  who  intended  to 
anpport  Benjamin  Welch,  jr.  for  the  office  of  state  treasurer; 
but,  by  mistake  at  the  printing  office,  the  addition  of  jr.  was 
omitted  in  one-fourth  of  the  tickets  thus  procured  and  circulated 
in  the  towns  of  Oayuta  and  Chemung.  In  Tompkins  county, 
the  whig  candidate  for  the  office  of  superintendent  of  the  poor 
procured  democratic  tickets  to  be  printed,  except  the  substitu- 
ti<m  of  his  own  name  instead  of  the  name  of  the  democratic  nom- 
inee for  that  office.  In  printing  these  tickets  the  addition  of  jr. 
to  the  name  of  Welch  was  also  by  mistake  omitted.  The  tickets, 
ihus  mistakenly  printed,  were  circulated  in  the  town  of  Lansing, 
where  47  of  them  were  voted.  It  was  shown  by  several  of  the 
electors  in  each  of  these  towns  of  Oayuta,  Chemung  and  Lan- 
sing, who  voted  the  ticket  shown  to  have  been  erroneously 
printed  by  mistake,  that  they  intended  t6  support  Benjamin 
Welch,  jr.,  the  nominee  of  the  Syracuse  convention ;  some  testi- 
fying that  he  was  as  well  known  by  the  name  of  Benjamin 
Welch,  as  Benjamin  Welch,  jr. ;  and  others,  that  they  supposed 
the  addition  of  jr.  made  no  difference  in  the  ballot;  all  conourrii^ 
in  the  statement,  that  they  did  not  know  and  had  not  heard  of 
any  other  man  by  the  name  of  Welch,  as  a  candidate  for  state 
treasurer,  than  the  nominee  of  the  Syracuse  convention.  As  a 
further  evidence  that  the  several  persons  who  voted  the  ballots 
in  which  the  C.  was  inserted,  as  well  as  those  upon  which  the 
jr.  was  omitted,  were  of  the  party  who  nominated  Mr.  Welch, 
and  intended  to  vote  for  him,  it  was  shown  by  the  election  re- 
turns from  each  of  these  towns,  that  if  these  ballots  were  counted 
for  him,  his  vote  in  each  town,  in  which  they  were  circulated 
and  voted,  would  be  equal  to  his  associates  upon  the  state  ticket^ 
and  no  more. 

There  was  no  evidence  that  any  other  Benjamin  Welch  than 
Benjamin  Welch,  jr.  of  Buffalo  existed,  except  his  &ther,  an 
old  man  about  70  years  of  age,  a  farmer  residing  in  Chenango 
county,  but  slightly  known,  who  was  not  at  the  last  election,  and 
never  had  been,  a  candidate  for  or  held  any  public  office;  nor 
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"was  there  any  evidence  of  the  existence  of  a  man  called  Senja- 
min  0.  Welch,  jr.  If  proper  interrogatories  had  been  submitted 
io  the  jury  with  a  view  to  a  special  verdict,  they  most^  and 
doubtless,  would  have  found,  1st.  That  Benjamin  Welch;  jr.  waa 
nominated,  at  a  state  convention  held  at  Syracuse  in  the  fall  of 
1851,  for  the  office  of  state  treasurer.  2d.  That  no  person  by 
the  name  of  Welch,  other  than  the  nominee  of  that  oonventioD, 
was  known  to  or  heard  of  by  the  electors  t>f  either  of  those  towns 
as  a  candidate  for  that  office.  Sd.  That  the  ballots  having  upon 
them  the  name  of  Benjamin  G.  Welch,  jr.,  and  those  having 
upon  them  the  name  of  Benjamin  Welch,  without  the  addition 
0f  jr.,  were  thus  printed  by  mistake  of  persons  who  intended  to 
print  them  for  Benjamin  Welch,  jr.  4tL  That  the  positive 
evidence  of  all  those  called  to  the  stand,  who  voted  those  tickets, 
established  tiieir  intention  to  vote  for  Benjamin  Welch,  jr. ;  and 
that  all  those  who  voted  them,  including  those  not  called  as  wit- 
»esses,  were  of  the  parly  who  nominated  him.  Nothing  then 
temained  to  be  found,  except  that  all  those  who  voted  the  resi- 
due of  the  tickets  erroneously  printed,  intended,  like  those  called 
to  the  stand,  to  vote  for  Benjamin  Welch,  jr. ;  and  this  they 
must  have  found,  (had  it  been  submitted  to  them,)  as  an  inevita* 
ble  result,  firom  the  previous  facts.  A  verdict  otherwise  would 
have  been  against  an  unbroken  current  of  evidence,  and  without 
•  fSaust  to  sustain  it.  The  presumption  is  that  the  electors  in- 
tended to  vote  for  some  man  by  the  name  of  Welch,  either  known 
to  or  heard  of  by  them,  and  not  for  a  fictitious  or  imaginary 
name.  The  evidence  was  clearly  sufficient  to  establish,  prima 
faciei  ^i^  ^0  other  man  by  the  name  of  Welch,  except  Benjar 
mia  Welch,  jr.  of  Buffido,  was  a  candidate  for  the  office  of  state 
treasurer ;  and  without  evidence  to  rebut  it,  a  verdictcf  the  jury 
that  these  votes  were  not  intended  by  the  persons  who  gave  them 
for  Benjamin  Welch  jr.,  could  not  have  been  upheld.  I  see  no 
reason,  therefore,  to  doubt  the  correctness  of  the  ruling  at  circuit. 
The  remaining  questions  are  as  to  the  official  character  of  the 
persons  acting  as  inspectors  of  election ;  tiie  formation  of  the 
board ;  the  manner  of  voting,  the  validity  of  challenged  votes ; 
-and  of  the  manner  of  closing  the  polls  and  canvassing  the  votes. 
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The  first  of  these  questions,  in  their  legal  order,  arises  oat  of  the 
defendant's  objeclion  to  the  validity  of  the  election  in  the  second 
election  district  of  the  then  town  of  Williamsbnrgh ;  whieh  is, 
that  the  persons  who  opened  the  polls,  appointed  clerks  and  re* 
ceived  the  votes  in  the  early  part  of  the  day,  were  not  even  de 
faei0  inspectors  of  election.  When  the  time  arrived  tor  open- 
ing the  polls,  none  of  the  regularly  elected  inspectors  of  election 
for  that  district  appeared.  Their  absence  warranted  the  ap- 
pointment of  others  in  their  stead.  {Laws  of  1842,  p.  88, }  22.) 
A  paper  was  produced,  bearing  date  November  4th,  1861,  signed 
by  the  supervisors,  a  ju^ice  of  the  peace  and  the  town  clerk  <^ 
Williamsburgh,  appointing  the  'persons,  who  opened  the  polls, 
inspectors  of  election  for  the  2d  election  district  of  that  town. 
The  signatures  and  official  characters  of  those  who  signed  it 
were  proved.  The  book  of  the  town  clerk  of  that  town  was  pro- 
duced by  the  person  having  its  legal  custody,  and  proved.  From 
this  it  appeared,  in  the  handwriting  of  the  then  town  clerk  of 
that  town,  in  the  chronological  order  of  filing  papers,  that  an 
appointment  of  inspectors  of  election  for  tho  2d  district  of  that 
town  was  filed  November  4th,  1851.  It  also  appeaudd  that  the 
appointment  produced  was  indorsed  in  the  handwriting  of  the 
town  clerk,  filed  November  4th,  1851.  This  appointment,  to 
have  been  a  valid,  legal  appointment,  as  against  others  claimbg 
the  office^  should  have  beeji  signed  by  more  than  one  justice,  in 
oonjunction  with  the  other  officers  who  signed  it  The  statute 
confers  the  power  to  appoint  inspectors,  when  the  chosen  ones 
shall  be  absent,  upon  the  supervisor,  town  clerk  and  justices  of 
the  peace,  and  not  upon  a  single  justice  with  the  other  officers 
named.  *  There  was  no  evidence  that  more  than  one  justice  of 
the  peace  attended.  On  the  argument  we  were  referred  to  the 
case  Et  parts  WiUeocks  et  al.  (7  Cawen,  402,)  as  an  author- 
ity establishing  that  an  appointment  made  by  a  less  number  of 
persons  than  are  authorised  is  inoperative.  That  was  a  direot 
proceeding  to  vacate  an  election  under  a  power  conferred  by  the 
legislaiure,  the  result  of  which  was  to  restore  all  persons  eon- 
oei^ed  in  it  to  their  original  rights.  It  was  like  a  power  to 
affirm  or  reverse  judgments  depending  upon  qaesti<m8  whetiitr 
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errors  had  occurred  in  the  courts  below.  The  question,  whether 
the  persons  whose  election  was  set  aside  were  officers  defactaj 
was  raised  in  that  case  by  counsel,  but  was  not  considered  by 
the  court,  for  the  obvious  reason  that  the  legality  of  their  official 
acts  affecting  the  public  or  third  persons  was  not  involved.  The 
mere  irregular  exercise  of  a  conceded  appointing  power  does  not 
afford  the  only  cases  of  colorable  appointments,  rendering  the 
persons  appointed  officers  de  facto.  In  the  case  of  Fowler  v. 
Beebe^  (9  M{iss.  Rep,  231,)  it  was  held  that  an  appointment  by 
the  governor^  of  a  sheriff,  at  a  time  when  he  had  not  power,  for 
the  reason  that  the  county  in  which  the  sheriff  was  to  officiate 
did  not  exist,  was  a  colorable  appointmant',  constituting  the  per- 
son appointed  sheriff  de  faeto^  although  the  appointment  was 
void,  as  was  afterwards  held  in  the  case  of  the  CommonweaUk 
v.  PowUr,  (10  Mass.  Rep,  290.)  Thus  it  will  be  seen  that  it 
is  not  merely  voidable  appointments  that  are,  out  of  regard  to 
die  interests  of  the  public  and  third  persons,  held  to  be  color^ 
able,  but  those  that  are  absolutely  void.  This  appointment  had 
die  semblance  of  authority,  and  that  was  sufficient,  until  ques- 
tioned by  a  direct  proceeding  on  the  part  of  those  having  a  valid 
title  to  the  office  it  purported  to  confer. 

The  bill  of  exceptions  states  that  the  polls  were  opened  by  the 
persons  named  in  this  appointment,  who  had  been  appointed  in- 
spectors of  election  as  appeared  only  by  the  evidence  of  Butler, 
who  proved  the  signatures  to  the  appointment,  the  indorsement 
upon  it,  and  produced  the  book  of  the  town  clerk,  and  proved 
the  entries  in  it  This  is  a  clear  mistake  in  settling  the  bill| 
apparent  from  the  other  facts  stated  in  it  The  appointment^ 
with  the  filing  indorsed  upon  it,  does  not  of  itself  show  that  it 
was  made  in  the  morning  of  the  day,  but  connect  with  the  testi- 
mony of  the  witness,  Butler,  the  fact  that  the  persons  appointed 
acted  in  the  morning  of  the  day,  and  the  presumption  arising 
from  what  is  natural  and  usual,  (1  Cowen  4*  HilPs  Notes,  244, 
246,)  justifies  the  conclusion  that  (the  appointment  and  official 
acts  being  on  the  same  day)  the  appointment  preceded  the  acts. 
{Sheldon  v.  Wright,  7  Barb.  45.)  But  without  proof  of  this 
er  a&y  other  appointment,  there  is  abundant  evidence  in  the 
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>  to  establish  them  officers  defado.  Such  officers  are  defined 
by  Lord  SUenborough,  0.  J.,  to  be  such  as  have  ''  the  reputa- 
tion of  being  the  officers  they  assume  to  be^  and  yet  are  not  good 
officers  in  point  of  law."  {Rex  v.  Ths  CcrporcUion  of  Bedford 
Level,  6  East^  856.)  In  WUcox  v.  Sfniih,  (5  Wend.  234,) 
Sutherland,  J.,  doubtingly  expressed  the  opinion  that  a  single 
or  even  a  number  of  official  acts  were  not  sufficient  to  constitute 
an  individual  an  officer  de  facto,  I  say  doubtingly  expressed 
the  opinion,  because  he  said  they  would  not  perhaps  constitute 
him  such  officer.  Whether  they  would  or  not,  was  not  a  question 
m  that  case.  The  only  question  was  whether  one,  acting  as  a 
justice  of  the  peace  for  three  years,  was  prima  fade  proved  to 
be  the  officer  he  assumed  to  be,  and  hence  the  remark  of  the 
learned  judge  was  obiter,  and  has  not  the  weight  of  authority. 
Reputation  of  official  character  alone,  without  acts,  has  been  suf- 
ficient. {Potter  V.  Luther,  8  John.  481.)  I  do  not  find  that  the 
authority  of  this  case  has  ever  been  arraigned  or  doubted.  Acts 
alone  have  also  been  held  sufficient.  Best,  J*,  in  Snow  v.  Pear 
cock,  (2  Carr.  ^  Payne,  215,)  said,  ^^  I  think  proof  that  a  man 
acts  as  a  magistrate  is  proof  of  his  being  so  in,  any.  case." 
A  single  official  act,  by  trustees  of  a  church}  before  the  act 
in  question,  has  been  held  sufficient  evidence  of  official  character 
to  warrant  the  jury  in  finding  the  persons  acting  to  be  the  offi- 
cers they  assume  to  be.  ( The  Queen  v.  Murphy  and  Dot^glaas, 
S  C.  ^  P.  297.)  Proof  that  a  man  acted  as  president  of  a  court 
martial  has  alone  been  held  sufficient  evidence  that  he  was  at  the 
time  president  of  that  court.  ( The  StcUe  v.  Gregory,  2  Murph. 
69.)  In  Reed  v.  Gilbert,  (12  John.  269,)  a  justice's  judgment 
was  sued  upon,  and  the  justice  who  rendered  the  judgment  was 
produced  as  a  witness  upon  the  stand,  and  by  him  the  original 
record  of  the  judgment  waTproved :  nothing  more,  not  even  that 
other  judgments  had  been  rendered  by  him,  or  that  he  had  ever 
in  any  other  case  acted  as  a  justice  of  the  peace,  was  proved. 
Upon  objection  that  no  evidence  had  been  produced  that  he  was 
a  justice,  it  was  held  not  to  be  necessary,  in  an  action  founded 
upon  the  judgment,  to  show  that  the  person  before  whom  it  was 
obtained  was  a  magistrate.    Thus  it  will  be  seen  that  either 
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reputation  or  acts  are  sufficient  oTidence  of  official  charaeter* 
That  the  eridence  of  reputation  or  acts  may  be  disputed  is  not 
doubted,  but  when  they  are  established  the  acts  of  the  person  to 
whom  they  give  official  character  cannot  be  impeached  collater- 
ally.  This  rule  is  founded  upon  public  convenience,  and  estab- 
lished to  protect  the  rights  of  the  public  and  third  persons,  who 
hare  acted  in  good  faith.  The  principle  decided  in  the  case  last 
cited,  as  to  the  amount  of  evidence  necessary  to  establish  official 
character,  goes  very  far,  if  not  the  entire  length  of  making  each 
official  act  of  the  persons  who  opened  the  polls,  publicly  per- 
formed and  acquiesced  in  at  the  time,  evidence  of  itself  prima 
facie  sufficient  to  prove  them  to  be  the  officers  they  assumed 
to  be. 

The  rights  of  third  persons  and  the  public,  who  have  an  inter- 
est in  them,  are  saved  in  the  shape  in  which  official  acts  have 
placed  them,  because  they  have  acted  in  good  faith,  believing, 
from  what  appearances  indicated,  that  the  persons  exercising 
the  office  had  the  right  to  do  so ;  but  if  either  public  reputation 
or  antecedent  official  acts  are  necessary  to  establish  the  official 
character  of  the  persons  who  opened  the  polls,  so  as  to  protect 
the  rights  of  those  who  confided  to  them  their  suffrages,  the 
former  is  abundantly  established  by  the  facts  in  this  case.  The 
duties  of  many  public  officers  are  transacted  with  but  a  single 
individual  or  few  persons  at  a  time.  In  all  such  cases  some 
time  must  necessarily  elapse,  and  different  official  transactions 
transpire,  before  evidence  can  be  afforded  of  public  knowledge 
in  the  neighborhood  by  whom  the  office  is  exercised,  or  of  public 
acquiescence  in  the  right  of  the  incumbent  to  discharge  its 
duties.  In  the  case  before  us  the  business  of  opening  the  polls 
and  preparing  to  receive  votes,  and  receiving  them,  was  neces- 
sarily of  the  most  public  character.  Their  business  was  witk 
and  concerned  the  public,  by  whom  they  were  then  surrounded: 
divided  in  sentiment  politically,  some  one  or  more  of  them 
would  doubtless  have  questioned  their  official  character,  if  doubt 
had  existed  in  relation  to  their  right  to  act  Their  position  and 
that  of  the  public  acquiescing  in  it  by  depositing  with  them 
their  ballots  affords  at  once  m<»re  satisfactory  evidence  of  public 
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xepHte  of  their  official  character,  than  could  be  furnished  in  re- 
lation to  many  other  officers  acting,  as  occasion  might  require, 
for  months.  It  matters  not  that  two  of  these  inspectors  subse- 
quently yielded  their  place  to  two  of  those  regularly  elected. 
Why  th^y  did  so  is  not  shown,  nor  is  it  material  that  it  should 
be.  The  inspectors  de  jure  had  the  right  to  officiate  in  prefer- 
ence to  the  inspectors  de  facto,  who  were  at  perfect  liberty  to 
yield  their  place  without  a  conffict ;  and  the  reasons  that  con- 
trolled them  could  not  aflfect  the  rights  of  those  who  had  before 
that  time  deposited  their  votes  in  good  faith. 

The  next  question  arises  upon  the  return  from  the  inspectors 
ci  the  second  election  district  of  Chesterfield,  Essex  county. 
This  return  was  improperly  rejected  by  the  board  of  canvassers 
of  that  county.  Ames  was  reputed  to  be  an  inspector  before  he 
acted.  The  absence  of  any  other  inspector  gave  him  the  power, 
exercised  by  him,  of  appointing  two  other  electors  of  that  dis^ 
trict  to  act  with  him  as  inspectors  of  election  for  that  district. 
Ifone  other  than  Ames  and  his  associates  appointed  by  him 
elaimed  to  be  inspectors.  No  one  questioned  their  right  to  act. 
The  title  of  Ames  having  been  established  by  prima  fade  evi- 
dence, necessarily  made  the  appointment  of  his  associates  valid, 
and  thus  afforded  all  the  requisite  evidence  of  ihe  regularity  of 
the  election  in  that  district.  The  proof  offered,  to  show  that 
other  persons  were  elected  inspectors  of  election  for  that  dis- 
trict, was  properly  rejected,  for  two  reasons :  Ist.  No  competent 
evidence  of  the  fact  was  offered.  A  town  clerk  is  not  made  a 
judge  of  the  fact  which  a  paper  on  file,  or  an  abstract  from  the 
books  of  record  in  his  office,  would  establish.  His  certlfioate  is 
evidence  that  papers  or  abstracts  from  books  of  record  are  true 
copies  of  the  originals,  and  nothing  more,  (1  jR.  ^.  850,  §  16 ;) 
and  firom  the  copies  the  court  are  to  determine  what  they  prove. 
His  certificate,  stating  simply  who  were  elected  inspectors,  was 
unauthorized  and  properly  rejected.  2d.  The  right  of  the  acting 
inspectors  to  discharge  the  duties  of  the  office,  was  established 
by  prima  fade  evidence  of  thmr  title  to  the  office  constituting 
them  at  least  inspectors,  {Rex  v.  The  Carparaium  of  Bedford 
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Level,  6  East,  356/0  861;)  and  being  Bach,  their  title  conlcl 
not  be  questioned  in  this  suit.  (  Greenleafv,  Low,  4  Denio,  170.) 
The  next  questions  arise  out  of  the  failure  of  inspectors  of 
election  in  the  second  district  of  Williamsburgh,  the  second  dis- 
trict of  the  fourteenth  ward  in  the  city  of  New-York,  and  the 
western  district  of  the  first  ward  in  the  city  of  Buffido,  to  com- 
ply with  the  pro^sions  of  the  statute  in  relation  to  the  forma- 
tion of  the  board  of  inspectors,  and  the  appmntment  of  clerks. 
The  inspectors  of  the  second  district  of  Williamsburgh  were 
sworn  by  the  town  clerk  of  that  town.  Those  in  the  second  dis- 
trict, fourteenth  ward,  New- York,  and  one  clerk,  and  those  in  the 
western  district,  first  ward,  Bufi^alo,  and  both  clerks,  were  each 
sworn  upon  a  book  which  they  at  the  time  believed  to  be  a 
Bible,  but  which  was  afterward  discovered  not  to  be.  In  Wil- 
Kamsburgh,  several  votes  were  taken  before  either  of  the  clerks 
were  appointed,  one  of  the  inspectors  acting  as  clerk.  In  the 
2d  district,  14th  ward,  New- York,  but  one  clerk  was  appointed 
until  after  several  votes  were  taken ;  and  in  the  western  district, 
1st  ward,  Buffalo,  but  one  clerk  acted,  until  half  an  hour  after 
the  polls  were  opened,  one  of  the  inspectors  in  the  mean  time 
keeping  the  poll  lists.  The  reason  for  not  sooner  arppointing 
the  requisite  clerks  in  New- York  and  Williamsburgh,  was  owing 
to  the  difficulty  of  sooner  procuring  the  services  of  competent 
persons  who  would  consent  to  act.  It  is  now  objected  that  the 
town  clerk  of  Williamsburgh  was  not  authorized  to  administer 
the  inspector's  oath,  and  that  the  manner  of  administering  it  to 
the  several  inspectors  and  clerks  in  the  other  distaricts  not  being 
in  conformity  to  law,  vitiated  the  election  in  each  of  those  dis- 
tricts. In  answer  to  this  objection,  so  far  as  it  related  to  the 
sevenA  oaths  administered  upon  a  book  mistaken  for  the  Bible, 
it  was  insisted,  upon  authorities  cited,  that  the  oaths  thus  ad^ 
ministered  were  binding  upon  those  who  took  them.  Wheiiier 
they  were  or  not,  cannot  be  material,  so  far  as  relates  to  the  acts 
of  those  by  whom  they  were  taken.  The  act  prescribing  the 
manner  of  forming  the  board  had  nothing  to  do  with  the  creation 
of  inspectors  as  such.  They  existed  independent  of  it.  Its  aim* 
pie  object  was  to  regulate  their  conduct  in  the  formation  of 
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ihemselyes  into  a  board  for  the  basiness  purposes  of  their  office, 
and  is  therefore  plainly  directory.  It  contained  no  prohibitory 
provision  against  proceeding  otherwise  than  in  accordance  with 
those  directions,  and  hence  worked  no  forfeiture  of  the  rights  of 
third  persons.  (  The  People  v.  AlleUj  6  Wend.  486.  Ex  parte 
Heath,  8  jEEZ/,  42.  In  the  matter  of  the  Mohavfh  and  Hudson 
Railroad  Co.,  19  Wend.  143.  Ghreenleaf  v.  Law,  4  Denio, 
168.)  Even  though  the  statute  had,  upon  their  failure  to  take 
the  oath  prescribed,  declared  their  office  Tacant,  and  authorized 
others  to  be  appointed  in  their  stead,  it  could  not  prejudice  third 
persons  or  the  public,  whose  rights  were  involved  by  their  offi- 
cial action.  {The  People  v.  Collins,  7  John.  549.  M.  and  H. 
Railroad  Co.,  19  Wend.  142.  Cfreenleaf  v.  Low,  4  Denio, 
168.  Weeks  v.  Ellis,  2  Barb.  S.  C.  Rep.  320.)  This  rule  ex- 
tends to  all  officers,  as  well  those  who  may  be  styled  political 
officers,  as  others.  {Backman  v.  Ruggles,  15  Mass.  Rep.  182.) 
It  would  be  impracticable  to  require  each  citizen  to  investigate 
and  judge  at  his  peril  who  are  and  who  are  not  in  strictness  ot 
law  officers,  or  whether  they  have  complied  with  the  directions 
of  the  statute  regulating  their  conduct ;  especially  on  the  day  of 
election,  when  the  time  afforded  is  not  a  tithe  of  what  is  neces- 
sary for  investigation  and  redress.  It  is  sufficient  that  ihey 
have  a  colorable  appointment  or  election,  or  the  credit  of  being 
the  officers  they  assume  to  be.  A  similar  objection  was  rsdsed 
to  the  validity  of  the  election,  arising  out  of  the  omission  to  ap- 
point clerks  before  opening  the  polls.  This  omission,  as  may 
be  seen  by  the  authorities  already  cited,  could  not  make  the  pulK 
Be  sufferers  "  for  the  faults  to  which  they  were  in  no  way  privy,* 
or  work  a  forfeiture  of  a  single  vote  cast,  unless  on  account  of 
thts  otnission  the  result  could  not  be  ascertained  with  reasonable 
certunty.  One  of  the  appointed  inspectors  for  Willianwburgh, 
after  vacating  his  seat  to  one  of  those  regularly  elected,  returned 
to  the  polls  on  two  occasions  and  acted  for  a  short  time  as  in- 
spector, the  other  being  then  present  and  acting  at  the  same 
time.  The  inspectors,  in  the  ordinary  busmess  of  receiving  and 
depositing  votes,  exercise  no  judidal  power  or  discretion  to  be 
alfeeted  by  the  presence  of  one  more  than  the  number  constitute 
Vol.  XIV  41 
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ing  a  board.  There  was  nevertheless  manifest'error  as  well  on 
the  pq>rt  of  the  fourth  inspector,  in  acting  after  he  had  vacated 
\As  seat,  as  on  the  part  of  the  three  persons  acting  in  permitting 
him  to  do  so.  But  unless  some  mischief  has  grown  out  of  it, 
innocent  persons  ought  not  to  suffer.  There  can  be  no  pretense 
that  in  this  case  an  illegal  vote  was  received,  or  a  legal  one  re- 
jected or  omitted  to  be  placed  in  the  proper  box  on  account  of 
his  presence. 

The  next  objections  in  their  proper  order  arise  out  of  the 
manner  of  voting,  and  of  swearing  challenged  voters.  It  is  ob- 
jected that  the  ballots  in  several  of  the  election  districts  in  Her- 
kimer county  were  not  in  conformity  with  the  statute,  and  hence 
ought  not  to  have  been  counted.  The  error  complained  of,  as 
appears  from  the  spedmen  ballot  attached  to  the  returns,  con- 
sists in  this,  that  at  the  bottom  of  the  ballots  deposited  in  the 
state  box,  having  upon  them  the  name  of  Benjamin  Welch,  jr., 
for  state  treasurer,  with  the  other  candidates  for  state  officers, 
properly  indorsed  "  state,"  there  was  a  ballot  for  county  judge, 
having  upon  it  the  name  of  a  person  for  that  office.  The  right 
to  vote  is  conferred  by  the  constitution,  without  any  restriction 
as  to  the  manner  of  voting,  except  that  it  ahaU  be  by  ballot. 
{Const  art.  2,  }  5.)  The  only  power  expressly  given  to  the 
legislature  to  regulate  this  right,  is  to  be  found  in  the  duty  im- 
posed upon  them,  to  make  laws  for  ascertaining,  by  proper  proofe, 
the  citizens  entitied  to  it,  and  to  direct  whether  town  officers 
shall  be  chosen  otherwise  than  by  ballot.  (Art.  %  §§  4,  5.)  No 
power  whatever  is  given  to  abridge  this  right,  or  exclude  any 
person,  upon  whom  it  has  been  conferred,  from  its  enjoyment^ 
unless  he  has  heen  convicted  of  some  infamous  crime,  or  has  be- 
come interested  in  a  wager,  depending  upon  the  result  of  the 
election  at  which  he  offers  to  vote  it.  (A.  §2.)  No  officer  or  board 
having  been  designated  by  the  constitution  to  receive  and  can- 
vass the  votes  of  citizens,  upon  whom  the  right  to  vote  is  coDler- 
red,  legislation  was  necessary  to  provide  for  the  election  or 
appointment  of  such  a  board,  and  nothing  more  was  required,  or 
even  authorized.  Espedally  if  it  had  the  effect  to  enkbanraoBi 
electors  in  the  enjoyment  of  that  right    The  objeet  of  the  stat* 
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lite,  in  regulating  the  "  manner  of  voting,"  was  to  prescribe  di- 
rections to  be  observed  by  each  voter  in  making  his  ballot,  so  as 
not  to  lose  it  by  omitting  to  make  the  necessary  designations 
upon  it,  that  the  board  might  determine  the  office  to  which  he 
intends  to  elect  each  person  voted  for  by  him,  or  by  placing  more 
names  upon  it,  designated  for  any  office,  than  there  were  persons 
to  be  chosen  to  fill  it.  Without  the  statute,  this  care  by  each 
person  was  necessary,  to  enable  the  board  to  determine  which 
of  the  number  of  persons  voted  for  by  him  he  preferred  for  the 
office.  {The  People  v.  Loomis,  8  Wend.  896,  899.)  The  fur- 
ther object  was  to  secure  the  secret  exercise  of  his  suffrage,  and 
to  promote  convenience  and  accuracy  in  the  canvass ;  and  hence 
the  manner  prescribed  for  folding  and  indorsing  the  ballots  so  as 
to  guard  against  the  curiosity  of  the  board  to  ascertain  its  con- 
tents, and  secure  its  being  placed  in  the  proper  box,  with  a  view 
to  dispatch  and  accuracy  in  the  canvass.  These  several  provis- 
ions were  intended  to  benefit,  and  not  prejudice  the  elector,  and 
were  so  far  complied  with  as  to  free  from  doubt  the  design  of 
each  elector,  and  not  prevent  the  inspectors  from  arriving  at  the 
true  result  A  breach  of  them  worked  no  forfeiture  of  the  ballot 
(1  JTfcn/,  165.)      , 

Objections  were  made  to  the  validity  of  the  election  in  the  2d 
district  of  the  14th  ward,  New- York,  and  in  the  western  district 
of  the  Ist  ward  of  Buffalo,  on  account  of  the  manner  of  swearing 
challenged  voters.  Five  challenged  voters  in  all  were  sworn  upon 
a  book  not  containing  the  gospels.  Each  voter  took  the  oath,  be- 
lieving, at  the  time,  he  was  swearing  upon  the  Bible.  Without 
considering  the  question  whether  the  voter  challenged,  and  thus 
sworn,  could  be  deprived  of  his  suffrage  by  the  mistake  or  design 
of  the  inspectors,  or  whether  the  oath  was  valid  and  binding 
upon  the  person  taking  it,  it  is  enough  to  say  of  this  objection, 
that  if  it  be  conceded  to  be  well  taken,  these  votes,  added  to  the 
ten  or  fifteen  taken  in  the  city  of  New- York,  after  the  outer 
doors  of  the  poll  rooms  were  dosed,  if  excluded,  would  not  affect 
the  result  {Ex  parte  Heathy  8  Wend.  42.  Es  parte  Murphy 
and  athm-s^  7  Cewenj  158.) 
.    The  next  questions  are  upon  the  exceptions  of  the  defendants  to 
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ike  ruling  at  the  ciroidt,  refusing  to  submit  to  the  jury,  as  a  quoh 
tion  of  fact,  whether  there  was  any  fraud  as  to  the  manner  of 
closing  the  polls  and  canvassing  the  votes  in  the  2d  election  dis- 
trict of  the  14th  ward  in  the  city  of  New- York,  and  to  the  ruling 
upon  the  validity  of  the  canvass  in  the  2d  district  of  Williams* 
burgh.  The  facts  claimed  to  afford  evidence  of  fraud  as  to  the 
manner  of  closing  the  polls  in  the  New- York  district  are,  l^al 
when  it  was  discovered  to  be  sunset,  the  ii^pectors  agreed  to 
close  the  outer  doors  of  a  large  room^  in  which  the.  election  wa9 
held,  and  keep  all  persons  out,  and  receive  the  votes  of  those  io 
the  room,  ready  to  vote,  and  then  close  the  polls.  This  wat 
done.  Those  in  the  room,  ready  to  vote,  voted :  some  10  or  15- 
in  all.  The  polls  were  then  closed.  Between  sundown  and  the 
time  of  closing  the  polls,  a  fourth  person,  who  had  been  ap- 
pointed  inspector,  in  the  absence  of  two  of  the  elected  inspectors, 
and  upon  theix  return  had  vacated  his  place,  was  present  mid 
acted  as  inspector  with  the  other  three.  There  was  no  evidencer 
that  any  person  outside  desired  to  vote,  or  that  the  number  or 
character  of  the  votes  were  affected  by  closing  the  outer  door* 
It  is  not,  however,  necessary  to  discuss  the  question,  whether 
there  was  any  evidence  that  would  justify  fhe  inference  of  a 
fraudulent  design,  as  to  the  manner  of  closing  the  polls,  inas- 
much as  the  only  effect  such  a  design  could  have,  would  be  te 
ezdude  the  10  or  15  votes  received  after  the  outer  doors  were 
closed.  Exclude  those  votes,  and  the  only  effect  of  it  is  to  di- 
minish the  majority,  and  not  change  the  result.  The  question 
proposed  to  be  submitted,  so  &r  as  it  related  to  the  manner  of 
dosing  the  polls,  was  therefore  immaterial.  {JEv  parte  Heathy 
3  Wmid.  42.  Ex  parte  Murphy  and  others^  7  Ccwen,  1«53.) 
The  only  fact  relied  upon  to  establish  fraud,  as  to  the  ntanner  of 
canvassing  the  votes,  was  that  they  were  not  canvassed  publicly9 
the  police  officers  attending  vpon  the  board,  only,  being  present. 
There  was  no  error  in  the  canvass,  so  far  as  it  related  to  the 
state  box,  except  the  omission  to  attach  a  specimen  ballot  to  the 
return,  to  which  to  impute  a  wrong  motive.  The  positive  evi-* 
dence  of  the  inspectors,  of  both  political  parties,  ooneurred  iix 
proving  the  accuracy  of  all  that  was  done,  and  put  at  rest  any 
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SQflpicion  of  a  fraadulent  design  by  the  inspectors,  and  left  no 
controyersy  to  be  settled  by  the  jury.  In  Williamsburgh,  the 
same  inspector  who  yaeated  his  place  on  the  arrival  of  one  of  the 
elected  inspectors,  and  for  a  short  time  on  two  other  occasions 
acted  as  inspector,  was  present  and  assisted  in  the  canvass.  A 
fifth  person  had  the  inspector's  oath  administered  to  him,  and 
also  assisted  in  the  canvass.  Neither  of  these  persons  assisted 
in  canvassing  the  state  boz.  That  box  was  canvassed  by  two 
of  the  regularly  elected  inspectors  at  a  separate  table,  one  of 
the  clerks  keeping  an  accurate  tally  list.  The  poll  lists  of  the 
state  box  were  not  compared.  Those  of  the  city  box  were,  and 
differed  25  or  30.  It  was  shown  that  in  that  district  there  were 
about  two  hundred  more  legal  voters  than  there  were  ballots  in 
the  state  box.  After  the  canvass  was  completed  and  the  result 
stated,  the  inspectors  adjourned,  and  returned  in  about  three 
hours  to  the  clerk's  o£Sce,  four  or  five  blocks  from  the  place 
where  the  polls  were  held,  where  the  returns  were  made  and 
signed  by  all  the  persons  acting  as  inspectors  at  the  canvass,  ex* 
cept  the  fifth  person,  to  whom  the  inspector's  oath  was  adminis- 
tered after  the  polls  w^e  closed.  It  was  shown  that  all  the 
votes  given  were  fairly  canvassed  and  allowed  to  each  candidate 
for  the  office  desigiiated  upon  the  ballot,  and  that  a  true  return 
was  made.  These  irregularities,  as  well  as  others  before  r^^fer^ 
red  to,  which  occurred  in  this  district,  arising  out  of  the  failure 
of  the  inspectors  to  observe  the  directions  of  the  statute  regulat- 
ing the  manner  of  conducting  elections,  were  not  only  severally, 
but  collectively  insisted  upon,  as  vitiating  the  election.  The 
question  arising  upon  them,  in  either  aspect  in  which  they  were 
presented,  comes  to  this,  whether  an  election  should  be  held 
invalid,  for  irregularities  in  not  observing  the  law  regulating 
elections^  unless  there  has  been  carelessness  or  corruption  on 
the  part  of  the  officers  or  those  interfering,  which  prevents  ar- 
riving, with  reasonable  certainty,  at  the  true  result.  No  one 
will  doubt  the  importance  of  a  rigid  adherence  to  all  the  provis- 
ions of  the  statute  regulating  elections ;  nor  will  any  one  doubt 
that  it  is  more  important  to  ascertain  the  true  result  of  the 
votes  cast.    To  vote  is  a  right  secured  by  a  paramount  law,  and 
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lies  at  the  foundation  of  onr  government ;  irhile  the  statute 
was  intended  simply  to  regulate  the  conduct  of  those  irho  receive, 
canvass,  and  make  returns  pf  the  votes,  for  the  benefit  of  those 
upon  whom  the  right  to  vote  has  been  conferred,  unrestricted  as 
to  form,  except  that  it  shall  be  by  ballot.  If  a  strict  adherence 
to  the  directions  of  the  statute  are  indispensable  to  the  validity 
of  an  election,  and  they  are  not  complied  with,  the  penalty  falls 
upon  the  voter,  notwithstanding  the  exact  result  has  been  ascer- 
tained, and  that,  too,  through  the  medium  of  officers  who,  so  &r 
as  the  public  and  third  persons  are  concerned,  had  the  right  to 
receive  the  votes.  This,  in  effect,  would  make  the  regulation 
more  important  than  the  right — ^the  statute  and  not  the  oonsdtu- 
tion  the  paramount  law — and  would  result,  so  far  as  concerns  the 
election  at  which  the  statute  directions  have  not  been  obeyed, 
either  through  the  ignorance,  carelessness  or  design  of  the  oft- 
cers  of  elections,  in  a  virtual  disfranchisement  of  those  upon 
whom  the  right  to  vote  has  been  conferred,  except  in  those  ^^ases 
where  power  is  conferred  to  vacate  an  election,  and  restore  elec- 
tors to  their  original  rights.  We  have  no  such  power.  The 
result  of  an  election,  when  controverted  in  court,  is  like  a  judg- 
ment sued  upon.  We  have  no  power  to  reverse  it  for  errors  in 
conducting  it,  and  thus  give  those  concerned  in  it  a  re-trial ;  but 
upon  the  evidence  elicited,  we  must  determine  what  judgment 
has  been  rendered,  and  hold  it  valid  or  void ;  and  if  the  result 
can  be  ascertained,  the  mere  errors  of  elective  officers,  which 
have  not  affected  it,  ought  not  to  invalidate  it.  These  questions 
have  oftener  occupied  the  attention  of  congress  than  of  courts. 
The  decisions  of  that  body,  it  is  true,  have  not  been  uniform,  and 
are  not  entitled  to  the  weight  of  authority.  A  reference,  how* 
ever,  to  such  as  have  been  in  principle  sustained  by  the  opinions 
of  judges  of  our  courts,  may  be  referred  to  with  propriety.  In 
1798,  Van  Rensselaer  contested  the  seat  of  Van  Allen  upon 
several  grounds.  Among  others  it  was  stated,  in  his  petition, 
that  the  ballot  box  was  not  locked,  agreeably  to  law,  but  was  tied 
with  a  tape,  and  that  Van  AUen,  who  was  an  inspector  of  election 
in  one  of  the  towns,  in  the  district  he  claimed  to  represent,  had 
in  his  possession,  during  the  election,  the  ballot  box.    The  in- 
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vesti^tion  upon  the  petition  was  concladed,  by  the  adoption  of 
a  resolation,  that  the  allegations  of  the  petitioner  did  not  state 
corraption,  nor  irregularities  of  sufficient  magnitude,  under  the 
laws  of  New- York,  to  invalidate  the  election.  {Can.  El  m 
Congress,  78,  77.)  In  1880,  a  contest  arose  out  of  an  election 
in  Tennessee,  where,  by  the  statute,  each  ticket  was  required  to 
be  put  in  a  box,  to  be  locked  up  or  otherwise  well  secured ;  the 
place  made  in  the'box  for  the  reception  of  tickets,  to  be  sealed 
at  the  close  of  the  polls,  when  the  inspectors  were  to  take  charge 
of -it,  and  keep  it  until  the  next  day,  when  the  seal  was  to  be 
removed.  Upon  an  investigation,  upon  the  petition  of  Arnold, 
contesting  the  seat  of  Lea,  it  appeared  that  in  one  portion  of  the 
district  out  of  which  the  contest  arose,  a  gourd,  instead  of  a  box, 
was  used  for  the  reception  of  tickets,  which,  at  the  close  of  the 
pcUs,  was  tied  up  in  a  handkerchief.  In  another  portion  of  the 
district  the  inspectors  of  election  were  not  sworn,  and  in  another 
the  ballot  box  was  not  kept  over  night  by  an  inspector,  but  by  a 
blind  man,  who  locked  it  in  a  desk  and  kept  it  there  over  night. 
The  committee  to  whom  the  petition  was  referred  were  of  opin- 
ion, that  the  omission  by  the  inspectors  to  be  sworn,  did  not 
vitiate  the  election ;  and  that,  notwithstanding  the  irregularities 
in  conducting  the  election,  it  had  been  conducted  fairly  and  hon- 
estiy ;  and  that  the  seat  of  Lea  ought  not,  therefore,  to  be  vacated. 
A  resolution  to  that  effect  was  adopted  by  the  house.  {Con,  EL 
in  Cong.  601,  2,  4, 5.)  The  principle  adopted  in  each  of  these 
cases  is  sustained  by  one  clearly  implied  in  that  of  Bronson,  J., 
in  the  case  of  The  People  v.  Vail,  (20  Wend.  14,)  where  he 
rq>elB  the  idea  that  the  will  of  the  electors,  plainly  expressed  in 
the  forms  prescribed  by  law,  can  be  defeated  by  the  negligence, 
mistake  or  fraud  of  the  officers  appointed  to  register  the  result 
of  an  election.  And  in  the  case  of  Strong,  petitioner,  (20  PuJ:. 
491,  482,)  Morton,  J.,  says :  "  It  would  be  more  in  consonance 
witii  the  spirit  of  our  institutions,  to  inflict  severe  punishment 
upon  the  misconduct,  intentional  or  accidental,  of  the  officers,  but 
to  receive  the  votes,  whenever  they  can  be  ascertained  with  rea- 
aonable  certainty.^'    TTpon  principle,  therefore,  fortified  by  the 
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opinions  of  experienced  and  learned  judges  of  courts  of  justice, 
a  departure,  by  the  inspectors  of  election  or  clerks  of  the  polls, 
from  the  statute  directing  {h«  manner  of  conducting  elections, 
whether  it  be  attributable  to  ignorance,  negligence  or  fraudulent 
design,  cannot  deprive  the  electors  of  their  right  secured  by  a 
paramount  lav,  unless  one  or  more  of  the  causes  has  rendered  it 
impossible  to  ascertain  the  result  with  reasonable  certainty. 
The  ballots  in  the  state  box,  in  this  district,  were  canvassed 
without  the  interference  of  those  who  had  no  right  to  mingle  in 
it ;  and  although  the  directions  of  the  statute  were  not,  in  all 
respects,  complied  with,  there  is  no  evidence  to  warrant  the  con- 
clusion, that  there  were  more  ballots  in  that  box  than  were 
legally  voted  and  placed  there,  or  but  that  the  true  result  of  the 
vote  was  ascertained  and  stated.  I  am  therefore  of  opinion,  for 
the  reasons  stated,  that  a  new  trial  ought  to  be  denied. 

Orippen,  J.  and  Shankland,  J.  concurred. 

New  trial  denied. 

[Cortland  General  Term,  September  14, 1852.    MasoTif  Orippen^  Shank* 
land  and  Cfray^  Justices.] 
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'Where  a  grantor  boimds  the  land  vrhicb  he  conyeys,  by  roads,  whether  ex- 
isting or  to  be  made,  over  lands  retained  by  him,  be  conveys  to  the  per- 
chaser,  as  incident  to  the  grant,  a  right  to  nse  snch  roads  as  described, 
when  they  adjoin  the  premises ^  and,  if  necessary,  out  to  the  common  highway. 
Sach  right  becomes  appnrtenant  to  the  land  conveyed. 

Bat,  although  an  appurtenance  may  well  be  over  an  adjoining  tract  of  laitd, 
because  there  may  be  the  requisite  connection,  yet  It  cannot  extend  ta 
separate  and  distinct  promises.  Any  privilege  over  them  is  a  distinct  sab* 
Ject  It  is  not  in  any  manner  dependent  npon,  nor  absolutely  necessary  fori 
the  use  of  the  principal  thing  granted.  If  it  passes  at  all  it  must  be  by  a 
specification  of  it  as  a  distinct  subjeet,  and  not  as  an  adjunct  of  sometlung 
with  which  it  baa  no  connection.    Bbown,  S.  dissented. 
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The  dedsioDs  reUtWe  to  tbe  dedicntion  to  the  public  of  dty  laada,  are  not, 
to  tbe  extent  to  which  they  go,  applicable  to  rural  property. 

Although  there  are  cases  where  parties  who  bave  induced  others  to  act  upon 
representations  designed  for  the  purpose  may  be  compelled  to  make  those 
representations  good,  yet  such  assertions  must  be  of  something  existing  at 
the  time,  and  their  fblsity  must  be  prejudicial  to  the  legal  interests  of  tbe 
one  who  seeks  redress.    Per  8.  B.  Strong,  J. 

No  one  can  call  for  the  redress  of  an  injury  to  others,  whether  they  be  indi- 
viduals or  tbe  public,  unless  his  own  rights  are  invaded.  Neither  can  one 
be  required  to  carry  into  effect  his  expressed  intentions  as  to  the  future, 
unless  he  has  directly  promised  to  do  so ;  and  then  only  by  one  legally 
interested  in  the  performance  of  the  promise.    Per  8.  B.  Stbono,  J. 

Where  it  is  not  claimed  or  proved  that  an  alledged  dedication  of  streets  to 
the  public,  was  ever  accepted ;  or  that,  if  effectually  made,  an  owner  of 
property  In  the  neighborhood,  which  he  has  purchased  fW)m  the  person 
making  the  dedication,  has  any  private  interest  in  the  streets  dedicated ;  or 
tbat  Jke  was  induced  to  make  his  purchase  by  the  assertion  of  any  thing  by 
the  vendor,  as  to  the  present,  or  the  promise  of  any  thing  as  to  the  fbture,  the 
vere  fSM^t  that  such  streets  were  laid  down  as  such  upon  a  map  of  tbe  ven- 
dor's property,  to  which  reference  was  made  at  the  time  of  the  sale,  and  in 
the  deed,  will  not  entitle  the  purchaser  to  an  injunction  to  restrain  the  ven- 
dor, and  persons  claiming  under  him,  from  shutting  up  or  obstructing  such 
streets. 

The  defendant  Mead  owned  a  piece  of  ground  in  1849,  adjar 
cent  to  the  village  of  New  Rochelle}  and  bounded  on  one  side 
by  the  road  from  that  village  to  White  Plains,  and  on  anoiher 
side  by  the  New- York  and  New  Haven  railroad.  This  piece  of 
gronnd  the  defendant  Mead  caused  to  be  surveyed  and  laid  out 
into  village  lots,  for  the  purpose  of  selling  the  same  at  auction. 
A  map  of  the  ground  was  made  and  filed  in  the  office  of  the 
derk  of  the  county  of  Westchester,  which  map  was  afterwards 
referred  to,  in  subsequent  conveyances,  for  deseriptions  of  the 
lots  sold.  On  this  map  were  laid  down  three  streets,  named 
Garden-street,  Cottage  avenue  and  Orchard-street.  The  lots 
were  offered  at  auction,  on  the  27th  of  June,  1849,  when  litho- 
graphic copies  of  the  map  filed,  were  exhibited  to  purchasers, 
and  it  was  then  proclaimed  by  the  auctioneer  to  purchasers  that 
the  defendant,  Mead,  would  cause  the  streets  laid  down  upon 
the  map  to  be  worked  by  the  1st  September,  1849.    At  this 
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sale  the  plaintiff  became  the  purchaser  of  lot  No.  4,  on  the  map, 
situate  at  the.  junction  of  GardenHstreet  and  Cottage  avenue, 
which  in  pursuance  of  the  sale  was  conveyed  to  him,  by  the  pl^- 
tiff,  by  deed  bearing  date  1st  August,  1849,  an^  the  purchase 
money  was  fully  paid  in  cash.  The  conveyance  was  the  usual 
full  covenant  deed,  and  in  it  the  description  of  the  lot  was  as  fol- 
lows :  ^'  All  that  certain  lotj  piece  or  parcel  of  land,  situate,  lying 
and  being  in  the  town  of  New  Bochelle,  county  of  Westchester 
and  state  aforesaid,  known  and  distinguished  on  a  map  of  prop- 
erty bel(mging  to  Charles  D.  Mead,  situate  in  the  town  of  New 
Bochelle,  county  of  Westchester  and  state  of  New-York,  sur- 
veyed by  Joseph  P.  Bridges,  city  surveyor,  May  19, 1849,  and 
filed  in  the  office  of  the  clerk  of  the  county  of  Westchester,  July 
28th,  1849,  by  the  number  four  (4,)  bounded  and  described  as 
follows,  to  wit :  commencing  at  a  point  on  the  southerly  side  af 
Garden-street,  distant  three  hundred  (800)  feet  easterly  side  of 
the  road  leading  from  New  Bochelle  to  White  Plains,  as  laid 
down  on  said  map;  running  thence  southerly  along  the  easterly 
boundary  line  of  lot  number  three  (8,)  on  said  map,  one  hundred 
and  eighteen  (118)  feet  to  the  northerly  line  of  the  land  belong- 
ing to  the  New- York  and  New  Haven  railroad  company ;  thence 
northeasterly  along  the  northerly  line  of  the  land  belonging  to  • 
the  New-York  and  New  Haven  railroad  company,  two  hundred 
and  forty-seven  (247)  feet ;  thence  westerly  along  the  southerly 
line  of  said  Ghjrden-street,  two  hundred  and  fourteen  (214)  feet, 
to  the  place  of  beginning,  as  laid  down  on  said  map,  together 
with  all  and  singular  the  tenements,  hereditaments  and  appur- 
tenanoes  thereunto  belonging,  or  in  any  wise  appertaining,'^  &c 
&c.  The  plaintiff  erected  three  dwelling  houses  on  his  lot  No. 
4^  and  afterwards  Mead  sold  to  the  defendant  Holmes,  (who 
purchased  with  full  knowledge  of  the  facts,)  all  the  northerly 
part  of  the  ground  laid  down  on  the  map,  including  the  whole 
of  Ordiard-street  and  part  of  Cottage  avenue,  and  the  defend- 
ants obstructed  and  closed  up  the  passage  in  the  whole  of  both 
those  streets,  and  Mead  put  a  fence  also  across  the  mouth  of 
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Qajrden-street,  where  it  enters  the  White  Plains  road.(a)  Upon 
these  facts  the  complaint  in  this  action  was  filed  and  an  injnno* 
tion  obtained  to  prevent  the  obs^ractionB. 

The  injunction  was  afterwards  dissolved  by  Justice  Barcnlo, 
on  the  ground  that  the  plaintiff  had  no  right  to  have  any  of  the 
streets,  except  Garden-street,  kept  open. 

The  action  was  afterwards  referred  to  Judge  William  Kent, 
who,  on  the  14th  July,  1851,  made  his  report,  that  ttie  defend* 
ants  be  enjoined  from  making  or  continuing  any  obstmction  in 
either  of  the  streets  or  avenues  laid  down  on  tiie  map,  and  re- 
quiring Holmes  to  remove  the  obstruction  on  the  parts  <^  the 
streets  which  he  had  purchased,  and  Mead  to  remove  the  ob- 
structions in  the  residue  of  the  streets,  and  the  defendants  to 
pay  costs  according  to  this  report  A  decree  was  entered  and 
the  defendants  appealed. 

E.  Sandfordy  for  the  s^pellants.  1.  The  plaintiff,  in  his 
complaint,  has  set  forth,  as  the  first  ground  of  his  claim  for  re- 
lief, an  alledged  representation  made  by  the  defendant  Mead, 
by  the  map,  and  its  exhibition  at  the  sale,  to  the  plaintiff,  that 
the  purchaser  or  purchasers  should  have  the  b^efit  of  the  streets 
a^d  avenues  as  exhibited  on  said  map,  and  that  the  phiatiff  be- 

(a)  Diagram  of  the  premises : 


Rotd  to  White  Plain. 
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came  the  purchaser  of  lot  No.  4,  placing  full  faith  and  confidence 
in  such  representations.  Such  an  alledged  representation,  if 
made,  can  give  no  right  to  or  interest  in  the  lands  laid  down  on 
said  map  for  streets  and  avenues,  to  the  plaintiff,  nor  any  title  to 
the  relief  sought  by  his  complaint.  (  Wolfe  v.  Frosty  4  Sandf, 
Ch.  R.  72,  88  to  96.  MUler  v.  Auburn  and  S^acuse  Railroad 
Co.,  6  HUly  61.  Mumford  v.  TrAt(ttiy,  15  Wejid.  380,  393. 
Hewlins  v.  Shippam,  5  B.  ^  Cr.  221.    Cocker  v.  Cooper, 

I  Cr.,  Ji.  V  Rose.  418.  2  R.  S.  194,  W  6, 8,  Sd  ed.)  U.  The 
second  ground  of  claim  for  relief  is  set  forth  in  the  description 
of  the  premises  contained  in  the  conveyance  executed  by  the  de- 
fendant Mead  to  the  plaintiff.  By  this  description  the  map  is 
Inferred  to  for  the  number  of  the  lot  intended  to  be  conveyed, 
and  then  follows  a  particular  description  of  the  property,  by 
metes  and  bounds.  By  this  description  no  part  of  the  land  con* 
tained  within  Garden-street  was  conveyed  to  the  plaintiff;  the 
legal  title  to  the  whole  of  the  land,  which  would  be  embraced 
within  the  lines  indicated  on  said  map  as  intended  to  form  Oar- 
den-street,  remained  in  the  defendant  Mead,  after  the  execution 
of  his  deed  to  the  plaintiff.  ( Child  v.  Starr,  4  Hill,  369.  Com- 
missioners of  Canal  Fund  v.  KempshaU,  26  Wend,  404. 
Jackson  v.  Hathaway,  15  John,  454.  Storer  v.  Freeman,  6 
Mass.  R.  435.)  III.  No  right  or  interest  in  any  land,  which 
would  be  embraced  within  the  lines  indicated  on  said  map  as 
intended  to  form  Cottage  avenue  and  Orchard-street,  passed  to 
the  plaintff  as  appurtenant  to  the  land  granted  by  Mead  to  the 
plaintiff.  The  utmost  that  the  plaintiff  could  claim  as  appur- 
tenant to  the  land  granted,  would  be  an  easement  or  right  of 
way  over  the  lands  embraced  within  the  lines  of  Garden-street, 
to  the  road  which  leads  to  White  Plains.    ( Tyler  v.  Hammond, 

II  Pick.  193,  214.  Jackson  v.  Hathaway,  15  John.  447,  64, 
55.)  IV.  There  was  no  dedication  of  the  land  indicated  on 
said  map  as  lying  within  the  lines  designated  as  Cottage  avenue 
and  Orchard-street,  to  the  uffc  of  the  public,  nor  to  the  vae  of 
the  plaintiff.  No  such  streets  existed  in  fact.  The  lands  were 
not  located  witit^n  the  limits  of  any  city,  by  whose  municipal  acta 
sny  such  streets  could  be  opened.    The  map  produced  at  the  sale 
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nierelj  indioatiBd  the  thoughts  of  the  proprietor  at  that  time,  as 
to  the  use  intended  to  he  made  hy  him  of  a  portion  of  his  lands 
which  he  was  willing  to  sell ;  hat  he  did  not  enter  into  any  con- 
tract, express  or  implied,  by  which  the  lands  became  either  le- 
gally or  equitably  bound,  in  his  hands,  to  be  subjected  to  such 
•use.  The  only  way  by  implication,  which  can  be  claimed  by 
the  plaintiff,  from  the.eenveyance  to  him,  is  a  convenient  passage 
from  the  property  granted^  to  the  public  road.  The  utmost  that 
can  be  implied  from  bounding  lot  No.  4  along  Garden-street,  is 
a  right  to  have  that  street  kept  open  infrtmt  of  the  plaintiJPs 
lot  for  the  benefit  of  light  and  air,  as  well  atf  for  a  mere  passage 
to  and  from  the  premises.  Urban  servitudes  are  more  exten- 
sive than  rural  servitudes.  {Livingston  v.  Mayor  of  New- 
York,  8  Wend.  85,  98.  Wyman  v.  Mayor  of  New-  York, 
11  Id.  487,  92,  94.  Underwood  v.  Stuyvesani,  19  John.  186. 
Hammond  v.  McLachlan.  1  Sandf  Rep.  843.  City  of  Cincin- 
mai  V.  White,  6  Peters,  481  to  438.  Hunter  v.  Trustees  of 
Sandy  HUl,  6  HUl,  407  to  412.)  T.  The  plaintiff  has  not 
shown  any  express  covenant  or  grant  that  he  shall  have  the  use 
of  Cottage  avenue  and  Orchard-street.  An  implied  covenant, 
or  an  implied  grant,  are  not  sufficient,  for  the  former  is  abol- 
ished by  the  revised  statutes,  and  the  lattor  is  never  applied  to 
ways  not  in  esse  at  the  time  of  the  conveyance,  except  it  be  a 
way  of  necessity.  {Borden  v.  Manchester,  ii  Mason^s  R.  112. 
SBae.Ab.987.  2HiUiartPs  Ab.6Z.  Grants.  Chase,  17  Mass. 
R.  447.  Woolrych  on  Ways,  16.  2  R.  S.  22,  §  140,  8d  ed.) 
VI.  The  courts  of  this  state,  before  the  revised  statutes,  held 
that  when  a  street  had  no  actual  existence,  although  Isdd  down 
on  a  map,  a  covenant  was  implied  in  the  deed  giving  a  right  of 
way  over  such  street,  and  that  such  covenant  would  only  apply 
to  a  street  upon  which  a  lot  sold  was  bounded.  A  grant  was 
-never  implied  of  a  way  not  in  esse,  except  a  way  of  necessity. 
,But  since  the  revised  statutes,  they  have  held  that  where  the 
owner  of  land  adopts  a  dtj  or  town  mop,  and  thd  streets  as  laid 
down  upon  such  map,  and  sells  lots  bounded  upon  such  streets, 
he,  by  the  adoption  of  the  map,  and  the  sale  of  his  lots,  appro- 
priates or  dedicates  to  the  public  use  the  streets  upon  which 
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such  lots  may  be  bounded.  {Mercer-street^  4  Cowen^  542. 
Leuns-streetj  2  Wend.  478.  Livingston  v.  Mayer  of  Nenh 
York,  8  Id.  89.  Wyman  v.  Mayor  of  Neuh  York,  11  Id.  491. 
S2df  ^/r66/,  19  /d.  129.  29/A  street,  1 JBSU,  190.  89M  ^freef, 
/J.  194.)  YII.  The  plaintiff,  by  accepting  his  deed  after  tibe 
time  stated  when  the  streets  were  to  be  opened,  thereby  waived 
his  claim  to  have  all  of  the  streets  opened.  The  testimony 
shows  that,  at  the  sale,  the  anctioneer  stated  that  the  streets 
would  be  open  by  the  1st  of  September,  1849,  and  that  the 
deed  was  delivered  on  the  29th  of  that  month.  That  Ghurden- 
street  was  opened  in  the  month  of  Angost  prior  to  said  month 
of  September.  Nothing  has  been  done  since  that  time  towards 
opening  the  other  streets. 

W.  SiUifnan,  for  the  respondent.  I.  By  making  the  map  in 
question,  laying  oat  the  streets  thereon,  filing  the  map  in  the 
county  clerk's  oflSce,  selling  according  to  the  map^  representing 
that  the  streets  would  be  worked  by  the  1st  September,  &c., 
the  defendant  Mead  made  the  common  public  use  of  the  streets 
appurtenant  to  the  lots,  and  when  he  conveyed  a  lot  with  its 
appurtenances,  the  grantee  took  by  positive  grant  the  right  to  a 
common  public  use  of  the  streets,  as  one  of  the  appurtenances 
of  his  lot.  {Matter  of  Vlth  street,  1  Wend.  262.  Matter  of 
Levns-street,  2  Id.  472.  Livingston  v.  Mayor  of  New-  York^ 
8  Id.  85.  Wytnan  v.  Mayor  of  New- York,  11  Id.  486. 
Trustees  of  Watertown  v.  Cowen,  4  Paige,  410.  Hunter  v. 
Trustees  of  Sandy  HOI,  6  BSU,  407.  Noyes  r.  Ward,  19 
Chnn.  Rep.  250.  Matter  of  29th  and  Sidth  streets,  1  Hill,  189 
and  192.  Ward  v.  Davis,  8  Sandf.  S.  C.  R.  602.  2  Sfnith's 
Lead.  Cos.  180,  and  cases  there  cited.)  IL  If  there  was  not  a 
positive,  there  was  an  implied  grant  of  the  public  use  of  the 
street  {Wyman  v.  Mayor  of  New- York,  11  Wend.  486.) 
IIL  If  the  plaintiff  is  not  entitled  to  the  public  use  of  the 
streets,  as  a  positive  or  implied  grant,  under  the  name  of  appur^ 
tenances  or  otherwise^  he  is  entitled  to  the  same,  on  the  same 
principle  of  dedication,  the  acts  of  the  defendant  Mead  having 
amounted  to  a  dedication  of  the  streets  to  the  puUie  use.    {See 
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^eases  before  died.)  IV.  Acceptance  is  not  neceBsary  to  perfect 
dedication.  ( Ward  v.  Davisy  8  Sandf.  502.)  V.  The  decree 
appealed  from  is  in  all  respects  correct,  and  the  appeal  should 
1)6  dismissed  irith  costs. 

S.  B.  Strong,  J.  The  plaintiff  does  not  complain  of  the 
oontinnance  of  the  fence  across  Garden-street,  at  its  junction 
^th  the  White  Plains  road,  as  a  grievance,  but  simply  states 
the  fact  as  a  part  of  his  history  of  the  case.  Neither  does  he 
ask  for  its  removal.  It  is  therefore  unnecessary  to  consider 
whether  such  continuance  is  an  infringement  of  the  rights  ac- 
quired by  his  deed ;  and  the  referee  erred  in  directing  the  de- 
fendant Mead  to  remove  all  obstructions  in  that  street.  Neither 
does  the  complaint  rely  upon  any  verbal  representations  made 
by  Mead,  or  the  auctioneer,  at  the  time  of  the  sale,  or  in  any 
manner  allude  to  them.  Even  if  such  representations  had  been 
made  and  had  been  set  forth  in  the  complaint,  they  could  not 
have  been  given  in  evidence  to  qualify  or  extend  the  plidntiff 's 
right,  as  they  would  have  been  merged  in  his  deed.  Such  evi- 
dence would  have  been  competent  had  the  plaintiff  complained 
of  fraud  as  a  cause  of  action,  or  as  a  basis  for  relief,  or  had  he 
relied  at  all  upon  a  dedication  of  the  streets  mentioned  and  de- 
scribed on  the  map,  and  its  acceptance  by  the  public.  But  he 
has  done  neither. 

The  essential  statements  contained  in  the  complaint,  and  upon 
which  alone  the  plaintiff  must  rely  in  support  of  his  application 
for  redress  and  relief,  are  that  Mead  caused  a  tract  of  land,  of 
which  the  tract  or  lot  conveyed  to  the  plaintiff  is  a  part,  to  be 
surveyed,  and  had  a  map  of  it  made,  on  which  were  designated 
various  lots,  which  were  numbered  successively  from  1  to  20, 
and  three  roads,  named  Garden-street,  which  joined  the  tract 
purchased  by  the  plaintiff,  and  passed  from  that  to  the  White 
Plains  road,  which  was  the  nearest  highway,  and  Cottage  avenue 
and  Orchard-street ;  that  the  map  was  exhibited  by  the  auc- 
tioneer at  the  time  of  the  sale,  and  that  Mead,  by  making  the 
nirvey,  running  out  the  lots,  streets  and  avenues,  and  exhibiting 
ihe  2n»p  previous  to  and  at  the  time  of  the  sale,  represented 
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that  the  parchasers  should  have  the  use  and  benefit  of  such 
streets  and  avennes,  of  the  width,  extent  and  location  as  laid 
down  on  snch  map ;  that  the  plaintiff,  at  such  sale,  purchased 
his  tract,  which  was  subsequently  conveyed  to  him  by  a  deed 
referring,  in  the  description  of  the  premises,  to  the  map  as  filed 
in  the  office  of  the  county  clerk,  and  describing  the  northerly 
boundary  as  running  along  the  southerly  side  of  Garden-street, 
as  laid  down  on  the  map,  two  hundred  and  fourteen  feet ;  that 
Mead  had  since  sold  another  part  of  his  tract  to  the  defendant 
Holmes ;  that  Holmes  had  commenced  making  a  fence  across 
Cottage  avenue  at  a  place  on  the  land  conveyed  to  him,  and 
that  Mead  has  declared  his  intention  of  shutting  up  the  avenue 
and  obstructing  Orchard-street,  and  the  plaintiff  therefore  prays 
that  the  defendant  may  be  restrained  from  obstructing  the  said 
avenue  and  street,  (referring  of  course  to  Orchard-street  which 
had  been  last  named,)  and  directed  to  remove  existing  obstruc- 
tions in  the  avenue,  and  that  they  should  pay  the  plaintiff's 
damages. 

It  is  apparent,  from  this  statement,  that  the  plaintiff's  whole 
reliance  for  relief  must  be  upon  his  deed  and  the  map  to  which 
it  refers.  He  can  claim  no  other,  at  any  rate,  in  this  suit.  He 
'  does  not  alledge  fraud,  and  there  is  no  latent  ambiguity  in  either 
of  those  papers  which  would  justify  the  admission  of  extrinsic 
evidence  to  explain  them.  If  those  papers  do  not  confer  upon 
the  plaintiff  all  the  rights  to  which,  under  the  circumstances,  he 
is  entitled,  he  can  have  them  reformed,  under  a  proper  proceed- 
ing instituted  for  that  purpose,  but  if,  without  that,  he  asks  for 
relief,  he  must  take  them  as  they  are. 

As  Mead  retried  the  intervening  land  between  the  tract  sold 
to  the  plaintiff  and  the  highway,  the  plaintiff  would  have  taken 
a  right  of  way  over  such  remaining  lands,  as  incident  to  his 
grant,  had  none  been  specified.  If  it  had  not  been  particularly 
located  and  defined  in  the  deed,  he  would  have  been  entitled  to^ 
a  convenient  passway.  The  description  in  the  deed,  or,  which 
is  the  same  thing,  the  map  to  which  it  refers,  locates  the  road, 
and  defines  its  boundaries ;  it  also,  by  ondtting  any  limitation, 
calls  for  an  unobstmcted  way.    I  consider  it  to  be  well  settled 
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that  where  the  grantor  bounds  the  lands  which  he  conveys,  by 
roads,  whether  existing  or  to  be  made,  over  lands  retained  by 
him,  he  conveys  to  the  purchaser,  as  incident  to  the  grant,  a 
right  to  use  such  roads  as  described,  when  they  adjoin  the  prem- 
isesy  and,  if  necessary,  out  to  the  common  highway.  Sach  right 
becomes  appnrtenant  to  the  land  conveyed.  We  can,  I  think, 
go  to  that  extent — ^no  farther,  at  least  as  to  rural  property. 
Upon  this  principle  the  plaintiff  has  a  right  to  an  unobstructed 
way  to  the  White  Plains  road,  and  can  have  the  fence  across 
Garden-street  removed,  when  he  seeks  for  it  in  an  appropriate 
proceeding. 

But  although  an  appurtenance  may  well  be  over  an  adjoining 
tract  of  land,  because  there  may  be  the  requisite  connection,  yet 
it  cannot,  for  obvious  reasons,  extend  to  separate  and  distinct 
premises.  Any  privilege  over  them  is  a  distinct  subject.  It  is 
not  in  any  manner  dependent  upon,  nor  absolutely  necessary 
for,  the  use  of  the  principal  thing  granted.  K  it  passes  at  all 
it  must  be  by  a  specification  of  it  as  a  distinct  subject,  and 
not  as  adjunct  of  something  with  which  it  has  no  coimection. 
(1  Bulstrode,  17.  Grant  v.  Chase,  17  Mass.  Rep.  448.  2 
Mete  Rep.  467,  464.) 

But  it  is  contended  by  the  plaintiff  that  Mead  dedicated  the 
roads  laid  down  on  his  map  to  the  public,  and  that  as  such  dedi* 
cation  is  referred  to  in  the  conveyance  to  the  plaintiff,  he  has  a 
right,  so  far  as  it  relates  to  the  defendants,  (one  being  his  vendor 
and  the  other  a  subsequent  grantee,)  to  enjoy  them  as  public 
highways,  and  to  call  for  a  removal  of  any  existing  obstruction, 
and  the  prevention  of  new  ones.  He  claims  the  right  as  one 
resulting  from  his  deed,  and  not  merely  as  a  public  privilege. 
The  cases  quoted  by  the  plaintiff's  counsel,  on  the  subject  of 
dedication,  have  reference  to  city  lands,  and  are  not,  to  the  ex- 
tent to  which  they  go,  applicable  to  rural  property.  In  the  case 
of  Livingston  v.  The  Mayor,  ^c.  of  New-  York,  (8  Wend.  98,) 
Chancellor  Walworth  says,  "  The  right  of  way,  as  a  mere  rural 
servitude,  is  confined  to  a  convenient  passage  from  the  prop- 
erty granted,  to  the  public  road  or  highway,  and  the  principles 
of  construction  applicable  to  grants  of  property  iu  the  country, 
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do  not  apply  to  conveyances  of  city  loteu"  In  the  case  of  TFy- 
man  v.  The  Mayor,  ^c  of  New-  York,  (11  WeruL  486,)  Chief 
Justice  Savage  said,  ^  The  chancellor,  in  Livingston  v.  The  same 
defendants,  (which  I  have  quoted,)  has  taken  a  very  proper  dis- 
tinction between  grants  of  property  in  the  country  and  of  city  lots* 
The  rules  of  law  applicable  to  the  former  are  not  so  to  the  latter." 
The  property  in  the  case  under  consideration  was  in  the  country, 
but  as  it  was  laid  out,  and  no  doubt  designed,  for  village  lots, 
it  may  be  well  enough  to  inquire  as  to  what  has  been  necessa- 
rily decided  in  the  cases,  on  the  subject  of  the  dedication  of  <utj 
streets,  in  the  courts  of  this  state.  I  say  necessarily  decided, 
because  to  that  extent  only  can  they  be  considered  as  binding 
authority.  If  we  are  to  be  governed  by  the  loose  opinions  thrown 
out  sometimes  by  judges,  and  often  by  other  members  of  the  l€Ue 
court  of  dernier  resort,  we  should  have  such  a  medley  that  there 
would  be  all  sorts  of  law  upon  all  controverted  subjects.  Those 
cases,  when  the  fiicts  are  examined,  decide  that  where  a  map 
had  been  made  by  the  city  authorities,  and  individuals  had  sub- 
sequently conveyed  their  lots  bounded  by  streets  as  described 
on  the  city  map ;  or  where  individuals  had  in  the  first  instance 
made  a  map  of  their  own  lands,  locating  and  describing  streets, 
and  such  streets  were  afterwards  accepted  by  the  public  either 
formally  or  when  the  land  was  open,  by  using  it,  there  was  a 
dedication  of  such  streets,  and  the  proprietors,  when  the  city 
authorities  should  subsequently  take  formal  possession  of  them, 
were  entitled  to  only  nominal  damages.  In  such  cases  there 
could  not  well  be  much  room  for  doubt.  The  proprietors  of  the 
lots  granted  would  be  entitled,  on  principles  applicable  to  con- 
veyances as  well  of  country  as  of  city  property,  to  the  use  of  the 
street  as  described  in  front  of  their  respective  houses.  Subject 
to  such  right  the  interest  of  the  street  owner  would  be  worth- 
less. He  could  not  use  it  at  aU,  for  his  private  emolument,  and 
as  when  taken  fully  by  the  public  he  would  be  entitled  to  only 
its  value  to  him  at  the  time,  the  constitutional  requisition  would 
be  satisfied  by  giving  him  a  nominal  compensation.  In  both 
classes  of  cases  to  which  I  have  referred,  there  had  been  a  mu- 
tualUy;  the  knd  proprietor  had  given  to  the  public  the  land 
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for  which  the  pablie  by  describing  it  as  a  street  had  asked,  or 
the  public  had  -either  directly  or  inferentially,  when  the  land 
designated  as  a  street  was  originally,  and  had  continued  open, 
accepted  what  had  been  first  offered.  There  is  northing  in  these 
cases  to  overthrow  the  well  settled  rules,  that  a  grant,  whether 
inferential  or  direct,  or  whether  to  the  public  or  to  a  private 
Individual,  is  inefficacious  until  accepted  by  the  grantee ;  or  that 
an  offer,  whether  made  to  an  individual  or  to  the  public,  may  be 
wididrawn  at  any  time  before  it  is  accepted ;  or  that  a  grant  to 
an  individual  comprehends  only  the  thing  granted,  with  its  ap- 
pendages and  appurtenances,  and  does  not  extend  to  other  mat- 
ters with  which  the  property  conveyed  to  him  has  no  immediate 
connection.  Opinions  may  have  been,  and  I  think  were,  ex- 
pressed by  seme  of  the  members  of  the  court  for  the  correction 
of  errors,  that  a  purchaser  of  a  city  lot  had  an  interest  in  all  the 
streets  described  in  the  map  of  a  large  tract  owned  by  the  ven- 
dor, to  which  a  reference  was  made  in  his  deed ;  l>ut  that  point 
was  not  necessarily  involved,  and  any  opinion  upon  it,  opposed 
as  it  is  by  well  settled  principles,  cannot  be  considered  as  a  con- 
trolling authority. 

The  doctrine  of  dedication  has  been  carried  quite  far  enough, 
and  ought  not  to  be  extended.  Persons  who  have  from  mere 
kindness  suffered  others  to  enjoy  privileges  in  their  lands,  have 
been  eventually  coerced  into  parting  with  them  entirely,  without 
compensation,  and  to  yield  up  as  rights  what  they  had  previ- 
ously suffered  or  allowed  as  favors,  and  the  simple  expre^psion 
of  an  intention  has  often  been  distorted  into  a  positive  promise, 
and  occasionally  to  those  who  have  no  distiQct  interest  in  its 
performance.  Our  title  to  our  lands  is  too  important  to  be 
lightly  lost,  upon  slight  presumptions.  Before  the  owner  should 
be  deprived  of  his  property,  his  intention  to  part  with  it  should 
be  clearly  and  unequivocally  expressed.  And  for  greater  cer- 
tainty it  would  be  better,  far  better,  that  to  be  effective  it  should 
be  evinced  by  writing,  rather  than  by  doubtful  conduct  or  still 
more  doubtful  declarations. 

There  are  undoubtedly  cases  where  parties,  who  have  induced 
others  to  act  upon  representations  designed  for  the  purpose,  are 
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and  should  be  compelled  to  make  those  representations  good. 
Bat  snch  assertions  mnst  be  of  something  existing  at  the  time, 
and  their  falsity  most  be  prejudiduil  to  the  legal  interests  of  the 
one  who  seeks  redress.  No  one  can  call  for  the  redress  of  an 
injury  to  others,  whether  they  be  individoals  or  the  public,  un- 
less his  own  rights  are  invaded.  Neither  can  one  be  required 
to  carry  into  effect  his  expressed  intentions  as  to  the  future, 
unless  he  has  directly  promised  to  do  so,  and  then  only  by  one 
legally  interested  in  the  performance  of  the  promise. 

In  the  case  under  consideration,  there  is  no  assertion  or  en* 
dence  that  the  dedication,  if  tendered,  was  accepted  by  the  pub- 
lic, or  that  if  effectually  made,  the  plaintiff  so  far  as  it  relates 
to  the  two  streets  in  question  had  any  private  interest  in  the 
property  dedicated,  or  that  he  was  induced  to  make  his  purchase 
by  the  assertion  of  any  thing  as  to  the  present,  or  the  promise 
of  any  thing  as  to  the  future. 

Upon  the  principles  which  I  have  laid  down,  the  present  action 
cannot  be  maintained. 

The  report  of  the  referee  must  be  set  aside,  and  the  judgment 
entered  upon  it  must  be  roYcrsed,  and  judgment  given  for  the 
defendant. 

Barcxtlo,  J.  concurred. 

Brown,  J«  cUssented. 

Judgment  reversed. 
[DuTCBBss  Gbnbsal  Term,  October  4,  1862.    Barculo,  Brown  and  &  B. 

Strong,  JuBtloes.] 
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It  it  ft  general  rale  tbat  ft  bugain  throng  the  mall  Ib  closed  when  tlie  par^ 
last  agreeing  bincU  himself  by  any  appropriate  paper  d^KMitei  by  him  In 
the  post  office,  properly  addressed  to  the  other  contracting  party.    This 
'  -'  \  role  applies,  although  the  party  executing  the  agreement  declares,  in  effect,  j 
.   I  that  he  does  not  intend  to  be  bound,  until  he  reoeiyes  an  answer  from  the  /   K  0 
X  'biher  party,  with  a  duplicate  of  the  contract  executed  by  him. 

rt  a,    •    *"    ^e  agreement,  in  such  case,  is  perf)9ctod,  so  as  to  make  it  mutually  obliga- 
'    '  **  toi^upOD  the  partfcss,  when  the  duplicate,  executed  by  the  party  to  whom 

U  was  sent  fbr  execution,  is  deposited  in  the  post  office,  addressed  to  the 
other  party. 

Where  n  party  gulfing  a  proposition  to  another,  by  mail,  requires  that  if  the 
aame  shall  be  accepted,  speedy  noUce  of  the  acceptance  shall  be  given  to 
hhn,  it  is  a  condition  precedent  to  his  being  bound,  that  his  offer  should 
be  promptly  accepted  and  notice  of  acceptance  giyen. 

^And  where  the  prerious  correspondence  has  been  conducted  by  mail,  it  is  rea- 
sonable to  presume— in  the  absence  of  any  directions  to  the  contrary— that 
notice  is  expected  to  be  giyen  through  the  same  channeL 

diving  notioe  by  mail  is  depositing  a  letter,  containing  the  requisite  informa- 
tion, properly  addressed,  in  the  post  office. 

An  agreement  between  the  members  of  a  copartnership  firm,  consisting  of 
three  persons,  and  four  other  parties,  recited  that  it  was  proposed  that  each 
of  the  partners  should  upon  the  terms  .«nd  conditions  therein  contained 
dispose  of  the  equal  undivided  half  of  all  his  right,  title  and  interest  in  the 
business  and  property  of  the  firm  to  the  parties  of  the  second  part,  so  that, 
upon  performance  of  the  terms  of  the  agreement  by  the  purchasers,  each 
party  should  own  an  undivided  interest  in  the  business  and  property  of  the 
firm.  It  was  then  agreed  that  upon  the  ItdfiUment  of  the  terms  of  the 
agreement,  the  firm  should  sell  to  the  parties  of  the  second  part  one  half 
of  the  net  profits  of  the  business,  for  the  term  of  five  years,  viz :  to  each  of 
said  parties  one  eighth  part;  such  profits,  however,  over  and  above  a  spe- 
cified sum  annually,  to  be  devoted  to  the  purpose  of  paying  fbr  the  shares 
of  such  parties  in  the  capital.  The  firm  covenanted  that  at  the  end  of  the 
term  of  five  years,  and  upon  the  fhlfllhnent  of  the  conditions,  they  would 
convey  to  each  of  the  parties  of  the  second  p)ui  the  one  equal,  undivided 
eighth  part  of  the  property  of  the  firm;  provided  the  parties  of  the  second 
part  should  each  then  pay  to  the  former  partners  the  value  of  one  equal  - 
undivided  eighth  part  of  the  property ;  in  the  meantime  the  titie  and  pos- 
session of  the  property  to  remain  in  the  former  partners,  and  each  party 
was  to  share  in  the  profit  and  loss.  J9R^,  that  the  sharing  in  the  profit  and 
loss,  with  a  right  to  use  the  capital,  and  an  inchoate  titie  to  a  portion  thereof, 
constituted  a  UHlpartiienkip  between  the  parties,  so  as  to  render  either  of 
the  parties  an  incompetent  witness  fbr  the  firm. 
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This  was  sn  appeal  by  the  defendaztts  from  a  judgment  ren- 
dered against  them  at  a  special  term  of  the  court,  on  the  verdict 
of  a  jury.  The  action  was  for  a  breach  of  a  contract  to  fumlBh 
a  quantity  of  barley  to  the  plaintiffs.  On  the  trial,  at  the 
Dutchess  circuit  in  September,  1851,  before  Justice  Barculo, 
the  following  letters,  among  others,  were  given  in  evidenee. 

'' Socket fs  Harbor,  Augutt  6, 1850. 
Messrs.  M.  Yassar  &  Co. : 

OentUmen — The  crop  of  barley  in  this  county  is  much 
better  than  it  was  last  season.  We  are  conveniently  situated 
for  the  purchase  and  shipment  of  Jefferson  epunty  barley,  and 
if  you  wished  to  purchase  in  this  section  of  the  state,  we  could 
do  it  for  you  upon  as  reasonable  terms  as  you  could  desire,  or  if 
you  preferred  contracting  for  its  delivery  at  Poughkeepsie,  we 
would  do  so  at  fair  prices.  Be  pleased  to  give  us  your  orders, 
and  we  will  attend  to  them  without  delay.  On  account  of  se- 
curing the  transportation  at  the  present  low  rates,  we  deem  it 
of  advantage  to  make  our  arrangements  as  speedily  as  possible. 
We  have  generally  been  enabled  to  purchase  barley  in  the  early 
part  of  the  season  at  lower  rates  than  at  a  later  period.  The 
like  result  we  have  experienced  as  to  transportation  also.  The 
barley  of  this  county  is  this  season  unusually  plump  and  good. 
We  are  decidedly  of  opinion  that  the  first  purchases  will  this 
season  be  the  lowest,  and  transportation  cheaper  than  if  deferred 
much  longer.        Respectfully  yours,         E;  &  E.  B.  Camp. 

PtmghJeeepsie,  Aug.  19, 1860. 
Messrs.  E.  &  E.  B.  Gamp,  Sacketf  s  Harbor : 

Oent. — Yours  received  under  date  of  August  6th,  but 
through  die  hurry  of  business  and  absence  of  junior  partner, 
was  <Rmtted  to  be  answered  until  the  present  We  thank  you 
for  information  of  barley  crop  and  your  offer  to  purchase  for  us, 
but  as  have  the  past  two  years  bought  largest  portion  of  barley 
in  Albaayi  on  its  arrival  at  which  place  can  make  selection,  prefer 
thus  to  do  tiiis  season ;  but  if  you  wish  to  sell  us  five  to  ten 
thousand  bushels  of  choice  two  rowed  bartey  of  this  season's 
growth,  clean,  sound  berry,  weighing  not  less  than  48  lbs.  per 
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bushel}  deliverable  between  Ist  and  20th  Oct,  please  inform  by 
return  mail,  or  within  one  week  after  receipt  of  this,  stating 
what  will  deliver  for  in  city  of  Albany,  cash  on  delivery,  and 
wB.  reply  forthwith*  Tours, 

(Signed)  M.  Vassar  &  Co. 

Sacketfs  Harbor,  August  22, 1850. 
Messrs.  M.  Vassar  &  Go. : 

Oenilemen — Your  favor  of  the  19th  inst.  reached  us 
this  day.  We  will  undertake  to  deliver  you  at  Albany,  between 
the  1st  and  20th  Oct  next,  from  5000  to  10,000  bushels  of 
first  quality  Jefierson  county  barley,  of  this  yesr's  growth,  at 
67il  cents  per  bushel,  and  weighing  not  less  than  48  lbs.  per 
bushel.  li  being  understood  that  if  this  offer  shaU  be  accepted, 
speedff  notice  of  the  same  be  gioen  us.    BespectfuUy  yours, 

£.  <k  E.  B.  GaUp. 

Poughkeepsie,  August  26th,  1850. 
Messrs.  E.  &  E.  B.  Camp : 

Oent. — ^Yours  of  the  22d  inst.  is  before  us,  and  in  reply 
we  accept  of  your  offer  for  ten  thousand  bushels  Jefferson  county 
barley,  and  herewith  enclose  a  contract  for  the  same,  signed  by 
us,  with  duplicate ;  the  latter  will  execute  and  return  by  the 
next  mail. 

In  making  this  contract,  we  would  remark  that  we  have  sel- 
dom been  the  gainers  by  buying  our  barley  out  of  the  Albany 
market,  and  had  pretty  much  concluded  never  to  look  beyond 
Aat  point  for  our  supply  for  the  future.  In  consultation,  how- 
ever, with  our  partners  this  moming,  we  have  considered  that 
inasmuch  as  you  represent  your  barley  of  a  superior  quality 
this  season,  and  your  situation  and  conveniences  well  calculated 
for  purehaiung  and  shipping,  &c.,  we  have  concluded  to  make 
this  beginning  with  your  house,  in  hopes  it  may  result  to  ovat 
mutual  advantage,  and  lead  to  fiirther  operations  between  us. 
Our  yearly  purchase  is  about  70,000  bushels,  one  half  of  which 
we  buy  of  the  two  rowed  kind,  the  other  four  rowed. 

(Signed)  M.  Vassar  4t.  Co. 

.  A  contract  was  e^closed  in  this  letter,  for  the  ddivery  of  ten 


344  0^^^^  ^  ^^^  SUPREME  OOUBT. 

Ymmr  V.  Gamp. 

thousand  bushels  first  quality  Jefferson  county  ^ttao  rmced 
barley." 

Sacketfs  Harbor,  August  SOth,  1850. 
Messrs.  M.  Yassar  &  Go. : 

Oentlemen — Your  favor  of  the  26th  instant  reached  us 
this  day.  By  reference  to  our  proposal  you  will  perceive  that 
it  was  not  restricted  to  any  one  particular  kind  of  barley,  except 
"  first  quality  Jefferson  county  barley."  There  is  probably  more 
two  rowed  barley  raised  in  this  county  than  in  any  other  in  the 
state ;  but  I  have  never  known  any  quantity  of  barley  raised 
here  unless  somewhat  mixed  with  four  or  six  rowed.  It  would 
therefore  be  impossible  for  us  or  any  other  persons  to  furnish 
you  from  hence  even  1000  bushels  of  two  rowed  barley  that 
would  be  free  from  some  admixture  of  other  kinds,  and  even  a 
little  sprinkling  of  oats.  We  have  therefore  enclosed  the  con- 
tracts you  sent  us,  and  sent  you  others,  with  our  signature  and 
a  duplicate  for  you  to  sign  and  send  us.  We  have  extended 
the  period  of  delivery  to  the  80th  October,  as  there  will  be  at 
least  ten  days'  delay  from  the  date  of  your  letter  before  we  can 
receive  and  act  upon  your  reply.  As  soon  as  received^  we  shall 
send  amongst  the  fanners  and  secure  the  first  lots,  even  at  an 
extra  price,  and  when  not  threshed  out,  shall  caution  them 
against  breaking  the  barley  as  little  as  possible. 

Respectfully  yours,  E.  &  E.  B.  Camp. 

PougUceepsie,  September  4th9 1850. 
S.&  E.  B.  Camp: 

Yours  of  the  30th  ultimo,  enclosing  contract  for  ten  thou- 
sand busheb  of  barley,  was  received  this  morning,  and  herewith  re- 
turn the  duplicate  signed  by  us.  Your  correcticms  inregardtoits 
being  purely  of  the  2  rowed  kind  was  perfectly  right,  although 
in  our  letter  of  the  26th  inst.,  it  did  not  occur  to  us  that  your 
county  raised  any  other  kind  of  barley,  to  any  very  considerable 
extent.  We  have  no  objection  to  recriving  either  kind,  provided 
it  has  been  grown  together ;  but  if  it  comes  separately,  we  expect 
you  will  keep  it  apart,  it  bring  quite  dilBcult  to  malt  it  when 
mixed,  grown  on  different  farms,  &c  &c. 

(Signed  M.  Vassab  d&  Oa 
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The  eontaucts  enclosed  by.  the  defencUnts,  in  their  letter  of 
August  30th,  were  fts  foUowe :  "  Sfokett's  Harbor,  August  30th, 
1850.  For  and  in  consideration  of  <me  dollar  to  us  in  hand  paid 
by  M,  Vassar  &  Co.,  the  receipt  whereof  is  hereby  acknowledged, 
we  hereby  agree  to  deliver  them,  in  the  city  of  Albany,  on  or 
before  the  30th  day  of  October  next,  ten  thousand  bushels  of 
first  quality  Jefferson  county  barley,  of  this  year's  growth,  to 
weigh  forty-eight  pounds  to  the  bushel,  at  sixty^seven  and  a 
half  cents  per  bushel,  to  be  paid  on  and  when  each  boat  shall  be 
delivered  at  Albany,  the  expense  of  measuring  to  be  divided  as 
usual."  This  was  signed  by  the  defendants  ;  and  the  following 
counterpart  was  intended  to  be  signed  by  the  plaintiffs :  "  Pough- 
keepsie,  August  30th,  1850.  For  and  in  consideration  of  one 
dollar  to  us  in  hand  paid  by  E.  &  E.  B.  Camp,  of  Sackett's  Har- 
bor, New- York,  we  hereby  agree  to  receive  from  them  in  the 
city  of  Albany,  on  or  before  the  30th  of  October  next,  ten  thou- 
sand bushels  of  first  quality  of  Jefferson  county  barley,  of  the 
growth  of  this  year,  to  weigh  forty-eight  pounds  to  the  bushel, 
at  the  rate  of  61  i  cts.  per  bushel,  to  be  paid  for  on  the  delivery 
of  each  boat  load,  each  party  to  pay  half  the  measuring."  The 
plaintiffs'  counsel  called  Oliver  JET.  Booth  as  a  witness.  The 
defendants'  counsel  objected  to  the  witness  on  the  ground  of  in- 
competency, by  reason  of  his  being  a  member  of  the  firm  of  AL 
Vassar  &  Co.,  on  and  after  2d  of  September,  1850,  and  there- 
fore a  party  to  the  contract,  if  one  existed,  and  a  necessary  par- 
ty to  the  suit.  He  attempted  to  show  the  witness'  interest,  afl 
follows  :  By  an  agreement  bearing  date  Sept.  2, 1850,  between 
the  plaintiffs  of  the  first  part,  and  James  Vassar,  Oliver  H.  Booths 
James  V.  Harbottle  and  Alfred  B.  Booth,  it  was  recited  that 
the  plaintiffs  had  previous  thereto  been  partners  in  the  brewing 
business,  at  Poughkeepsie,  under  the  firm  of  "  M.  Vassar  &  Co.," 
and  as  such  partners  had  been  and  were  the  owners  of  certsia 
real  estate  and  fixtures  of  the  value  of  $108,339,  and  of  personal 
property  to  the  amount  of  $91,661 ;  and  that  it  was  proposed 
that  each  of  the  former  partners  should,  upon  the  terms  and  con- 
ditions therein  contained,  dispose  of  the  equal  undivided  half  of 
all  his  right,  title  and  interest  in  said  business  and  the  property 
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before  mentioned,  to  tba  parties  of  the  second  part,  so  ihat  upon 
the  complete  and  perfect  fulfillment  pf  the  terms  and  conditions 
of  such  agreement,  the  patties  should  own  and  hold  and  have 
each  an  undivided  interest  in  said  business  and  the  property 
thereto  appertaining,  as  follows,  viz :  Matthew  Vassar  two  undi- 
vided eighth  parts,  and  Matthew  Vassar,  jun.,  John  G.  Vassar, 
James  Tassar,  Oliver  H.  Booth,  James  V.  Harbottle  and  Alfred 
B.  Booth,  each  one  undivided  eighth  part  thereof.  It  was  then 
agreed  that,  upon  the  fulfillment  of  the  terms  and  conditions 
thereinafter  contained,  the  parties  of  the  first  part  did  thereby 
sell  to  the  parties  of  the  second  part,  their  executors  and  admin- 
istrators, shafe  and  share  alike,  the  one-half  part  of  the  net 
emoluments,  profits  and  increase  of  the  business  for  the  term  of 
five  years  from  the  date  thereof,  viz.  to  each  of  said  parties  of 
the  second  part  one-eighth  part.  Provided  always,  that  all  such 
net  emoluments,  profits  and  increase,  over  and  above  the  sum 
thereinafter  limited,  should  be  devoted  to  the  sole  use  and  pur- 
pose thereinafter  set  forth.  And  the  parties  of  the  first  part 
covenanted  and  agreed  that  at  the  expiration  of  the  five  years, 
'  and  upon  the  complete  fulfillment  of  all  the  covenants  and  con- 
ditions fixed  in  said  agreement,  they  would  convey  and  confirm 
unto  each  of  the  parties  of  the  second  part  the  one  equal  undi- 
vided eighth  part  of  the  real  and  personal  estate  before  mention- 
ed, as  well  as  such  other  property  as  should,  within  said  period, 
have  been  purchased  by  the  profits  and  earnings  of  the  business. 
Provided  always,  and  the  agreement  was  upon  the  sole  condition 
that  the  parties  of  the  second  part  should,  at  the  expiration  of 
the  said  term,  pay  to  the  party  of  the  first  part  each  the  one 
equal  undivided  eighth  part  of  the  property,  viz.  the  sum  of 
$18,542,87  for  his  eighth  part  of  the  real  'estate,  and  the  sum 
of  $11,467,62  for  his  eighth  part  of  the  personal  property,  with 
interest  And  for  the  better  securing  the  said  paymelit,  the 
parties  of  the  second  part,  and  each  party  for  himself,  covenanted 
and  agreed  that  he  would  not,  during  said  term,  by  any  method 
or  in  any  manner,  draw  out  from  said  business  over  $1000  per 
annum  in  any  year ;  and  that  all  the  remaining  profits  and  in- 
erease  should  be  applied  by  each  of  the  parties  of  the  second 
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J)art  towirds  the  payment  of  his  eighth  part  of  the  property, 
until  each  party  should  have  paid  in  full  for  his  share.  It  was 
further  provided  that  neither  of  th^  parties  of  the  second  part 
should  have  any  interest  whatever  in  said  personal  ox  real  prop- 
erty^ at  any  tine,  further  than  he  had  paid  for  iJie  same^  »nd 
that  the  possession,  right  of  property  and  fee  should  all  remain 
ia  the  parties  of  the  first  part,  until  said  payments  were  fully 
made.  In  c^^se  of  the  death  of  either  of  the  parties,  during  the 
five  years,  the  survivors  were  to  take  his  share  at  a  valuation. 
It  was  also  mutually  covenMied  and  agreed,  that  neither  party 
should  in  any  manner  charge  his  share  or  interest  in  the  busi- 
ness, or  incur  any  debt  or  liability  by  indorsement  or  otherwise ; 
and  that  so  much  of  the  business  as  related  to  bank  deposits, 
drawing  and  making  drafts,  &c.  and  in  general  all  the  pecuniary 
management  of  the  business,  should  be  and  remain  with  the 
parties  of  the  first  part.  Books  were  to  be  kept  by  the  firm,  to 
which  each  of  the  parties  was  to  have  access.  The  business  was 
to  be  conducted,  as  before,  in  the  name,  style  and  firm  of  '^  M. 
Yassar  &  Co."  The  agreement  contained  some  other  provisions, 
not  necessary  to  be  mentioned. 

The  court  decided  that  the  witness,  Booth,  was  competent, 
notwithstanding  the  above  agreement ;  and  the  defendants  ex- 
cepted to  the  ruling.  The  witness  then  testified,  that  on  the 
80th  of  August,  1850,  the  plaintiffs,  only,  constituted  the  firm  of 
M.  Yassar  &  Co.,  and  that  the  witness  was  their  clerk.  On  the 
4th  of  September,  1850,  he  took  from  the  post  oflice  inr-Pough- 
keepsie  the  letter  of  the  defendants,  of  the  80th  of  August,  con- 
taining their  contract  and  the  counterpart  Matthew  Yassar,  in 
the  firm  name,  the  same  day,  executed  the  counterpart,  and  en- 
closed it  in  a  letter  directed  to  the  defendants  at  Sackett's  Har- 
bor, which  letter  this  witness  the  same  evening  deposited  in  the 
post  ofiice  in  Poughkeepsie.  On  the  4th  September,  this  wit- 
ness and  James  Yassar,  Alfred  B.  Booth  and  James  Y.  Har- 
bottle,  were  interested  in  the  firm  of  M.  Yassar  &  Co.,  by  virtue 
of  a  written  agreement ;  but  they  had  no  interest  in  this  contract 
or  any  others,  except  those  enumerated  in  said  written  agree- 
ment   JThat  agreement  was  actually  executed  late  in  the  after? 
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Boon  of  the  5th  of  September,  1850,  although  it  is  dated  the  SSI 
September.  This  Gamp  contract  was  spoken  of  by  the  parties 
when  the  agreement  was  executed,  and  this  witness  and  the 
others  concluded  not  to  take  it,  and  the  plaintiffs  kept  it.  The 
plaintiffs'  counsel  then  proyed  by  Alson  Ostrander,  a  clerk  ia 
the  Poughkeepsie  post  office  at  the  time,  that  on  the  5th  of  Sep- 
tember, 1850,  one  letter  was  sent  from  that  office  to  Sackett't 
Harbor,  and  that  one  was  an  unpaid  letter,  and  that  no  other 
went  from  the  Poughkeepsie  office  to  the  Sackett's  Harbor  office 
<m  that  day  or  for  some  days  before  or  after  that  date.  A  letter 
left  in  the  office  the  afternoon  or  erening  of  the  4th,  would  reg^ 
ularly  have  been  mailed  the  5th  September.  The  plaintiffs' 
counsel  then  proved  by  Orange  H.  Harris^  postmaster  at  Sack- 
ett's Harbor,  in  September,  1850,  that  as  appeared  by  his  books, 
on  the  7th  of  that  month,  but  one  letter  reached  his  office  from 
Poughkeepsie,  and  that  was  mailed  the  5th,  and  was  unpaid. 
This  was  the  only  letter  received  from  Poughkeepsie  for  some 
days  before  and  after,  and  was  in  the  ordinary  course  of  maiL 
The  defendants  received  their  letters  from  the  office  of  this  wit- 
ness, and  for  their  convenience  had  a  private  drawer  with  a  key 
which  they  kept,  and  to  which  they  always  had  access,  from  the 
outside,  and  into  which  all  their  correspondence  was  placed ; 
letters  belonging  to  the  boxes  and  drawers  were  always  deposited 
in  them  immediately  upon  the  receipt  of  a  mail.  Witness  had 
no  specific  recollection  of  this  particular  letter.  George  H. 
Gamp,  a  son  of  one  of  the  defendants,  Mr.  Stuart,  defendants' 
clerki  frequently  came  for  defendant's  letters,  and  sometimes 
Geo.  H.  Gamp's  little  daughters  came.  No  notice  was  taken  of 
the  persons  who  came  for  the  defendants'  letters,  as  they  helped 
themselves.  The  plaintiffs  further  proved  by  Wm*  H.  LHeketfj 
that  he  was  the  only  clerk  in  the  post  office  at  Sackett's  Harbor 
in  September,  1850.  An  unpaid  letter  mailed  in  Poughkeepsie 
the  5th  of  that  month  was  received  at  Sackett's  Harbor  the  7th. 
This  witness  made  the  entry  of  its  receipt ;  the  letters  always 
were  placed  at  once  in  the  proper  boxes  and  drawers.  The 
plaintiffs  proved  by  Williant  Lacy  and  Matthew  T.  HaUinbeck, 
barley  dealers  in  Albany,  that  on  and  about  the  80th  October, 
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1^50,  barley  was  worth-  firata  85  to  91  cents  per  bushel  at  that 
place.  The  defendants^  coansel  then  moved  for  a  nonsuit,  on  the 
grounds,  1st.  Of  a  want  of  proper  parties  to  the  action ;  2d.  A 
want  of  evidence  of  the  delivery  of  the  contract.  This  motion 
WB8  overruled  by  the  court,  and  the  defendants'  counsel  excepted. 

The  defendants'  counsel  then  proved  by  Samuel  Y.  Hooker^ 
s  grain  dealer  in  Sackett's  Harbor,  that  he  had  bought  barley 
for  years  at  Sackett's  Harbor ;  thai  he  bought  fifty  thousand 
bushels  and  over  in  1850 ;  that  before  the  15th  September  he 
paid  fifty  cents  per  bushel ;  that  if  Col.  Gamp  had  had  the  con- 
tract before  the  20th  of  September,  it  would  have  cleared  over 
all  expenses  five  hundred  dollars. 

The  judge  charged  the  jury  that  the  main  question  in  the 
case  was,  as  to  the  existence  of  a  contract.  There  was  no  dis* 
pute  as  to  its  breach,  if  one  existed,  and  little  as  to  damages. 
The  jury  would  therefore  find  the  following  facts :  First.  Did 
the  plaintiffs  send  the  defendants  tiie  counterpart  of  the  contract 
executed  on  or  about  the  4th  of  September,  1850  ?  Second.  Did 
that  counterpart  arrive  at  Sackett's  Harbor,  and  was  it  put  in 
the  defendants'  box  or  drawer  ?  Third.  Did  that  counterpart 
reach  the  defendants  ?  Fourth.  The  value  of  barley  at  Albany 
on  the  30th  October,  1850.  Whereupon  the  following  written 
verdict  was  found  by  the  jury :  First.  That  a  letter  from  the 
plaintiffs,  cdhtaining  a  counterpart  of  the  contract  set  forth  in 
the  pleadings,  was  deposited  in  the  post  office  at  Poughkeepsie, 
on  the  4th  of  September,  1850,  directed  to  the  defendants  st 
Sackett's  Harbor.  Second.  That  said  letter  containing  said 
counterpart  was  transmitted  to  the  post  office  at  Sackett's  Har- 
bor, and  was  deposited  in  the  box  or  drawer  of  the  defendants 
by  the  postmaster  or  his  clerk,  on  or  about  the  7th  of  Septem- 
ber, 1850.  Third.  That  they  had  not  sufficient  evidence  that 
the  defendants  received  the  letter  from  the  box  in  the  post  office 
at  Sackett's  Harbor.  Fourth.  That  the  market  price  of  barley 
at  Albany,  on  the  30th  October,  1850,  was  87^  cents  per  bushel. 

And  thereupon  the  justice  ordered  and  adjudged  that  the 
plaintiffs  rm)yer  against  the  defendants  the  sum  of  $2000  dam- 
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ages ;  and  that  the  plaintiffs  be  allowed  five  per  cent  on  that 
sum,  amounting  to  $100,  by  way  of  additional  coats. 

/.  A.  Spencer,  for  the  appellants.  L  The  motion  for  judg« 
ment  of  nonsuit  should  have  prevailed,  on  the  ground  of  the  want 
of  parties  plaintiffis.  The  articles  of  copartnership  of  the  new 
firm  bear  date  the  2d  of  September,  1850 ;  and  although  not 
signed  until  the  5th,  yet  when  signed,  the  execution,  by  relation, 
made  the  parties  to  it  partners  from  the  date.  The  articles  re- 
cite that  the  old  firm  had  been  partners  '^  up  to  the  date  hereof." 
The  second  article  says  that  the  old  firm  '^  were  and  are,  at  the 
date  hereof,"  the  sole  owners  of  certain  personal  property,  the 
value  of  which,  '^  at  the  date  hereof,''  was  fixed  at  $91,661.  The 
third  article  proposes  to  sell  certain  shares  '^in  the  business  and 
property  herein  above  described  and  referred  to."  The  articles 
provide  for  the  sale  and  conveyance  to  the  incoming  partners 
^  one  half  part  of  the  net  emoluments,  profits  and  increase  of  the 
business  aforesaid,  for  the  term  and  period  of  five  years  from 
the  date  hereof."  Also  for  the  conveyance  to  them  of  their 
shares  of  the  real  estate  and  personal  property  specified  in  a 
schedule, ''  and  also  all  such  other  real  or  personal  property  or 
effects  as  may,  within  said  period,  have  been  purchased  by  the 
profits  and  earnings  of  said  business,  between  the  day  of  the 
date  of  these  presents  and  the  expiration  of  the  term  aforesaid." 
"  The  business  shall  continue  to  be  conducted  during  said  term 
as  heretofore,  in  the  name,  style  and  firm  of  M.  Vassar  &  Oo." 
The  whole  agreement  shows  the  term  of  the  new  partnership  to 
commence  at  the  date  of  the  articles,  and  to  continue  for  five 
years  from  that  date.  Oliver  H.  Booth  testifies  that  he,  James 
Vassar,  Alfred  B.  Booth  and  James  Y.  Harbottle  were  interested 
in  the  firm  of  M.  Yassar  &  Co.  on  the  4th  September,  1850,  by 
virtue  of  a  written  agreement.  This  testimony  shows  that  the 
new  partnership  commenced  on  the  2d  Sept.  and  before  there  is 
any  pretense  of  a  contract  with  the  defendants.  From  that  mo- 
ment '^  M.  Yassar  ic  Co."  embraced  every  member  of  the  new 
firm  and  made  all  subsequent  agreements  with  other  parties  their 
agreements.    What  Booth  says  about  the  '^  Cunp  contract''  has 
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BO  legal  force  to  change  the  rights  of  the  defendants.  It  is  trne 
that  the  written  agreement  operated  upon  the  subjects  of  it  as 
mentioned  therein,  but  it  also  made  every  contract  and  operation 
subsequent,  the  contract  and  operation  of  the  new  firm.  The 
rights  and  liabilities  of  the  parties  in  relation  to  all  matters,  both 
before  and  after  the  date  of  the  agreement,  depend  on  the  agree- 
ment in  writing.  These  rights  and  liabilities  cannot  be  changed 
by  verbal  conversations.  An  agreement  cannot  exist  partly  by 
writing  and  partly  in  parol.  No  agreement  with  the  Camps  ex- 
isted when  the  new  firm  commenced  business.  The  old  firm  had 
made  none.  The  new  firm  did  make  it,  if  made.  Even  if  the 
verbal  conversation  as  between  the  members  of  the  firm  had  any 
force  as  between  themselves,  (which  is  denied,)  it  had  no  effect 
or  influence  upon  the  rights  of  the  defendants.  If  the  contract 
waa  complete  on  the  4th  September,  the  defendants  could  main- 
tain a  suit  upon  it  against  the  new  firm  for  the  price  of  the  bar^ 
ley,  had  it  been  delivered.  II.  There  never  was  any  contract 
made  by  the  defendants,  either  with  the  old  or  new  firm.  (1.)  The 
correspondence  is  to  be  looked  to,  to  ascertain  what  agreement 
was  proposed  to  be  made  by  the  parties.  The  defendants  were 
not  the  owners  of  the  barley,  but  proposed  to  purchase  for  the 
plaintiffs'  supply.  (2.)  The  defendants'  letter  of  the  30th  Aug. 
1850,  and  the  proposed  contract  enclosed  in  it,  form  the  agree- 
ment between  the  parties,  as  proposed  by  the  defendants.  It  is 
the  same  as  if  it  had  been  written  in  the  proposed  agreement, 
that  the  defendants,  '^  as  soon  as  the  plaintiffs'  acceptance  wat 
received  by  them,  they  would  act  upon  it  and  commence  making 
purchases."  It  was  one  of  the  conditions  which  the  defendants 
had  a  right  to  prescribe,  that  the  mere  acceptance  by  the  plain- 
tiffs at  Foughkeepsie  should  not  bind  them,  but  that  they  would 
be  bound  only  from  the  time  the  plaintiffs'  acceptance  was  re- 
ceived at  Sackett's  Harbor.  The  plaintiffs  accepted  it  with  this 
condition  annexed.  The  defendants  had  a  right  t6  provide,  and 
did  provide,  against  accidents  attending  correspondence.  The 
defendants'  letter  of  the  22d  August,  1850,  shows  that  they  re- 
quired speedy  notice  of  the  acceptance  of  their  offer  to  be  given 
Aem.    Not  when  accepted  at  Poughkeepsie  by  the  plaintiffs, 
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but  on  the  reoeipt  of  iiotice  of  such  acceptance  by  tiie  defiendanis 
at  Sackett's  Harbor,  to  be  speedily  given,  would  they  be  bound. 
The  required  notice  of  acceptance  the  jury  have  found  the  de- 
fendants never  did  receive.  That  they  never  had  any  knowledge 
that  the  plaintiffs  had  accepted  their  offer.  The  proposal  tbere^ 
fore  never  became  a  contract.  The  plaintiffs  agreed  by  their 
letter  of  the  4th  of  September  to  accept  the  proposal  subject  to 
this  qualification.  They  could  not  accept  it  in  ai[iy  other  fonOy 
without  making  their  acceptance  a  new  proposal.  The  plain- 
tiffs therefore  agreed  to  take  the  risk  of  accidents,  and  agreed 
upon  the  time  when  the  defendants  should  be  bound  by  their 
agreement.  Suppose  the  general  rule  to  be  that  the  deposit  of 
the  letter  in  the  post  office,  containing  the  acceptance  of  the 
proposal,  closed  the  agreement,  it  was  perfectly  competent  for 
the  defendants  to  make  an  agreement  out  of  this  general  rule, 
And  prescribe  terms  that  they  could  not  be  bound  until  informed 
of  thej)laintiffs'  acceptance  at  Sackett's  Harbor.  This  they  did 
do  expressly  by  their  letters,  and  the  case  shows  the  precau- 
tion to  have  been  eminently  proper.  {Chit,  on  Cont.  13, 14, 5ih 
Am.  froni  Set"  Lofid.  ed.  McCollough  v.  Eagle  Ins.  Co.,  1 
Pick.  278.  Elisonr.  Henshaw,^  Wheat.  225.  Frith  v.  Law- 
rence,  1  Paige^  434, 442.)  UI.  The  circumstance  that  the  jury 
have  found  that  the  letter  came  into  the  defendants'  box  is  really 
of  no  moment.  The  box  was  open  and  accessible  to  every  one 
firom  within  the  post  office.  It  does  not  prove  it  was  not  lost, 
mislaid,  or  mis-delivered.  And  the  jury  have  found  that  it  was 
never  rightfully  delivered  to  the  defendants.  IV.  The  plain- 
tiffs' counsel  put  the  defendants'  letters  in  evidence.  These 
must  be  taken  to  be  true  until  disproved.  There  is  not  a 
word  of  evidence  to  disprove  them,  but  they  are  fully  con- 
firmed by  the  testimony.  The  whole  case  shows  that  die  de- 
fendants understood  and  acted  upon  the  matter  as  we  insist  the 
law  is,  and  as  they  understood  their  duties  and  rights  to  be. 
They  waited  anxiously  for  the  knowledge  they  required  of  the 
plaintiffs'  acceptance,  with  all  things  ready  and  waiting  to  fulfill 
their  agreement  as  soon  as  they  should  know  it  had  become  one. 
^ey  lost  an  opportunity  to  make  over  $500  profits,  and  yet  th* 
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plsmtiffs  demand  $2000  more  for  failure  of  their  profits.     Such 
injustice  should  not  be  allowed* 

C.  SwoHj  for  the  respondents.  I.  The  contract  in  question 
was  made  prior  to  the  agreement  between  the  pliuntiffs,  the 
Booths,  James  Yassar  and  Harbottle.  It  was  made  complete 
the  26th  August ;  at  all  events  on  the  80th :  for  the  moment 
the  defendants  committed  their  proposition  to  the  mail,  they  had 
lost  their  power  over  it,  and  could  not  have  countermanded  it 
{Story  on  Cmt.  pp.  269, 297,  S02.  Maciier  v.  Frith,  6  Wend. 
103,  115,  116,  119,  120,  147, 155.  4  Paige,  20.)  When  ac- 
cepted, its  acceptance  made  the  contract  relate  back  as  of  the 
day  of  its  proposal  by  the  defendants.  They  made  the  contract 
the  80th  of  August,  irrevocably.  No  delivery  of  the  counter- 
part of  the  80th  of  August,  back  from  the  plaintiffs  to  tlpe  de* 
fendants,  was  requisite.  It  had  already  been  accepted,  and  the 
defendants  notified.  But  the  counterpart  of  the  lettes  «of  the 
80th  August  was  delivered  to  the  defendants.  The  defendants 
chose  the  mail  as  their  agent,  and  took  the  risk.  A  delivery 
to  the  mail  was  therefore  a  delivery  to  them.  At  all  events,  a 
delivery  into  their  drawer  at  the  post  office  was  such  to  them. 
{See  abcfve  authorities.)  II.  There  is  no  evidence  of  a  partner- 
ship between  the  plaintifis.  Booths  and  Harbottle,  either  inter 
sese,  or  as  to  third  persons.  The  agreement  of  the  6th  of  Sep- 
tember makes  no  community  of  stock.  {Story  on  Part.  2d  ed. 
i  27.  Dob  V.  Halsey,  16  John.  84.  3  Kent's  Com.  4tih  ed.  i  48^ 
p.  24.)  No  community  of  profits  and  loss.  {Story  on  Part, 
i  82,  note  8,  i  83.)  No  mutuality  of  powers  and  duties.  {IcL 
a  86  to  89, 47,  48.  20  Wend.  70.)  III.  If  there  was  such  a 
partnership,  it  was  subsequent  to  the  contract  on  which  this  suit  is 
founded,  and  did  not  pass  it  over,  or  require  all  the  parties  to 
unite  to  sue,  nor  did  it  disqualify  Booth.  {Code,  (§111,  [91,] 
898,  [851.]  This  contract  was  expressly  excepted  from  the  ope- 
ration of  the  agreement  lY.  The  third  fact  found  by  the  jory 
is  superfluous.  Mailing  the  acceptance  made  the  contract  oom-^ 
plete.  At  all  events,  the  delivery  of  it  to  the  private  drawer  of 
the  defendants  was  an  actual  deBvery  to  them.    Its  reception 
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by  the  defendants  was  at  the  defendants'  risk  the  moment  it  was 
in  the  mail.  Indeed  the  mailing  itself  by  the  pluntiffs  was  a 
legal  reception  by  the  defendants.  {See  point  L  above^  and 
authorities.)  The  jury  evidently  intended,  in  the  third  point 
found  by  them,  to  say  there  was  not  sufficient  evidence  for  them 
to  fold  as  afactf  that  the  defendants  personally,  actually  received 
in  their  hands  the  letter  of  the  4th  of  September,  leaving  it  to 
be  determined  by  the  rule  of  law,  whether,  under  the  circum- 
stances, a  delivery  into  the  mail  at  Poughkeepsie,  and  into  the 
defendants'  drawer  at,  Sackett's  Harbor,  was  or  was  not  a  deliv- 
ery to  them. 

Bp  the  Court,  S.  B.  Strong,  J.  The  contract  was  I  think 
perfected,  so  as  to  make  it  mutually  obligatory  upon  the  parties, 
when,  the  duplicate  executed  by  M.  Vassar  &  Co.,  was  deposited 
in  the  post  ofiice  at  Poughkeepsie  on  the  4th  of  September,  1850. 
The  filial  proposal  by  the  defendants  was  made  when  they  de- 
posited their  letter,  enclosing  the  contract  signed  by  them,  in 
the  post  office,  on  the  80th  of  August.  That  proposal  remained 
open  and  unchanged  on  the  4th  of  September,  when  it  was  ac- 
cepted by  the  plaintiffs  in  the  manner  which  I  have  indicated. 
The  general  proposition,  that  a  bargain  through  the  mail  is 
closed  when  the  party  last  agreeing  binds  himself  by  any  ap- 
propriate paper  deposited  by  him  in  the  post  office,  properly  ad- 
dressed to  the  other  contracting  party,  was  admitted  on  the 
argument.  It  is  based  upon  the  principle,  that  an  offer  made 
by  one  party  and  accepted,  by  the  other  constitutes  the  contract. 
The  assenting  minds  of  the  parties  then  meet.  The  rvle  was 
ably  discussed  and  definitively  settled  by  the  court  for  the  cor- 
rection of  errors  in  Maeiier  v.  Frith.  (6  Wend.  103.) 

But  the  counsel  for  the  defendant  contended  on  the  argument 
that  the  rule  does  not  apply  to  this  case,  as  their  letters  de- 
clared in  effect  that  they  did  not  intend  to  be  bound  until  they 
received  an  answer  from  the  plaintiffs,  with  a  duplicate  of  the  con- 
tract executed  by  them.  In  the  letter  written  by  the  defend- 
ants on  the  26th  of  August  they  say,  '^  it  being  understood  that 
if  this  offer  shall  be  accepted,  speedy  notice  of  the  same  be  givea 
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lo  US."  That  undoubtedly  made  it  a  condition  precedent  to  their 
being  bound  that  their  offer  should  be  promplj  accepted ;  and 
it  was  80.  It  was  also  necessary  that  speedy  notice  of  the  ac- 
ceptance should  be  given  to  the  defendants.  But  the  letter  does 
not  designate  the  manner  in  which  the  notice  should  be  given ; 
and  as  the  previous  correspondence  had  been  conducted  by  mail, 
it  was  reasonable  to  suppose  that  it  was  intended  that  the  notice 
should  be  given  through  the  same  channel  Now,  what  is  giving 
notice  by  mail  ?  undoubtedly,  depositing  a  letter  ccmtaining  the 
requisite  information,  properly  addressed,  in  the  post  office. 
The  defendants'  letter,  as  I  understand  it,  required  prompt  ac*- 
tion,  btit  no  qiore  action  than  is  necessary  in  ordinary  cases; 
The  notice  was  promptly  given.  Their  counsel  also  relied  upon 
a  passage  contained  in  their  letter  dated  on  the  30th  of  August 
where  they  say  in  reference  to  an  expected  reply  accepting 
their  offer,  '^as  soon  as  received  we  shall  send  amongst  the 
farmers  and  secure  the  first  lots"  (of  barley,)  as  indicating  that 
they  did  not  intend  to  be  bound  until  such  reply  should  be  re- 
ceived It  seems  to  me,  in  reference  to  this,  that  the  remark 
of  the  plaintiffs'  counsel  was  right  when  he  said  that  this  pas- 
sage merely  indicated  what  the  defendants  intended  to  do  in 
accordance  with  their  contract,  when  they  should  ascertain  that 
it  had  been  perfected,  and  not  the  time  when  it  should  become 
obligatory  upon  them.  Had  they  intended  that  their  negotia- 
tion should  differ  from  the  ordinary  rule  as  to  the  commence- 
ment of  their  obligation,  they  should  have  said  so,  in  explicit 
language.  If  there  is  any  doubt,  it  should  upon  the  general 
principle  be  construed  against  the  parties  using  the  uncertain 
terms. 

The  next  question  is,  whether  thB  agreement  between  the 
plaintiffiei,  the  Booths,  James  Yassar  and  Harbottle  constituted 
a  partnership  between  them.  I  am  clearr*that  it  did.  The 
agreement  provided  that  each  was  to  share  in  the  profit  and 
loss.  All  had  a  right  to  the  use  of  the  capital,  and  the  profit 
of  each  was  to  be  applied  at  the  end  of  five  years  in  the  pay- 
ment for  his  share  of  the  capital-at  the  existing  appreciation, 
when  he  was  to  receive  the  legal  title  to  it  from  the  members 
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of  the  old  firm.  It  seems  to  me  that  sharing  in  the  profit  and 
loss,  with  a  right  to  use  the  capital,  and  an  inchoate  title  to.it, 
constituted  a  full  partnership.  In  Dob  ▼.  Halse^,  (16  John, 
84,)  it  was  decided  that  where  one  contifbtited,  and  was  to  re- 
tain the  caj^tal,  and  the  other  his  services,  and  the  net  profits 
were  to  be  shared,  there  was  a  partnership,  not  only  as  to  third 
persons,  but  between  the  parties  themselves.  That  case  perhaps 
goes  quite  far  enough  ;  but  it  is  undoubtedly  right  so  far  as  it 
declares  that  there  need  not  be  a  participation  in  the  capital 
stock.  Chancellor  Kent  says,  (3  Com.  25,)  "  it  would  be  a  valid 
partnership,  notwithstanding  the  whole  capital  was  in  the  first 
instance  advanced  by  one  party,  if  the  other  Qontributed  his 
time  and  skill  to  the  business,  and  although  his  proportion  of 
gain  and  loss  was  to  be  very  unequal.  It  is  sufficient  that  hit 
interest  in  the  profits  be  not  intended  as  a  mere  substitute  &r 
a  commission,  or  in  lieu  of  brokerage,  and  that  he  be  received 
into  the  association  as  a  merchant,  ^nd  not  as  an  agent."  In 
this  case  the  shares  of  the  incoming  associates,  in  the  profits, 
were  not  to  be  received  by  them  as  a  compensation  for  their 
services,  but  as  their  portions  of  the  profits  of  a-  business  in 
which  they  were  jointly  interested,  and  they  were  also  to  be 
principals  and  not  mere  agents.  They  were  therefore  full 
partners. 

When  the  contract  on  which  this  suit  was  brought  was  signed 
by  M.  Yassar  &,  Oo.  and  deposited  in  the  post  office,  and  thereby 
became  operative,  the  firm  consisted  of  the  plaintiffs  only.  It 
was  then  tiieir  contract,  and  not  that  of  the  new  partnership^ 
The  agreement  by  which  the  new  society  was  constituted  was 
signed  the  next  day.  The  execution  and  (when  that  is  requisite) 
delivery  of  a  deed  give  it  efficacy.  tJntil  then  it  is  inopera- 
tive. That  is  the  rule  where  a  deed  is  requisite  for  the  amr 
summatim  of  a  transaction,  tks  in  transferring  a  title  to  real 
estate.  It  may  not  be  strictly  applicable  to  the  institution  of  a 
partnership  association.  That  may  be  formed  by  a  verbal  agree* 
ment,  and  then  it  dates  from  the  time  when  the  agreement  was 
uo^de.  When  there  is  a  written  agreement,  the  presumption  is 
that  tiie  contract  was  made  on  the  day  when  the  agreement  was  ex- 
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eoated  and  (when  a  delivery  is  necessary)  delivered.  In  tliis 
case  tbere  is  nothing  to  evince  that  there  was  any  definite  con- 
tract anterior  to  the  execution  of  the  written  agreement  The 
new  partnership,  wheu  formed,  was  to  refer  back  to  the  2d  of 
Septeiri»er,  two  days  before  the  agreement  on  which  this  suit 
was  brought  was  executed  by  M.  Vassar  <k  Co.  That,  how- 
ever, does  not  make  it  out  that  the  new  firm  was  a  contracting 
party  with  the  defendants.  It  would  merely  show  that  as  be- 
tween the  partners  themselves  the  new  associates  would  be  in- 
terested in  the  performance  of  this  contract  if  it  was  included 
in  the  retrospective  matters  referred  to  in  the  partnership  agree- 
ment. Even  then,  however,  it  may  be  doubted  whether  the 
plaintifis  might  not  maintain  a  suit  in  their  own  names,  for 
diemselves  and  as  trustees  for  their  associates.  {Code  of  18&1, 
§  118.)  It  is  not  necessary,  however,  to  decide  that  question,  as 
the  partnership  agreement  does  not  in  terms  either  refer  to  or 
include  the  contract  between  the  parties  to  this  suit ;  and  Mr. 
Booth,  one  of  the  new  associates,  swears  that  it  was  not  in  fact 
include^  but  was  expressly  excluded  from  the  antecedent  trans- 
actions of  the  old  firm,  in  which  the  remaining  parties  were  to  b* 
interested.  It  appears  to  me  that  the  suit  was  rightly  brought 
in  the  names  of  those  only  by  whom  and  to  whom  the  contract 
was  made. 

The  objection  to  the  admissibility  of  Mr.  Booth  as  a  witness 
was  waived  by  the  defendants'  counsel  on  the  argument. 

The  judgment  rendered  at  the  special  term  should  be  affirmed, 
and  the  motion  for  a  new  larial  denied. 

[DnTCH£B8  General  TerMj  October  4,  1862.  Banulo,  Brown  and  S,  B. 
Strung^  Justlcee.] 
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When  the  directions  g^iven  by  the  managers  of  a  companj  to  one  of  ite  officers 
are  merely  verbal,  it  is  difficolt  for  those  who  have  dealings  with  the  com- 
pany to  prove  them,  by  any  direct  evidence.  In  snch  cases,  where  tli«  acts 
of  the  officer  are  performed  at  the  office  of  the  company,  are  of  a  pnblio 
character,  and  are  nnmerons  and  long  continued,  it  is  reasonable  to  presume 
that  they  are  in  conformity  with  the  instructions  of  the  managers. 

If  the  directors  of  a  company,  either  through  inattention  or  otherwise,  suffer 
its  subordinate  officers  to  pursue  a  particular  line  of  conduct  for  a  consider- 
able period,  without  objection,  they  are  as  much  bound  to  those  who  deal 
with  the  officers  in  ignorance  of  Ij^eir  want  of  authority,  as  if  the  requisite 
I>ower  had  been  directly  conferred. 

The  power  of  an  incorporated  company  to  borrow  money,  when  it  has  not 
been  directly  conferred  by  its  charter,  extends  to  all  xBases  where  it  is  es- 
sential to  the  transaction  of  its  ordinary  affiiirs,  ii  seems, 

Itis  then  incidental,  and  is  in  effect  included  in  the  grant  of  the  principal 
power.  But  the  power  to  borrow^  ny»ney  shonld  be  limited  to  and  fi»r  tho 
appropriate  business  of  the  corporation. 

Where  the  secretary  of  an  incorporated  company  confines  himself  to  the  busi- 
ness of  the  company,  and  there  is  no  evidence  th&t  he  extended  it  beyond 
its  legitimate  sphere,  it  is  right  to  infer  that  money  borrowed  by  him  in  the 
name  of  the  company,  under  authority  giv^n  by  the  directors  waa,  destined 
for  the  appropriate  use  of  the  company. 

If  the  money  was  in  fact  obtained  for  an  illegal  purpose,  or  was  misapplied, 
the  owis  of  proving  it  should  devolve  upon  the  corporation. 

This  action  was  commenced  in  the  month  of  June,  1851,  in 
the  city  court  of  Brooklyn,  by  the  plaintiff,  Edwin  Beers,  for  the 
recovery  of  seven  hundred  and  sixty-five  dollars,  alledged  to  have 
been  lent  and  advanced  by  him  on  or  about  the  10th  and  13th 
days  of  December,  1850,  to  the  defendants,  The  Pho&nix  Glass 
Company,  and  the  further  sum  of  fifty-eight  dollars  for  the  dis- 
count of  uncurrent  money  alledged  to  have  been  discounted  for 
them  by  him  as  a  broker,  between  the  Ist  day  of  October  and 
the  11th  day  of  December,iii  the  Bss^e  year.  The  defendants, 
The  Phoeniz  Glass  Company,  were  a  corporation  created  under 
the  general  act  of  the  legislature  of  this  state,  entitled  '<  An  act 
to  authorize  the  formation  of  corporations  for  manufacturing, 
mimng,  mechanical  or  chemical  purposes,'^  passed  February  17, 
1818 ;  and  the  other  defendants  were,  at  the  time  the  debts 
were  alledged  to  have  been  contracted,  stockholders  and  1 
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of  the  said  company,  and  it  was  claimed  that  they  had  hecome 
liable  for  the  payment  of  i  the  siud  indebtedness,  on  the  ground 
that  the  company,  although  more  than  two  years  had  elapsed 
since  iiieir  certificate  of  incorporation  was  filed,  had  not,  annually, 
within  twenty  days  from  the  first  day  of  January,  made,  pub- 
lished and  filed  in  the  office  of  the  clerk  of  the  county  where  their 
business  was  carried  on,  the  report  required,  in  and  by  the  12th 
section  of  the  said  act. 

All  the  defendants  (except  Robert  B.  Clark,  who  did  not  an- 
swer,) put  the  alledged  loan  and  4liscount  both  at  issue.  The 
defendants,  Engle  and  Jones,  set  up  in  their  answer  that  the 
oompafiy  ceased  to  transact  business  prior  to  first  October,  1850, 
which  allegation  was  put  in  issue  by  the  reply ;  and  the  de- 
fendant Engle  also  alledged  that  the  company,  prior  to  their 
ceasing  to  do  business,  did  anittially,  and  within  twenty  days 
from  the  first  of  January,  make,  publish  and  file  the  report  re- 
quired by  the  12th  section  of  the  said  act. 

The  issues  were  tried  in  September,  1851,  when  the  following 
facts  were  established :  that  the  said  company  were  incorporated 
in  December|1848,  for  25  years,  under  the  above  mentioned  act, 
with  a  capital  of  $7,500,  for  "  the  manufacturing  of  glass  in  all 
its  varieties,  and  in  the  purchase  and  sale  thereof,  and  in  pur- 
chasing all  the  materials,  tools  and  instruments  necessary  for 
the  manufacturing  of  glass,  and  generally  to  do  all  business  con- 
nected with  the  manufacturing  of  glass,  and  the  sale  and  dispo- 
sition thereof;  and  to  rent,  hire,  lease  or  purchase  such  real 
estate  as  might  be  necessary  to  carry  on  said  btisineift.'.'  That 
Robert  B.  Clark  was  secretary  of  the  company,  with  powers  and 
duties  specifically  defined  by  section  2  of  the  by-laws,  one  of 
which  was  '^  to  act  as  treasurer  of  the  company,  and  to  do  all 
such  other  acts  as  might  be  requiriii  of  him  by  the  board  of 
trustees."  That  the  secretary  had  no  power,  under  the  by-laws, 
to  borrow  money  nor  sign  notes,  or  any  evidence  of  indebtedness 
on  the  part  of  the  company.  On  the  contrary,  the  power  to 
sign  notes  and  obligations  of  the  company  was  confided  to  the 
president ;  and  the  secretary  and  president,  together,  had  t^ 
manaipm^it  of  the  financial  department.    The  plaintiff  proved 
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the  lending  of  the  money  to  Olatrk,  while  he  was  acting  aa  tbia 
fiecretary  of  the  company,  and  occupying  its  office ;  and  the  dis* 
cottnting  of  nneurrent  money,  at  his  request,  by  the  plunti£ 
The  plaintiff  recovered  a  verdict  against  the  defendants  for 
$842,92 ;  and  the  defendants  appealed  from  the  judgment  ea- 
tered  thereon.  The  hcts  appearing  on  the  trial,  which  have  not 
been  mentioned  above,  are  set  forth  in  the  opinion  of  the  oomrt 

JET  B.  Duryea^  for  the  plaintiff. 

J,  A.  Lott^  for  the  defendants. 

By  the  Courtj  S..B.  Strong,  J.  The  introdnction  of  testi- 
mony  to  prove  that  Olark  acted  as  secretary  of  the  compaay, 
bef<H*e  showing  that  he  held  that  office,  was  premature ;  but  aa 
his  official  character  was  afterwards  clearly  proved,  the  objection 
was  cured.  As  the  objection  could  have  been  so  easily  obviated, 
it  was  singular  that  it  was  not  dtaa  at  first,  and  almost  aa  sin- 
gular that  it  was  raised  at  all.  The  second  section  of  the  by- 
laws of  the  company  authorized  the  secretary  to  act  as  its 
treasurer,  and  to  do  all  such  other  acts  as  might  be  required  of 
him  by  the  board  of  trustees.  It  no  where  appears  in  what 
manner  the  requirements  of  the  trustees  upon  their  secretary 
should  be  made ;  whether  they  should  be  written,  or  merely  ver- 
bal ;  and  in  the  absence  of  any  evidence  as  to  that,  it  is  reason- 
able to  presume  that  they  might  be  ^ther.  When  the  directions 
from  the  managers  of  a  company  to  one  of  its  officers  are  merely 
verbal,  it  is  difficult  for  them  who  have  dealings  with  it  to  prove 
them  by  any  direct  evidence.  In  such  cases,  where  the  acts  of  the 
officer  are  performed  at  the  office  of  the  company,  are  of  a  puMic 
character,  and  are  numeroui  and  Icmg  eontinued,it  is  reasonable  to 
presume  that  they  are  in  conformity  with  the  instructions  of  the 
managers.  If  the  managom  faithfully  perform  dieir  duty,  they 
exercise  a  constant  and  vigilant  supervision  over  the  acts  of  their 
officers,  and  where  such  acts  are  unauthorized  or  in  oiqpoeition  to 
tkeir  wiU,  they  should,  and  probably  do,  direct  their  disoonti&ar 
&noe,  and  in  case  of  willful  or  palpable  violation  of  duty,  ( 
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tiie  Agent  If  they  do  not,  and  suffer  their  subordinate  to  remahi 
in  office  and  to  continue  the  same  line  of  oondact,  the  public  has 
a  right  to  suppose  that  such  subordinates  act  in  aoeordance  with 
Ihe  wishes  of  their  superiors,  and  pursuant  to  authority  regu- 
larly conferred  upon  them. 

Li  this  case  Clark  was  one  of  the  directors  of  the  company, 
and  its  secretary.  There  is  no  evidence  that  he  transacted  any 
other  business  than  that  of  the  company.  He  occupied  its  office, 
or  the  principal  place  for  transacting  its  affairs.  The  business 
which  gave  rise  to  this  suit  was  conducted  there ;  the  checks 
were  signed  by  him  as  secretary.  They  were  drawn  upon  banks 
in  which  he  had  long  kept  the  accounts  of  the  company  to  a 
faorge  extent.  His  dealings  with  one  of  the  banks  had  been  ex- 
pressly authorized  by  the  directors,  and  there  is  reason  to  sup- 
pose tibat  they  had  sanctioned  his  dealings  with  the  other,  from 
their  extent  and  publicity,  and  from  the  fiskcts  that  he  was  one 
of  the  directors,  his  father-in-law  another,  and  another  had  pre- 
sented a  check  drawn  by  him  as  secretary,  on  such  bank,  and 
received  the  money,  and  the  three  constituted  a*  majority  of  the 
board.  The  checks  were  drawn  pursuant  to  a  practice  which 
be  had  pursued  wiih  the  plaintiff  for  a  long  period,  and  to  a  con- 
siderable extent,  and  the  facts  proved  wamCnt  tiie  inference 
tikat  the  plaintiff  at  the  same  times  gave  his  checks,  which  were 
for  the  same  amounts,  to  enable  the  secretary  of  the  company^ 
to  apply  the  moneys  to  its  use  as^he  had  repeatedly  done  under 
similar  drcumstances.  I  have  stated  that  the  facts  proved 
warranted  the  inference  that  these  transactions  were*  directly 
authorized.  Bu]t  that  was  not  necessary  in  order  to  bind  the 
company.  If  the  directors  of  a  company,  no  matter  whether 
tiirough  inattention  or  otherwise,  suffer  its  subordinate  officers 
to  pursue  a  partibular  line  of  conduci;  for  a  considerable  period, 
without  objection,  they  are  as  much  bound  to  those  who  are  not 
^  aware  of  ally  want  of  authority,  as  if  the  requisite  power  had 
.  been  directly  conferred. 

The  evidence  as  to  the  checks  was,  I  think,  admissible.    Thej . 
had  been  returned  to  the  proper  officer  of  the  company,  or  to  his 
teoAer,  who,  it  may  be  fairly  presumed,  acted  as  his  agent  in 
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Teceiying  them.  Snch  papers  are  not  generally  retained,  but 
if  they  have  been,  int)ft8  instance,  the  presumption  is  that  they 
were  in  the  possession  of  the  company,  which  was  duly  notified 
to  produce  them.  Besides,  they  were  introduced  mainly  to  show 
the  manner  in  which  the  secretary  dealt  with  the  banks,  and  the 
extent  of  those  dealings,  and  iu  such  cases  the  rule  for  the  ad- 
mission of  secondary  eyidenoe  literally  applied. 

There  was  undoubtedly  sufficient  proof  that  the  plaintiff  had 
discounted  uncurrent  moneys  for  Clark,  while  acting  as  secre- 
tary for  the  company,  and  there  is  nothing /-to  show  that  the 
jury  went  beyond  the  proof  in  what  they  awarded  on  that 
account 

The  checks  were  not  the  only  evidence  as  to  the  claim  for 
money  lent.    It  was  proved  that  the  plaintiff  at  the  same  time 
gave  his  own  checks  for  the  same  amounts,  which  were  paid ; 
and  it  was  also  shown  that  he  and  Clark  were  in  the  habit  of 
exchanging  checks  in  the  morning  to  enable  Clark  to  draw  the 
money  early  in  the  day,  on  the  plaintiff's  checks,  to  pay  promptly 
the  daily  expenditures  of  the  company,  and  that  Clark's  checks 
were  paid  later  in  the  day.    This  evidence  was  sufficient  to  war- 
rant the  conclusion  that  the  money  was  lent  by  the  plaintiff  to 
the  company. 
It  has  sometimes  been  doubted  whether  an  incorporated  com- 
^  pany  has  the  power  to  borrojf  money,  when  it  has  not  been  di- 
rectly conferred  by  its  charter.    That  point  was  much  discussed 
in  the  case  of  Leavitt  v.  Palmer^  before  the  court  of  appeals. 
The  distinguished  counsel  of  the  plaintiff  in  that  case,  (Mr.  S. 
!l^eardsley,)  who  argued  against  the  general  poVer,  admitted,  in 
answer  to  a  question  asked  by  me,  that  they  .might  possess  it, 
in  ca^es  of  emergency,  such  as  fo  meet  a  run  on  a  bank.    But  \ 
it  appeared  to  me  then,  and  I  still  think,  that  the  power  is  more  i 
extensive.    It  is  difficult  to  fix  any  limit,  but  I  should  suppose 
I  that  it  extended  to  all  cases  where  it  was  essential  to  the  trans-  ^ 
I  action  of  its  ordinary  affairs.    It  is  then  incidental,  and  is  iilL 
I  effect  included  in  the  grant  of  the  principal  power.    The  defend- 
ants had  to  purchase  the  raw  materials  for  the  factory,  and  they 
had  also  to  employ  workmen.    Occasionally  they  might  want 
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iQQonej  to  pay  for  such  materials,  or  to  compensate  their  labor* 
ers.    I  can  see  no  reason  why  they  should  not  effect  a  loan  for  *" 
either  purpose.    Nor  indeed  can  there  be  any  reasonable  objeo-i 

^  tion  to  their  hiring  money,  when  it  is  essential  to  conduct  anyi 
of  their  legitimate  operations.  It  would  be  difficult,  if  not  im^f 
possible,  to  specify  every  act  which  might  be  necessary  or  use- 

^  ful  to  efiectuate  the  objects  for  which  the  corporation  is  created. 

i^he  general  principle  that  corporations  must  confine  their  oper- 

Vations  to  their  legitimate  business,  is  sufficiently  definite.  It  is 
not  necessary,  nor  would  it  be  useful,  to  restrict  them  in  the 
manner  of  conducting  such  business.  They  should  be  confined, 
however,  to- the  customary  adjuncts,  and  not  be  at  liberty  to  ex- 
ercise one  power  under  the  pretense  of  carrying  out  another, 
^jfc  /Their  power  to  \fi^  money  should  be  limited  to  and  for  the  ap-  A  ^ 
V^  '  propriate  business  of  the  corporation.  In  other  words,  they  / 
possess  it  as  an  incidental,  and  not  as  a  principal,  power. 

It  does  not  very  distinctly  appear  for  what  purpose  the  sec- 
retary Iwmed  the  money  from  the  plaintiff.  As  that  officer  con- 
fined himself  to  the  business  of  the  company,  and  these  is  no 
evidence  that  he  extended  it  beyond  its  legitimate  sphere,  it  is 
right  to  infer  that  the  money  was  destined  for  the  appropriate 
use  of  the  company.  As  the  secretary  could  borrow  money  for 
a  lawful  purpose,  and  was  entrusted  by  the  directors  to  perform 
that  service,  if  the  money  was  in  fact  obtained  for  an  illegal 
purpose,  or  was  misapplied,  it  is  manifestly  right  that  the  onus 
of  proving  it  should  devolve  upon  them.  There  was  no  such 
proof,  on  the  trial,. ajid  the  jury  were  warranted  in  their  conclu- 
sion that  the  money  was  loaned  for  the  lawful  business  of  the  y  / 
company.  ^^ 

It  is  a  sudicient  answer  to  the  objection  that  the  defendants, 
other  than  the  corporation,  were  absolved  from  any  liability  to 
pay  the  amount  of  the  check  on  the  Atlantic  Bank  by  reason  of 
the  delay  in  presenting  it ;  that  there  is  no  evidence  that  such 
delay  was  at  all  prejudicial  to  them.  It  is  no  defense  to  the 
drawer  of  a  check  that,  in  consequence  of  the  delay  of  the  holder 
in  presenting  it,  the  money  in  the  bank  was  appropriated  in 
payment  of  another  check  of  the  same  drawer.   And  if  it  was  still 
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a  debt  against  the  corporation,  the  other  defendants  were  liable 

'  in  their  individoal  capacity. 

There  was  a  suspension  of  the  business  of  the  company  for 
three  months,  bat  they  had  resumed  operations  before  the  trans-  0 

I  actions  involved  in  this  suit  had  taken  place.    K  the  business^ 
after  the  suspension,  was  in  any  manner  different  from  what  it 
had  been  before,  it  was  still  of  the  same  nature,  conducted  in  the ' 
same  place,  and  managed  by  the  same  agent,  and  no  notice  of  ^ 

^  any  change  had  been  given  to  the  plaintiff,  who  had  been  a  pre- 
vious dealer  with  tl^e  company.  Besides,  the  time  for  which 
the  corporation  was  to  continue,  specified  in  their  certificate, 
had  not  expired.  Clearly  neither  the  company  nor  the  other  de- 
fendants were  exonerated  from  liability,  under  such  circumstances. 
Upon  the  whole  I  think  that  this  case  was  Correctly  decided  in\ 

the  court  below,  and  the  judgment  must  be  affirmed. 

* 

[DUTCHB88  General  Terat,  October  4,  1862.    ikforie,  Barado  aod  S.  B. 
Strang,  Jiuttoes.] 


Marsh  vs.  The  New- York  &  Erie  Railroad  Company. 

The  statnteB  oi  1848  and  1'850|  requiring  railroad  companies  to  fence  their 
roads,  render  the  companies  responsible  when  they  omit  to  make  the  fences, 
dbc.  if  the  damages  are  caused  hytkem;  whether  from  carelessness,  mis- 
management, or  willftilness,  or  from  inevitable  accident.  Bnt  they  do  not 
make  them  answerable  for  the  carelessness  or  willfU  misconduct  of  those 
f     who,  from  such  causes,  sustain  injuries  from  them. 

A  raihroad  company,  by  omitting  to  fence  its  road,  is  not  made  responsible  for 
injuries  done  by  their  locomolive  to  cattle  straying  upon  their  track  throngh 
the  negligence  and  carelessness  of  their  owner. 

It  is  gross  negligence  for  a  person  to  suffer  his  cattle  to  go  at  large  on  the 
highways,  in  the  immediate  vicinity  of  a  railroad ;  whether  the  railroad  be 
fenced  or  not    Per  8.  B.  Strong,  J. 

This  was  an  appeal  by  the  defendants  from  a  judgment  of 
the  Orange  conntj  eourt.  The  action  was  originally  commenoed 
\eioYe  a  justice  of  the  peace,  to  recover  the  valne  of  a  cow  be- 
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longmg  to  the  plamti£E^  killed  by  the  engine  of  the  defendants, 
upon  their  road,  in  April,  1850.  The  plaintiff  claimed  to  re- 
cover on  the  ground  of  the  defendants'  neglect  to  fence  their 
toad  at  the  place  where  the  cow  was  killed.  The  defendants, 
in  their  answer,  denied  the  allegations  in  the  complaint,  and 
gave  notice  that  they  would  prove  the  cow  killed  was,  at  the 
time,  nnlawfnlly  on  the  railroad  track,  and  was  a  trespasser 
thereon ;  and  that  she  was  killed  in  consequence  of  the  negli- 
gence and  miscondnot  of  the  plaintiff.  The  killing  of  the  cow 
was  proved.  She  was  miming  on  the  railroad  track  at  the  time, 
at  a  place  where  the  railroad  was  not  fenced.  She  was  usually 
pastured  in  the  highway  and  commons,  and  had  been  seen  run- 
ning at  large,  in  the  road,  on  the  morning  of  the  day  on  which 
she  was  killed.  -  The  justice  overruled  a  motion  for  a  nonsuit, 
and  rendered  a  judgment  in  favor  of  the  plaintifi^  for  the  value 
of  the  cow ;  and  on  appeal  the^county  court  affirmed  the  judg- 
ment. 

C.  H.  Winfieldj  for  the  plaintiff. 

/.  J.  MoneUj  for  the  defendants. 

S.  B.  Stbono,  J.  The  42d  section  of  the  140th  chapter  of 
the  laws  of  1848,  and  the  44th  section  of  the  l|Oth  chapter  of 
the  laws  of  1850,  are  applicable  to  the  defendants.  The  act  by 
which  they  were  incorporated,  {Laws  of  1832,  p.  409,  i  21,) 
expressly  reserved  to  the  legislature  the  power  to  alter,  modify 
or  repeal  it ;  and  without  such  express  reservation  the  power 
would  have  been  retained  to  make  such  provisions  in  reference 
to  the  newly  created  corporation,  as  the  public  safety  might  re- 
quire ;  and  the  requisition  that  railway  companies  shall  fence 
their  roads,  is  one  of  that  character.  The  sections  of  the  acts 
of  1848  and  1850,  which  I  have  quoted,  after  requiring  railroad 
companies  to  erect  and  maintain  fences  on  the  sides  of  their 
roads,  and  cattle  guards  at  all  road  crossings,  provide  that  until 
siud  fences  and  cattle  guards  shall  be  made,  the  corporations 
and  their  agents  shall  respectively  be  liable  for  all  damages 
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vhich  shall  be  cUme  by  their  agents  or  engmes  to  cattle,  boises 
or  other  animals  thereon,  but  that  after  such  fences  and  cattle 
guards  shall  be  made,  the  corporaticm  shall  not  be  liable  for  any 
such  dalnages,  unless  from  acts  negligently  or  willfully  done. 
These  provisions  render  the  companies  responsible  when  they 
omit  to  make  the  fences  or  cattle  guards,  if  the  damages  are 
cauaed  by  ihetiif  whether  from  carelessness,  mismanagement,  or 
wilfulness,  or  from  inevitable  accident.  But  they  do  not  make 
them  answerable  for  the  carelessness  or  willful  misconduct  of 
those  who  from  such  causes  sustain  injuries  from  them.  If  one 
should  willfully  or  negligently  place  or  leave  a  horse  upon  the 
track  when  the  train  was  approaching,  and  the  horse  should  be 
killed,  although  there  should  be  no  fences  or  cattle  guards  nfoa 
the  road,  he  assuredly  could  not  recover  any  damage  for  his  los8« 
It  is  true  that  in  such  case  the  misfeasance  of  the  company 
would  not  cause  the  loss ;  neither  would  it  in  any  case  where  it 
would  not  have  occurred  except  from  the  misconduct  or  negli* 
gence  of  the  person  injured  Where  the  damage  would  not  have 
been  sustained  but  for  his  fault,  tj^e  company  cannot  be  said^ 
with  truth,  to  have  caused  it,  either  by  their  agents  or  engines, 
and  therefore  the  case  is  not  within  the  statute.  In  other  wordsi 
a^  injury  inflicted  by  the  joint  agency  of  two  distinct  parties, 
and  which  would  not  have  happened  without  the  acta  of  both^ 
cannot  be  sai^  to  have  been  caused  by  either  of  thenu  It  is 
well  settled  that  a  party  in  fault  shall  not  recover  compensation 
for  an  injury  which  would  not  have  befeillen  him,  without  it.  It 
could  not  have  been  the  design  of  the  legislature,  in  making  the 
provisions  which  I  have  quoted,  to  prevent  the  application  of  so 
just  and  appropriate  a  rule  to  allow  one  to  recover  damages 
caused  by  his  own  negligence  or  folly,  or  which  would  not  have 
happened  without  it.  It  is  enough  to  make  railroad  companies 
responsible  for  damages,  resulting  from  their  ombsion  to  fence 
their  roads,  to  innocent  parties.  That  will  protect  those  whose 
cattle  have  strayed  from  their  enclosures  without  their  knowl* 
edge  or  fault,  or  have  casually  passed  over  the  track  when  care^ 
fully  driven  on  the  highway  crossing  it,  or  in  its  vicinity. 
There  is  no  question  but  that  the  accident  of  which  die  plats* 
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tii'  comidauied  was  the  result  of  his  own  carelessness,  and  would 
Bot  have  happened  without  it.  His  own  witness  testified  that 
the  oow  pastured  in  the  road  imd  common ;  that  there  was  no 
fenee  around  the  roads  where  she  was  suffered  to  go  at  large ; 
that  she  was  oft^itimes  in  the  highways,  and  that  the  witness 
saw  her  on  the  highway  on  the  morning  of  the  day  on  which  she 
was  killed  at  night,  at  large,  without  any  one  with  her.  There 
was  no  evidence  that  cattle  were  permitted  to  pasture  on  the 
hi^ways,  in  the  town  of  Deerpark,  where  the  accident  occurred, 
by  any  by-law,  if  indeed  a  town  by  law  could  sanction  the  prac- 
tice. And  if  there  had  been  a  lawful  ordinance  to  that  effect,  it 
would  not  hare  justified  the  plaintiff's  negligence,  or  exempted 
him  firom  its  consequences.  A  man  may  most  assuredly  be 
guilty  of  culpable  negligence  whilst  engaged  in  a  lawful  pursuit. 
That  it  is  gross  negligence  for  a  man  to  suffer  his  cattle  to  go 
at  large  on  the  highways,  in  the  immediate  vicinity  of  a  railroad, 
there  can  be  no  doubt.  Even  if  the  road  is  fenced  pursuant  to 
the  statute,  the  cattle  may  wander  upon  it  through  the  necessary 
openings  at  the  crossing  places,  or  over  a  breach  in  the  fence, 
which  may  have  been  recently  made  by  some  one  not  connected 
with  the  road,  and  then  the  probability  of  their  being  run  over 
is  greater  than  if  the  railroad  had  not  been  fenced  at  all.  The 
owner  not  only  endangers  the  lives  of  his  cattle,  but  jeopardizes 
the  lives  and  property  of  the  passengers  over'  the  road.  To 
suffer  him  to  recover  damages  for  the  loss  of  his  property,  under 
such  drcumstances,'  would  be  not  only  against  private  rights 
but  contrary  to  public  policy.  In  the  case  of  the  New-  York  ^ 
Erie  Railroad  v.  Skinner^  before  the  supreme  court  of  Penn- 
sylvania, reported  in  the  American  Law  Register  for  December, 
1852,  it  was  well  remarked  by  Judge  Gfibson,  in  giving  the  opin- 
ion of  the  court,  (p.  102,)  that  "  Any  obstruction  of  a  railway  is 
unlawful,  mischievous  and  abatable  at  the  cost  of  the  owner  or 
the  author  of  it,  without  regard  to  his  ignorance  or  intention. 
It  may  seem  cruel  to  make  a  dumb  beast  suffer  for  the  fault  of 
its  owner;  but  it  must  be  remembered  that  the  lives  of  human 
beings  are  not  to  be  weighed  in  the  same  scales  with  the  lives 
of  a  fanner's  or  grazier's  stock,  and  that  their  preservation  is 
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not  to  be  left  to  the  care  which  a  man  takes  of  his  cattle.  Al- 
lowing them  to  prowl  for  their  food,  he  may  not  wash  his  hiuidB 
from  the  consequences  of  it.  In  a  conntry  so  obnoxious  to  the 
charge  of  indifference  to  human  safety,  it  is  a  high  and  holy 
charge  of  the  courts  to  hold  to  their  duty  not  only  those  to  whom 
it  is  immediately  committed,  but  also  those  by  whose  de£Bholt6 
it  may  be  remotely  endangered ;  and  to  hold  them  hard.  We 
are  of  opinion  that  an  owner  of  cattle  (suffered  to  stray  upon 
the  public  highway)  killed  or  injured  on  a  railway,  has  no  re- 
course to  the  company,  or  its  servants.''  In  that  case  the  court 
reversed  a  judgment  agsdnst  the  railroad  con^any,  on  the  ground 
that  the  plaintiff,  who  had  sued  and  recovered  for  a  cow  killed 
on  the  track,  had  voluntarily  suffered  her  to  go  at  large,  although 
the  evidence  to  that  effect  was  slight.  In  the  case  under  con- 
sideration there  was  no  question  as  to  the  carelessness  of  the 
plaintiff:  that  was  clearly  proved  by  his  own  witnesses.  In 
the  cases  of  Suydam  v.  Moored  (8  Barb.  858,)  and  Waldron 
V.  The  RefiSsdaer  ^  Satatoga  Railroad  Company^  {Id.  390,) 
there  was  no  sufficient  proof  of  carelessness  of  the  owner  of  the 
beast  which  had  been  killed.  In  the  case  last  cited,  Judge 
Willard  said,  that  ''  the  plaintiff,  though  his  horse  was  wrong- 
fully in  the  road,  is  not  proved  to  have  been  guilty  of  negligence. 
He  took  the  usual  precaution  to  secure  him."  That  the  proof 
was  ^Hhat  the  .horse  was  in  the  pasture,  the  evening  of  the  ac- 
cident, and  the  fence  secureJ^  Neither  of  these  cases  decide 
that  one  who  suffers  a  loss,  from  his  own  carelessness,  even  from 
a  railroad  company,  can  recover  the  consequent  damage. 

The  justice  of  the  peace  before  whom  this  action  was  tried, 
and  the  county  judge  who  reviewed  his  decision,  must  have  acted 
upon  the  supposition  that  the  defendants,  by  omitting  to  fence 
their  road,  were  responsible  for  injuries  done  by  their  locomotive 
to  cattle  straying  upon  their  track,  however  culpable  the  owner 
may  have  been,  in  neglecting  his  own  property,  and  disregarding 
the  lives  of  his  fellow  men.  In  this  they  erred,  and  the  judg- 
ment of  each  should  be  reversed. 


DDTOHESS— OCTOBER,  1863.  369 

Manh  v.  New-Tork  and  Erie  Bailrood  Co. 

Brown,  J.  The  plaintiff's  action  in  the  justice'^  coort  pro- 
eeeded  upon  the  ground  that  the  omission  of  the  defendant  to 
eonstract  and  maintain  the  fences  and  cattle  guards,  according 
to  section  44  of  the  act  '*  to  aathorice  the  formation  of  railroad 
companies,  and  to  regulate  the  same,"  passed  April  2,  1860, 
rendered  it  liable  "  for  all  damages  done  by  its  agents  or  engines 
to  cattle,  horses,  or  other  animals,"  being  upon  the  road,  under 
whatever  circamstances  the  injury  may  have  occurred,  and  not- 
withstanding the  misconduct  of  the  owner  may  have  contributed 
to  produce  the  damage  sustained.  If  this  doctrine  can  prevail — 
if  it  be  true  that  the  absence  of  these  fences  and  cattle  guards 
from  the  sides  of  the  road,  relieves  the  owner  of  all  care  and 
attention  over  his  hwses  and  cattle,  and  if  he  may  willfully  or 
negligently  suffer  them  to  wander  and  stray  in  front  of  a  train 
of  cars  in  full  motion,  and  then  recover  damages  for  any  loss  or 
injury  he  may  thereby  sustain,  then  the  statute  will  receive  a 
construction  in  conflict  with  the  plainest  dictates  of  justice  or 
common  sense. 

The  New- York  and  Erie  Railroad  Company  was  an  existing 
corporation  at  tihe  time  the  railroad  act  of  the  2d  of  April,  1850, 
took  effect,  and  it  had  acquired  the  title  to  the  lands,  and  con- 
structed the  road  according  to  the  provisions  of  its  charter  over 
the  ground  where  the  plaintiff's  cow  was  killed,  several  years 
before  the  passage  of  any  of  the  acts  which  imposed  upon  rail- 
road companies  the  obligation  of  erecting  fences  and  cattle 
guards*  The  principle  of  equitable  contribution  between  the 
owners  of  adjoining  lands,  in  respect  to  partition  fences,  was 
applied  by  the  chancellor  to  railroad  corporations  and  other  ad- 
joining owners,  in  the  Matter  of  the  Rensselaer  ^  Saratoga 
Railroad  Company^  (4  Paige^  553 ;)  and  he  there  held,  that 
in  the  absence  of  special  provision  on  the  subject  in  the  act  of 
incorporation,  the  company  was  bound  to  make  and  maintain 
one  half  of  the  partition  fences.  It  is  fair,  therefore,  to  pre- 
sume, that  when  the  defendant  acquired  the  title  to  the  lands 
for  its  road,  a  just  and  proper  allowance  was  made  to  the  land 
owner  for  the  erection  and  maintenance  of  the  whole  or  of  one 
half  of  the  fences,  the  omission  to  make  which  is  the  sole  foun- 
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dation  of  the  plaintiff's  action.  Th^  49th  section  of  the  act  of 
April  2,  1850,  provides  that  "  all  existing  railroad  corporationB 
within  this  state  shall  respectively  have  and  possess  all  the 
powers  and  privileges  contained  in  this  act;  and  til^ey  shall 
be  subject  to  all  the  dnties,  liabilities  and  provisions  not  in- 
consistent with  the  provisions  of  the  charter  contained"  in 
the  sections  enumerated,  and  amongst  others  of  section  44. 
Sections  42  and  46  of  the  general  railroad  act  of  the  27th 
March,  1848,  are  substantially  similar  in  their  provisions  with 
sections  44  and  49  of  the  act  of  the  2d  April,  1850.  The 
two  sections  of  the  act  of  March  27th,  1848,  came  up  for 
consideration  at  a  general  term  of  this  court  for  the  fifth  district, 
where  it  was  determined  that  the  provision  creating  the  obliga- 
tion to  erect  fences  was  inconsistent  with  the  provisions  of  the 
charters  of  those  companies  who  had  already  acquired  the  right 
.of  way,  and  compensated  the  owner  therefor,  because  "  it  would 
be  manifestly  repugnant  to  the  right  of  easement  thus  acquired, 
in  pursuance  of  the  provisions  of  the  charter,  to  COTapel  the  com- 
pany to  make  such  erection,  or  to  respond  in  damages  for  the  de- 
fault." {MiUiman  v.  7^  Oswego  4*  Syracuse  Railroad  Co.j  10 
Barb.  87.)  The  reason  and  good  sense  of  this  decision  is  appar- 
ent, and  until  reversed,  must  be  regarded  as  the  law  of  this  court 
The  occasion  is  not  inappropriate  for  the  expression  of  an 
opinion  upon  what  must  be  regarded  as  the  main  question  in  this 
action.  Assuming,  therefore,  for  the  present,  that  there  is  aa 
obligation  resting  upon  the  defendant  to  erect  and  maintain  the 
fences  and  cattle  guards,  as  provided  in  section  44  of  the  aet  of 
1850,  it  may  be  worth  while  to  inquire  how  far  the  plaintiff  is 
relieved  £rom  the  operation  of  the  rule  of  the  common  law,  which 
requires  a  plaintiff  seeking  to  recover  damages  against  another 
for  negligence,  to  acquit  himself  of  fault,  and  show  tiiat  his  own 
negligence  and  misconduct  did  not  contribute  to  bring  about  the 
accident  of  which  he  complains.  {Rathbun  v.  Payne^  19  Wend. 
399.  Tonofwanda  Railroad  Co.  v.  Munger^  5  DemOj  255.) 
The  argument  of  the  plaintiff  is,  that  the  statute  must  have  a 
liberal  interpretation ;  that  the  provision  is  not  limited  in  its 
•>pp]ication  to  animals  rightfully  being  on  the  adjoining  lands, 
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«nd  to  those  rightfully  passing  over  ihe  puhlic  highway,  but 
that  corporations  who  omit  to  make  the  erections  are  also  liable 
for  injuries  done  to  animals  -wrongfully  being  on  the  adjoining 
lands,  and  wrongfully  depasturing  in  the  public  highway  and  in 
the  track  of  the  railroads  The  argument  must  go  this  length, 
or  it  cannot  aid  the  plaintiff  in  this  action.  The  rule  of  equita- 
ble contribution,  referred  to  by  the  chancellor  in  the  matter  of 
the  Bensselaer  &  Saratoga  Railroad  Company,  has  been  changed 
and  new  duties  and  obligations  and  liabilities  imposed  upon  the 
corporations.  The  act  must  have  a  reasonable  and  sensible  in- 
terpretation, and  we  must  suppose  that  the  provision  under 
consideration  was  inserted  to  effect  a  reasonable  and  sensible 
purpose.  That  purpose  manifestly  is  the  protection  of  cattle 
and  other  animals  rightfully  being  upon  the  adjoining  lands, 
and  rightfully  passing  over  the  public  highway.  The  owners 
of  animals  in  either  of  these  conditions,  that  casually  stray  upon 
the  track  of  a  railroad,  where  there  are  no  fences  or  cattle 
guards,  and  are  injured,  have  their  action  therefor  against  the 
company,  and  the  want  of  such  erections  can  no  longer  be  im- 
puted to  such  owners  as  a  fault,  because  the  duty  of  erecting 
them  has  been  imposed  upon  the  company.  But  I  apprehend 
the  statute  was  not  designed  to  change  the  rule  of  the  common 
kw  applicable  to  such  cases,  where  the  injury  proceeds  as  well 
from  the  fault  of  the  owner  of  the  animals  as  from  the  omission 
of  the  company.  The  owner  who  drives  his  animals  out  to  de- 
pasture upon  an  unfenced  railroad  track,  when  he  has  no  ad- 
joining lands,  and  one  who  turns  his  animals  out  to  depasture 
upon  a  public  highway,  contiguous  to  such  track,  when  he  has 
no  right  except  the  mere  easement  in  common  with  the  public, 
stand  in  the  same  predicament ;  and  if  injury  results  to  the 
animals  from  contact  with  the  railroad  trains,  the  owners  in  both 
cases  are  equally  in  fault  and  equally  without  remedy. 

In  the  present  case  the  plaintiff  was  not  the  owner  or  occu- 
pant of  any  lands  adjoining  or  in  tiie  vicinity  of  the  road.  He 
was  not  driving  his  cow  over  the  public  highway  for  the  ordinary 
purpose  of  travel  in  passing  from  one  place  to  another,  as  be 
lawfully  might  do.    But  the  proof  is,  that  he  pastured  her  upon 
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the  open  and  nnfenced  woodlands  adjoining  the  road,  and  Bti& 
fered  her  to  ran  at  large  on  the  public  highway.  She  was  seeD 
running  at  large  on  the  highway  in  the  morning  of  the  day  ou 
which  she  was  killed,  and  the  presumption  is,  she  wandered 
upon  the  track  of  the  road,  where  she  was  killed,  the  road  being 
unfenced,  and  the  adjoining  land  uncnltiTated,  mountainous 
country.  The  conduct  of  the  plaintiff  was  in  all  respects  equiv- 
alent to  pasturing  his  cow  upon  the  track  of  the  road,  as  there 
was  nothing  whatever  to  prevent  her  going  thereon  firom  the 
highway  in  the  immediate  vicinity  where  she  habitually  run. 
The  injury  was  as  much  the  immediate  result  of  the  wrongful 
act  of  the  plaintiff  as  it  was  the  result  of  the  wrongful  omission 
of  the  defendant,  assuming  that  it  was  subject  to  the  operation 
of  the  44th  section  of  the  act  of  the  2d  April,  1850. 

The  point  presented,  by  the-  record  in  this  case,  was  not  raised 
in  Suydam  v.  Moore,  (8  Barb.  308.)  There  was  no  evidence 
to  show  where  the  cow  was  kept,  or  from  what  dose  or  locality 
she  came  upon  the  railroad.  The  only  evidence  upon  that 
branch  of  the  case  is,  that  she  "  stepped  on  to  the  track  a  short 
distance  in  front  of  the  engine."  In  Waidron  v.  The  Rensse^ 
laer  4*  Saratoga  Railroad  Co.^  (8  Barb.  890,)  the  poiiit  was 
taken  that  the  plaintiff  was  not  himself  without  fault,  and  Mr* 
Justice  Willard,  who  delivered  the  opinion,  jMroceeds  to  show 
that  no  negligence  could  be  imputed  to  the  plaintiff^  in  the  fol- 
lowing words :  '^  It  is  urged  that  the  plaintiff  was  in  fault,  be- 
cause his  hcNTse  was  in  the  street  The  proof  is,  that  the  horse 
was  in  the  pasture  the  evening  of  the  accident,  and  the  fence 
secure.  The  gate  was  found  open  in  the  morning,  throu^  which 
the  animal  had  probably  escaped.  There  is  no  proof  to  show  by 
whom  it  was  left  open.  We  can  no  more  presume  that  the  plun* 
tiff  left  it  open,  than  we  can  presume  that  the  defendant's  en- 
gineer omitted  to  ring  the  belL  The  plaintiff,  therefore,  though 
his  horse  was  wrongfully  in  the  road,  is  not  shown  to  have  been 
guilty  of  any  mgligence.  He  took  the  usual  precautions  to 
secure  him.  And  iS  in  other  respects  the  action  is  sustaiA- 
able,  he  is  not  to  be  defeated  because  his  horse  escaped  frcmi  the 
pasture  through  a  gate  left  open  by  somebody."    l%is  language 


ONONDAGA-^UNE,  1853.  873 


Herkimer  County  Mutual  Ins.  C<x  v.  Fuller. 

affirms  the  rulo  that  the  aQtloa  cannot  be  sustained  if  the  misr 
eoBiduet  of  the  plaintiff  cont^ibated  to  produce  the  injury  of 
which  he  complains. 
.   The  judgment  of  the  courta  below  should  be  reversed. 

•  Ba&culo,  J.  concurred. 

Judgments  reversed. 

[Dutchess  General  Term,  October  4,  1862.    Barcvlat  Brown  and  8.  B. 
Str&ngf  Jutiees.] 


The  Herkimer  County  Mutual  Insurance  Company    i  r^bsrai 
VS.  Fuller.  i  44ap  48 

The  directors  of  a  mutnal  insurance  company  do  not  act  Jadiclally  in  making 
assessments  upon  premium  notes. 

Having  ascertained  that  the  company  is  liable  fbr  a  loss,  and  that  it  has  not 
sufficient  flinds  to  pay  the  same,  the  directors  are  to  ascertain  who  were 
the  members  of  the  company  at  the  time  the  loss  occurred,  and  then  their 
assessment  is  to  be  made  upon  each  in  the  proportion  which  the  amount 
of  his  deposit  note  bears  to  the  amount  of  all  the  deposit  notes. 

They  have  no  right  to  take  into  consideration  the  length  of  time  any  person 
faaa  been  a  member,  in  determining  the  amount  of  his  assessment,  or  whether 
he  shall  be  assessed  at  alL 

If  they  omit  to  assess  the  deposit  notes  of  any  persons  who  are  then  members, 
and  liable  for  their  proportions  of  the  losses ;  or  if  they  include  in  the 
assessment  the  amount  of  previous  assessments,  ftom  the  payment  of  which 
the  parties  assessed  have  been  released,  the  assessment  is  invalid. 

This  action  was  brought  upon  a  premium  note  executod  by 
the  defendant  to  the  plaintiffs,  on  effecting  an  insurance  with 
them.  The  note  was  for  $441,  dated  January  31, 1848.  The 
complaint  alledged  that  the  directors  of  the  plaintiffs'  ccunpany, 
havii^  xeceived  notice  of  certain  losses  and  damage  by  fire,,  and 
having  ascertained  the  amount  of  such  losses  and  damages,  did, 
OB  the  19th  day  of  November,  1849,  "  settle  and  determine  the 
sums  to  be  paid  by  the  several  members  there(^,  as  their  re- 
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spectiTe  proportions  of  such  losses,  and  that  the  amount  which 
the  defendant  thas  became  liable  to  pay,  was  $85,28,  which  som 
was  in  proportion  to  the  amonnt  of  his  deposit  note."  The  an- 
swer alledged,  among  other  things,  that  the  directors,  when  set- 
tling and  determining  the  amonnt  to  be  paid  by  the  several 
members  of  the  company,  ^'  wrongfully  omitted  and  neglected  to 
assess  the  deposit  notes  of  divers  persons  then  being  mem- 
bers of  said  company  and  liable  for  their  proportions  of  said 
losses,  by  which  omission  and  neglect  the  defendant  was  assessed 
more  than  his  just  proportion."  It  was  also  alledged  "  that  the 
directors,  in  making  the  assessment,  included  therein  certain 
sums  which  had  before  been  assessed  against  divers  personSi 
then  being  members  of  the  company,  and  who  had  been  released 
from  the  payment  thereof."  The  plaintiffs  moved  to  strike  out 
these  portions  of  the  answer,  as  irrelevant  and  redundant. 

W.  Brooks,  jun.^  for  the  plaintiffs. 

H.  Baker,  for  the  defendant. 

Harris,  J.  It  was  insisted  by  the  counsel  for  the  plaintiSSi 
on  the  argument,  that  the  directors,  having  acquired  jurisdic- 
tion by  ascertaining  the  loss,  acted  judicially  in  making  their 
assessment;  that  it  was  for  them  to  determine  whether  an 
assessment  was  necessary,  and  if  it  was,  upon  what  members  it 
should  be  made,  and  how  much  should  be  paid  by  each.  But  I 
do  not  so  understand  the  requirements  of  the  plaintiffs'  charter. 
The  8th  section  of  the  act  to  incorporate  the  Jefferson  Mutual 
Insurance  Company,  {Laws  of  1886,  p.  44,)  the  provisions  of 
which  are  adopted  in  the  plaintiffs'  charter,  {Id.  p.  197,}  declares 
that  every  member  of  the  company  shall  be  bound  to  pay  for 
losses,  &c.  *'  in  proportion  to  the  amount  of  his  deposit  note ;" 
and  the  10th  section  provides  that  the  directors,  having  asow- 
tained  the  loss,  '^  shall  settle  and  determine  the  sums  to  be  paid 
by  the  several  members  of  the  company,  as  their  respective  pro- 
portions of  such  loss ;"  and  declares  that  the  sum  to  be  paid  by 
each  member  shall  always  be  in  proportion  to  the  original 
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amount  of  his  deposit  note  or  notes."  In  pursuance  of  their 
duty,  as  thus  prescribed,  the  directors  having  ascertained  that 
the  company  is  liable  for  a  loss,  and  that  the  company  have  not 
funds  sufficient  to  pay  such  loss,  are  first  to  ascertain  who  were 
members  of  the  company  at  the  time  the  loss  occurred,  and 
haying  ascertained  this,  their  assessment  is  to  be  made  upon 
each,  in  the  proportion  which  the  amount  of  his  deposit  note 
bears  to  the  aggregate  amount  of  all  the  deposit  notes.  I  cannot 
agree  with  the  plaintiffs'  counsel,  that  the  directors  have  a  right 
to  take  into  consideration  the  length  of  time  any  person  has 
been  a  member,  in  determining  the  amount  of  his  assessment, 
or  whether  he  shall  be  assessed  at  all.  Whether  he  has  been 
a  member  for  a  day  or  a  year,  and  whatever  the  amount  h§  has 
previously  paid,  but  one  rule  of  assessment  is  prescribed.  It  is 
the  proportion  which  his  deposit  note  bears  to  the  amount  of  the 
deposit  notes  of  all  the  members.  If,  therefore,  the  directors 
have,  as  the  defendant  has  alledged  in  his  answer,  "  omitted  to 
assess  the  deposit  notes  of  divers  persons,  then  being  members 
and  liable  for  their  proportions  of  the  losses,"  and  have  thus  in- 
creased the  amount  of  the  defendant's  assessment,  they  have 
done  what  I  think  they  had  no  authority  for  doing,  and  the 
assessment  is  invalid.  So,  too,  if  they  have  included  in  the 
assessment  the  amount  of  previous  assessments  from  the  payment 
of  which  the  parties  assessed  had  been  released,  it  seems  to  me 
very  clear  that  they  transcended  the  power  conferred  upon  them 
by  their  act  of  incorporation. 

The  allegations  in  that  part  of  the  answer  to  which  this  mo- 
tion applies  are,  therefore,  not  iri^elevant.  On  the  contrary, 
unless  I  am  mistaken  in  the  view  I  have  taken  of  the  provisions 
of  the  plaintiffs'  charter,  in  respect  to  the  power  of  the  directors 
to  make  assessments,  these  allegations,  if  sustained  at  the  trial, 
will  prove  fatal  to  the  plaintiffs'  action.  The  motion  must  there- 
fore be  denied,  with  $7  costs. 

[0N0in)AOA  Special  Term,  -June  14, 1852.    ffarris,  Justice.] 
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A  petition  presented  by  a  creditor,  to  a  surrogate,  praying  for  an  order  re- 
quiring executors  to  render  an  account,  is  sufficient  if  it  states  tliat  the 
petitioner  is  a  creditor  of  the  deceased,  and  as  such  has  claims  against  the 
estate  of  the  testator;  although  it  does  not  in  terms  specify  that  thedaSmi 
are  against  the  personal  estate. 

A  surrogate  cannot  make,  or  enforce,  an  order  that  a  person  account  as  ex- 
ecutor, to  whom  letters  testamentary  have  not  issued  pursuant  to  the  pro- 
visions of  the  statute,  and  who  has  not  appeared  and  qualified. 

Where  a  person  acts  as  executor  de  son  tort,  the  dodlrine  of  estoppel  in  pais 
cannot  be  applied,-  so  as  to  prevent  his  denying  that  he  is  executor,  or  to 
give  the  surrogate  Jurisdiction  to  call  him  to  account  as  such. 

Appeals  fVom  all  decrees  or  sentences  of  surrogates,  should  be  first  heard  at 
general  term ;  U  seems. 

This  was  an  appeal  from  an  order  or  sentence  of  the  surrogate 
of  the  county  of  Albany.  On  the  17th  of  March,  1862,  Nicho- 
las Wever  presented  a  petition  to  the  surrogate,  praying  that 
an  order  might  be  granted  that  Francis  I.  Marvin  and  Uriah 
Marvin  render  an  account  of  their  proceedings  as  executors  of 
the  last  will  and  testament  of  Uriah  Marvin,  deceased.  The 
petition  stated  that  Wever  "  is  a  creditor  of  Uriah  Marvin,  late 
of  the  city  of  Albany,  deceased,  and  as  such  has  claims  against 
the  estate  of  said  deceased."  It  did  not  state  the  nature  of  the 
demand,  or  whether  it  was  against  the  personal  or  the  real 
estate  of  the  deceased.  On  the  4th  of  May,  1862,  the  parties 
appeared  before  the  surrogate,  and  Wever  called  for  the  account 
of  the  Marvins,  as  executors,  which  they  declined  to  produce, 
and  thereupon  Wever  moved  that  an  attachment  issue  against 
them.  This  was  objected  to  by  the  Marvins,  on  the  ground  that 
they  denied  that  Wever  was  a  creditor,  or  had  any  demand 
against  the  estate.  The  objection  was  overruled  by  the  surro- 
gate. It  was  further  objected  to  the  issuing  of  an  attachment 
against  Uriah  Marvin,  on  the  ground  that  the  records  of  the 
surrogate  did  not  show  that  letters  testamentary  had  issued  to 
the  said  Uriah.  And,  as  proof  of  this,  the  book  of  records  of 
letters  testamentary  was  produced.  From  the  record  it  ap- 
peared afiSrmatively  that  letters  testamentary  had  been  issued 
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to  FnaoU  I.  Marvin  only.  In  answer  to  tUa  objection  Weyer 
claimed  that  Uriali  Marvin  had  acted  as  executor,  and  was 
therefore  estopped  from  denying  that  he  was  such  executor. 
To  establish  the  fact  that  he  had  so  acted,  Wever  presented  in 
evidence,  from  the  files  of  the  surrogate's  court,  the  copy  notice 
of  appraisal  of  the  personal  estate,  and  the  affidavit  annexed  to 
the  inventory  of  said  estate.  The  notice  and  affidavit  purported 
to  be  signed  by  Uriah  Marvin  as  executor. 

On  the  8th  of  June,  1852,  the  surrogate  made  a  decree  or 
sentence  directing  the  issuing  of  an  attachment  against  Francis 
I.  Marvin,  and  denying  the  application  for  an  attachment  against 
Uriah  Marvin.  From  the  latter  part  of  the  decree  Wever  ap- 
pealed. 

JS  S.  McCaU,  for  the  appellant. 

Northrop  ^  Williams^  for  the  respondent. 

Wright,  J.  I  doubted,  on  the  argument  of  this  appeal,  as 
to  the  power  to  hear  it  at  special  term.  I  cannot  say  that  sub- 
sequent examination  or  reflection  have  satisfied  me  that  the 
power  exists.  The  revised  statutes  provided  that  an  appealof 
this  kind  might  be  made  to  the  court  of  chancery.  (2  R.  S. 
610,  §  104.)  The  court  of  chancery  being  abolished,  its  powers 
and  jurisdiction  were  conferred  on  the  supreme  court.  {Judi- 
dfxry  aci  of  1847,  i  16.)  The  judiciary  act  provided  that  the 
justices  of  the  present  supreme  court  should  possess  the  powers 
and  exercise  the  jurisdiction  possessed  and  exercised  by  the  late 
justices  of  the  supreme  court,  chancellor,  vice  chancellors,  and 
circuit  judges,  so  far  as  the  powers  and  jurisdiction  of  said  couiit 
and  officers  were  consistent  with  the  constitution,  and  the  pro- 
visions of  the  judiciary  act.  (Ibid^)  Formerly,  an  appeal  of 
this  kind  was  heard  by  the  chancellor ;  whether  at  a  regular  or 
special  term  of  the  court,  can  be,  it  seems  to  me,  of  no  conse- 
quence to  inquire.  An  appeal  from  the  determination  (in  an 
appealable  case,)  was  directly  to  the  court  for  the  correction  of 
errors.    Now  the  appeal  from  the  surrogate  is  to  the  supreme 
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oonrt ;  bat  whether  to  be  heard  at  a  general  or  special  term,  i» 
the  inquiry.  If  heard  at  special  term,  the  effect  will  be  to  pre 
three  appeals ;  for  it  will  hardly  be  contended  that  either  party 
may  app^  directly  to  the  conrt  of  appeals  from  any  order  or 
decree  I  may  now  make.  On  the  other  hand,  if  an  appeal  can 
be  taken  in  the  present  case  from  the  special  to  the  general 
term,  it  will  be  equivalent  tp  appealing,  under  the  old  system, 
from  the  chancellor  to  the  chancellor.  My  impression  is,  that 
appeals  from  all  decrees  or  sentences  of  surrogates  should  be 
first  heard  at  general  term ;  but  as  the  parties  desire  that  I 
should  entertain  this  case,  I  will  briefly  examine  it  on  its  merits. 
Wever  presented  his  petition:  to  the  surrogate  of  the  county 
of  Albany,  praying  that  Francis  I.  Marvin  and  Uriah  Marvin 
render  an  account  of  their  proceedings  as  executors  of  Uriah 
Marvin,  deceased.  An  executor,  after  the  expiration  of  d^teen 
months  from  the  time  of  his  appointment,  may  be  required  to 
render  an  account  of  his  proceedings,  by  an  order  <^  the  surro- 
gate, to  be  granted  upon  the  application  of  some  one  having  a 
demand  against  the  personal  estate  of  the  deceased,  either  as 
creditor,  legatee,  next  of  kin,  or  of  some  person  in  behalf  of  any 
minor  having  such  claim ;  or  without  such  application.  (2  R.  S. 
92,  §  52.)  When  Wever  made  the  application,  more  than 
eighteen  months  had  elapsed  from  the  time  of  granting  lettexv 
testamentary.  His  petition  stated  that  he  was  "  a  creditor  of 
Uriah  Marvin,  late  of  the  city  of  Albany,  deceased,  and  as  such 
has  ckdms  against  the  estate  of  said  deceased.'^  This  was  all 
that  was  set  forth  in  the  petition,  or  otherwise,  as  to  his  being 
a  creditor,  or  the  nature  of  his  claim. 

-  The  order  of  the  surrogate  was  not  made  upon  his  own  motion, 
but  upon  the  application  of  Wever ;  and  the  first  question  aris- 
ing upon  the  appeal  is,  whether  enough  appeared  in  the  petition 
upon  which  the  citation  was  issued,  to  show  that  Wever,  the  ap- 
plicant, was  "  a  person  having  a  demand  against  the  personal 
estate  of  the  deceased,"  as  a  creditor.  It  is  stated  that  he  has 
clums  against  the  estate  of  the  deceased,  as  a  creditor.  It  ni 
not  stated,  to  be  sure,  in  terms,  that  as  creditor  he  has  a  claim 
against  the  personal  estate ;  but  I  think  the  allegation  cannot 
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very  well  be  understood  in  any  other  sensa  The  petitioner  is 
applying  to  the  surrogate  for  an  order  that  the  executors  render 
an  account  of  their  proceedings  in  relation  to  the  personal  es- 
tate alone ;  and  it  is  upon  such  applicatton  that  the«  allegation 
is  put  ferth,  of  his  claims  as  creditor,  against  the  estate  of  the 
deceased.  The  Marvins  having  appeared  before  the  surrogate, 
they  declined  to  prodace  any  account ;  whereupon  Weyer  moved 
that  an  attachment  issue  agunst  ihem. 

The  issuing  of  an  attachmelat  against  Uriah  Marvin  was  ob- 
jected to,  on  the  ground  that  he  was  not  an  executor ;  letters 
testamentary  having  hem  issued  only  to  Francis  I.  Marvin, 
which  latter  fact  was  affirmatively  shown.  The  surrogate  made 
401  order  granting  the  attachment  as  against  Francis  I.  Marvin, 
but  denying  it  as  against  Uriah  Marvin. 

The  revised  statutes  provide  that  ^^  every  person  named  in  a 
will  as  executor,  and  not  named  as  such  in  the  letters  testa- 
mentary, or  in  letters  of  administration  with  the  will  annexed, 
shall  be  deemed  to  be  superseded  thereby,  and  shall  have  no 
power  or  authority  whatever,  as  such  executor,  imtil  he  shall 
appear  and  quality."  (2  /?.  S.  71,  i  15.)  In  this  case  it  ap- 
peared affirmatively,  that  although  Uriah  Marvin  was  named  in 
the  will  as  executor,  he  was  not  named  as  such  in  the  letters 
testamentary;  nor  was  there  any  proof  that  he  had  ever  ap- 
peared in  the  surrogate's  court,  and  qualified.  By  the  express 
provision  of  the  statute  he  was  superseded,  and  had  no  power 
or  authority  whatever,  as  executor.  The  surrogate  could  make 
no  order  that  he  account  as  executor.  He  had  not  been  ap- 
pointed by  the  surrogate,  and  though  named  in  the  will,  was  by 
force  of  tiie  statute  superseded  and  divested  of  all  power  and 
authority. 

The  counsel  for  the  appellant  insists  that  as  Uriah  Marvin 
signed  the  notice  of  appraisal,  and  subscribed  and  swore  to  the 
affidavit  annexed  to  the  inventory,  he  is  estopped  from  denying 
that  he  is  executor.  But  the  doctrine  of  estoppel  in  pais  can* 
not  be  applied.  The  surrogate  cannot  make  or  enforce  an  order 
that  a  person  account  as  executor  to  whom  letters  testamentary 
have  not  issued  pursuant  to  the  provisioirs  of  the  statute.    He 
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must  have  been  appointed  according  to  law,  and  not  be  a  mere 
wrongdoer  interfering  with  the  estate,  to  give  the  surrogate 
jurisdiction  over  him.  An  executor  de  son  tart  is  chargeable 
as  such,  and  may  be  sued  as  executor  generally :  but  a  surro- 
gate has  no  power  under  section  52,  chapter  6,  article  8,  title  8^ 
part  2  of  the  revised  statutes,  to  call  an  executor  de  son  tart  to 
account. 

The  question  in  this  case  was  one  of  power,  with  the  surro- 
gate. As  I  view  it,  he  might  as  well  have  called  upon  any 
other  person  not  named  in  the  will,  but  who  should  choose  to 
sign  the  notice  of  appraisal,  and  swear  to  the  affidavit  annexed 
to  the  inventory,  as  upon  Uriah  Marvin,  to  account  before  him. 
In  an  action  by  the  proper  parties,  if  Uriah  had  taken  pos- 
session of  the  personal  estate,  he  not  being  executor  or  admin- 
istrator, he  would  vtdoubtedly  be  liable,  and  under  certain 
circumstances  the  doctrine  of  estoppel  might  be  applied ;  but 
the  power  of  the  surrogate  to  enforce  an  accounting  is  limited 
to  the  executor  or  administrator  to  whom  letters  have  issued 
according  to  law,  and  who  have  appeared  and  qualified.  Here, 
it  affirmatively  appeared  that  Uriah  Marvin  was  not  named 
in  the  letters  testamentary.  He  had  not  been  appointed,  ac- 
cording to  law,  executor,  and  although  named  in  the  will  as  such, 
had,  by  operation  of  the  statute,  been  superseded. 

I  think  there  is  no  error  in  the  order  of  the  surrogate,  and 
that  it  should  be  affiormed. 

[Albany  Special  Term,  August  81, 1852.    Wright,  Jostioe.) 
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D0UOLA88  vs.  Blackman. 

in  WB&ia  before  Justices  of  the  peace  the  Jury  most  always  be  put  in  charge  of 
a  constable  sworn  to  attend  them ;  nnless  th^  find  a  verdict  on  the  spot, 
without  leaving  their  seats.  And  this,  whether  the  Jury  retire  from  the 
court,  or  the  court  leaves  them  alone  in  the  court  room. 

A  Justice  of  the  peace  cannot  receive  a  verdict  unless  the  plaintiif  is  presenty 
or  some  one  appears  for.  him.  If  it  Is  Airly  to  be  inferred  from  the  Jus- 
tice's return  that  he  received  a  verdict  in  the  absence  of  the  plaintiff,  a 
Judg:ment  entered  thereon  will  be  reversed. 

This  action  was  commeneed  before  a  justice  of  the  peace  of 
Clinton  county.  The  plaintiff  complained  against  the  defendant 
for  wrongfully  taldng  the  plaintiff's  hoTse,  to  his  damage  $50. 
The  defendant  answered  denying  the  complaint,  and  setting  np 
a  justification.  He  applied  for  a  venire,  which  wais  issued)  and 
a  jury  summoned.  Witnesses  were  ezanujied  on  the  part  of  Ae 
plaintiff.  The  justice  stated  in  his  return  that  ^'the  defendant 
offered  no  evidence,  but  submitted  the  case  to  the  jury  after  ar- 
gument by  counsel  Defendant  and  his  counsel  immediately 
left  the  court  Plaintiff's  counsel,  after  argument,  submitted  the 
cause  to  the  jury.  There  being  no  constable  in  attendance  on 
the  court,  and  the  court  unable  to  obtain  one,  the  jury  were  left 
alone  to  make  up  their  verdict.  Jury  returned  to  thecourt  that 
ihey  had  agreed  on  their  verdict,  and  found  for  the  plaintiff 
twenty-five  dollars  damages."  For  that  amount,  together  with 
the  costs,  the  justice  rendered  judgment  in  iavor  of  the  plaintiS 
On  appeal  to  the  county  court  of  Olinton  county,  the  judgment 
was  reversed;  and  the  plaintiff  appealed  to  this  court 

J.  a  HMbeli,  for  the  plaintiff. 

7%os.  Armsirongi  for  the  defendant 

Bjf  the  Caurtj  Willard,  P.  J.  There  are  two  &tal  obje^ 
tions  to  the  verdict  and  judgment  in  the  court  before  the  justice. 
1.  The  jury,  after  hearing  the  evidence,  were  not  put  in  charge 
of  a  constable^  sworn  to  attend  them,  as  required  by  the  statute* 
[2  R.S.  2M,ilW.)    If  a  jury  find  a  verdict  widiout  leaving 
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their  Beats,  it  is  an  idle  ceremonj  to  swear  a  constable.  {Fink 
V.  HuUy  8  John.  487.)  In  this  case  ''  the  juiy  were  left  alone 
to  make  np  their  yerdict,  and,  after  .agreeing,  they  returned 
to  the  court  that  they  had  agreed,"  &c.  Whether  the  jury  re- 
tired from  the  court,  or  the  court  left  them  alone  in  4;he  court 
roGOkj  is  the  same  thing.  The  statute  requires  that  they  should 
be  kept  together  in  some  convenient  place,  under  the  charge  of  a 
constable,  &^c.  This  must  always  be  done,  when  tiiey  do  not 
find  a  verdict  on  the  spot,  without  being  left  alone  for  delibera- 
tion. The  statute  is  imperative,  and  the  county  judge  was  right 
in  reversing  the  judgmei^ty  for  this  cause.  (11  John.  532.  2 
CaineSf  378.)  2.  The  statute  requires  that  when  the  jury  have 
agreed  on  their  verdiQt,  they  shall  deliver  the  same  to  the  jus- 
tice,4>ublioly,  wbp  shall  enter  it  in  his  docket  Previous  to  re* 
eeiving  it,  ibe  justice  shall  call  the  plaintiff.  If  he  be  absent, 
and  no  ose  appear  for  him,  the  verdict  shall  not  be  received. 
(2  JR.  S.  844,  §  110.7  The  omission  to  call  the  plamtiff  when 
he  is  aduattff  preatfnt^  and  ^4^^  not  submit  to  a  nonsuit^  is  not 
errw.  He  ia  presume^  if  present  and  not  objecting,  to  assent 
to  receive  the  verdict  {Oakley  v.  Van  Homj  21  Wend.  805.) 
But  in  this  case,  it  is  fidrly  to  be  inferred  that  he  was  not  pres- 
ent If  the  jury  were  left  alone,  as  the  justice  returns,  both 
he  and  plaintiff  and  aU  others  must  have  left  the  room.  And 
it  does  not  appear  that  he  was  present  when  the  jury  returned 
to  the  court  their  verdict.  Nor  does  it  appear  where  they  re- 
turned it — at  the  justice's  house,  or  at  the  tavemr--or  whether 
the  justice  came  to  the  room,  in  which  they  were  left  alone  to 
isake  up  thdr  verdict. 

Judgment  of  county  ootirt  affirmed. 

[FoLTOii  GsHXBAL  Tbbm,  September  6, 1S62.    IFiBartf,  Bimd,  Cad^  and 
C.L.  iUba»  Jufltlcei.) 
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Wajll  and  others  vs.  The  Howard  Insurance  Oompanv. 

No  mere  representetioD,  made  by  a  party  insured,  la  a  warranty.  To  const!- 
tate  a  warranty,  it  moat  be  contained  in  the  policy;  or  if  contained  in  aa- 
otber  iastroment,  it  moat  be  made  part  of  the  policy,  by  the  agreement 
oontained  in  the  policy. 

Thna  the  pnypoeala  and  conditions  nanally  annexed  to  the  printed  policy  are 
by  its  egress  terms  to  b^  osed  and  resorted  to  to  explain  the  rights  of  the 
pardos ;  aid  m  compliance  with  them  is  as  essential  on  the  part  of  the 
insared  as  if  they  were  written  in  the  body  of  the  policy. 

But  a  mere  refer^ce  to  another  paper— as  a  snnrey,  or  an  application— does 
not  make  it  part  of  the  policy,  nor  bind  the  insored  by  its  contents  as  by  » 
warranty. 

A  warranty  must  be  complied  with,  In  all  respects,  even  in  those  that  do  not 
seem  to  affect  the  risk.  • 

A  representation  which  is  ihlse  will  avoid4he  policy  if  |hB  actual  liskis  greater 
than  it  would  be  were  the  representation  tme.  And  U  Menm  that  thl*  is  so, 
even  if  the  misrepresentaUon  was  honestly  made.  '      .  • 

Bnt  a  misrepresentation  in  a  matter  that  does  aoi  aflbet  the.iML  ^  the 
amonnt  of  the  premium  will  not  avoid  the  pelic|rs  vnloas  mide'With  an  ao- 
tnally  fimndnlent  des^:n. 

The  reference  made  in  the  old  fkshionBd  policies  still  used  in  the  dty  of  New- 

Yock,  to  the  proposals  and  condition^,  does  not  make  tlie  ^implication  of  the 

^     insnred  a  warranty;  although  in  the  mutuii  policies  the  application  is  by 

their  express  terms  made  part  of  the  policy,  and  so  amounts  to  a  warranty. 

Although  a  warranty  must  be  complied  with,  even  in  matters  that  do  Bot 
seem  to  affect  the  risk,  yet  the  courts  are  liberal  to  the  assured  in  givl&g 
an  interpretation  to  the  warranty;  and  attach  no  importance  to  the  printed 
words,  when  the  written  words  even  impliedly  indicate  an  intention  differ* 
ent  fW>m  the  printed.  And  they  have  been  strict  in  requiring  the  insurer, 
who  draws  up  the  policy,  and  deliberately  chooses  his  own  language,  to  use 
such  words  as  will,  in  their  literal  understanding,  clearly  convey  the  intended 
meaning.    Per  If rrcHXLL,  J. 

Where  a  policy  insured  parties  against  damage  by  fire  on  their  stock  as  fvps 
wumufadMrers,  contained  In  a  brick  building ;  Hdd,  that  it  sanctioned  the 
use  by  the  insured  of  their  stock  as  rope  manufltcturen  in  that  building; 
one  of  which  uses  was  the  manulhcture  of  ropes.  And  that  it  would  permit 
the  business  of  a  "  rope  maker,"  although  that  was  enumerated  among  the 
specially  hasardous  kinds  of  business,  in  the  policy. 

The  business  of  hackling  hemp  and  spinning  it  into  yarn.  Is  distinct  from  that 
of  making  rope ;  and  is  not  included  in  a  prohibition  of  the  trade  of  "  rope 
makers,"  contained  in  a  policy  of  insurance. 

Insurers  are  assumed  to  know  the  usages  of  trade;  and  when  they  useaterm 
having  a  limited  meaning  in  the  trade,  and  in  a  policy  to  one  eogeged  In 
that  tcade  or  in  a  business  closely  connected  with  it,  buth  parties  must  be 
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aaomed  to  have  vsdentood  the  tenn  in  the  sense  in  which  the  tnde  nsnaUj 

nndentand  it 
Evidence  of  snch  usage  is  always  admisdble. 
Where  parties  applied  for  insnrance  upon  their  stock  as  rope  mann&otaieis, 

contained  in  a  brick  building  occupied  as  a  storekouMe;  Bdd,  that  the  ai^tt* 

cation  was  merely  a  representation,  and  not  a  warranUijf  that  the  building 

was  nsed  only  as  a  storehonse. 

This  action  was  brought  on  a  policy  of  insurance  dated  Sep- 
tember 6th,  1848,  for  fonr  months,  npon  the  plaintiffs'  stock  as 
rope  manufacturersj  contained  in  a  brick  building  with  tin 
roof,  forty-two  feet  from  their  rope  walk,  at  Bosh  wick.  The  con- 
ditions of  the  policy  required  applications  for  insurance  on 
property  out  of  the  city  to  be  made  in  writing,  and  to  specify 
the  construction  and  materials,  by  whom  occupied^  whether  tu 
a  private  duelling  or  how  othenvise,  and  whether  any  manu- 
factory was  carried  on  within  or  about  it  The  application  in 
this  case  wais  made  in  writing  by  the  plaintiffs'  agent,  and  de- 
scribed the  building  as  occupied  as  a  storehouse.  It  was  in  fact 
occupied  for  storing  the  hemp,  and  for  hackling  the  same  and 
spinning  it  into  yearn  ;  the  making  of  rope  from  the  yam  being 
done  elsewhere.  The  policy  contained  a  provision  that  in  case 
the  property  insured  should  be  used  or  occupied  for  the  purpose 
of  carrying  on  any  trade  or  business  denominated  hazardous  or 
extra-hazardous,  or  specified  in  the  memorandum  of  special  rates, 
in  the  terms  and  conditions  thereto  annexed,  or  for  the  purpose 
of  storing  or  keeping  any  of  the  articles  in  the  same  terms  and 
conditions  denominated  hazardous,  or  extra-hazardous,  such  pol- 
icy should  be  void.  Among  the  kinds  of  business  enumerated 
in  the  conditions  and  memorandum  of  special  rates  as  hazardous, 
was  that  of  ^^rope  makers.^  The  other  material  facts,  and  the 
questions  arising  at  the  trial,  are  stated  in  the  opinion  of  the 
court.  The  plaintiffs  recovered  a  verdict  for  $2690,27,  which 
the  defendants  moved  to  set  aside,  upon  a  case. 

/.  W.  Oerardf  for  the  pliuntiffs. 

Wm.  Curtis  Noyes^  for  the  defendants. 
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Bff  the  Court,  Mitchell,  J.  These  principles  of  law  wre 
established  by  the  nimieroiis  authorities  quoted  on  the  argnment 
of  this  cause  and  by  other  acknowledged  rules  of  evidence. 
That  no  mtn  representation  made  by  the  insured  is  a  warranty : 
to  constitute  a  warranty,  it  must  be  contained  in  the  policy,  or, 
.if  contained  in  another  instrument,  it  must  be  made  part  of  the 
poHcy.  by  the  agreement  contained  in  the  policy.  Thus  the 
proposals  and  conditions  usually  annexed  to  the  printed  policy 
are  by  its  express  terms  to  be  used  and  resorted  to  to  explain  the 
rights  of  the  parties,  and  a  compliance  with  them  is  as  essential 
OB  the  part  of  the  insured  as  if  they  were  written  in  the  body 
of  the  policy.  The  reference  made  in  the  old  fashioned  policies 
(still  prevailing  in  the  city  of  New- York,  and  used  in  this  case) 
to  the  proposals  and  conditions,  does  not  make  the  application 
/  of  the  insured  a  warranty,  although,  in  the  mutual  policies  pre- 

vailing in  the  rest  of  the  state,  the  application's  by  their 
express  terms  made  part  of  the  policy,  and  so  amounts  to  a 
warranty.  But  a  mere  reference  to  another  paper,  as  a  survey 
or  an  application,  does  not  make  it  part  of  the  policy,  nor  bind 
the  insured  by  its  contents,  as  by  a  warranty.  That  a  warranly 
must  be  complied  with  in  all  respects,  even  in  those  that  do  not 
seem  to  affect  the  risk;  that  a  representation  which  is  &lse 
win  avoid  the  policy  if  the  actual  risk  were  greater  than  it  would 
be  if  the  representation  were  true — and  it  is  said  that  this  is  so, 
even  if  the  misrepresentation  were  honestly  made — but  that  a 
misrepresentation  in  a  matter  that  does  not  affect  the  risk  or 
the  amount  of  the  premium  will  not  avoid  the  policy,  unless 
made  with  an  actually  fraudulent  design. 

Although  a  warranty  must  be  complied  with,  even  in  matters 
that  do  not  seem  to  affect  the  risk,  yet  the  courts  are  liberal 
to  the  insured  in  giving  an  interpretation  to  the  warramty,  and 
attach.no  importance  to  the  printed  words,  when  the  writtea 
words  even  impliedly  indicate  an  intention  different  from  the 
printed;  and  they  have  been  strict  in  requiring  the  insurer, 
who  draws  up  the  policy  and  deliberately  chooses  his  own  lan- 
guage, to  use  such  language  as  will  in  its  liberal  understanding 
dearly  convey  the  intended  meaning.  Thus,  where  '' houses 
Vol.  HV.  49 
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baikK&g  or  refsiim^  were  incladed  among  atra-liaxardoQS 
oocupations,  the  words  were  confined  to  the  ircule  of  hooae 
building  or  repairing,  and  the  policy  attached,  althoo^  the  in- 
sured was  making  very  eztensive  alterations  and  repairs  in  the 
house.  So  when  the  character  of  the  building  is  stated  in  the 
policy,  every  thing  is  impliedly  permitted  by  the  insurer  which, 
is  incident  to  the  business  that  is  to  be  carried  on  in  such  a 
building,  or  is  required  for  the  judidous  management  and  trans- 
actions of  its  authorized  operatbns.  Thus,  the  insurance  of  a 
bam  sanctioned  the  use  of  fire  with  tar  in  it,  when  in  the  ordi- 
nary business  of  the  bam  it  was  necessary  to  tar  the  building, 
and  for  that  purpose  fire  was  brought  in,  although  the  policy 
prohibited  fire  being  kept  in  the  barn ;  the  prohibition  being 
limited  by  the  courts  to  the  habitual  use  of  fire,  and  not  appli- 
cable to  its  occasional  use  for  a  temporary  purpose  connected 
with  the  occupation  of  the  premises.  So  the  insurance  of 
^'  buildings  occupied  as  a  china  factory  and  on  machinery,  stodk, 
&o.  finished  and  unfinished,  contained  therein,"  sanctioned  the 
permanent  employment  of  a  carpenter  in  the  buildings,  notwidi- 
standing  the  prohibitory  clause  in  the  policy ;  it  being  proved 
that  by  the  usage  of  trade  a  carpenter  was  necessarily  empbyed 
isonstantly  in  a  china  factory.  So  it  has  been  said,  and  perhaps 
held,  that  if  a  grocery  is  insured,  every  incident  to  the  carrying 
on  of  such  a  business  is  permitted ;  and  that  the  prohibition  of 
«ertam  trades  impliedly  dlows  all  others  with  all  their  incidents, 
and  that  when  buildings  were  not  to  be  used  for  the  purpose  of 
storing  oils  and  liquors,  oils  and  liquors  might  be  kept  in  them 
if  not  kept  strictly  on  storage,  but  kept  to  be  sold* 

There  is  reason  and  necessity  for  this  liberality  to  the  insured ; 
both  parties  look  to  the  written  part  of  the  policy  as  containing 
the  substance  of  their  agreement  That  is  prepared  by  the  inr 
surer  and  in  the  fewest  possible  words,  and  should  therefore  be 
•OBsidered  as  allowing  all  to  the  insured  that  eith^  ita  literal 
FMiming  or  any  hir  inference  would  permit,  and  in  tfaisentiridy 
to  control  the  printed  words.  This  policy  insures  the  plaintifii 
agaaiuit  damage  bj  fire  on  the  stock  as  rape  mamiftMclureriif 
•Mtamed  in  the  brick  building  with  tin  roo£    It  aooording^ 
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fmactto&ed  the  insured  in  using  their  stock  m  rope  manafftctitteft 
in  that  building ;  and  one  of  those  nsea  would  be  the  manafao- 
tiire  ol  ropes.  The  insaranee  was  not  on  the  ropes  flniri^ed,  but 
it  designated  the  character  of  the  stock  as  that  of  ^r(^  man«- 
facturers,"  or  from  which  ropes  were  to  be  made  ;  this  was  done 
,  certainly  with  some  design,  and  there  is  none  more  natural 
than  that  it  was  for  the  purpose  of  permitting  the  trade  of  the 
rope  manafactnrer  to  be  carried  on  there*  This  woald  permit 
there  the  business  of  ^  rope  maker,"  although  that  is  enumerated 
among  the  specially  hazardous  businesses  in  the  policy.  But 
the  proof  was  that  this  building  was  used  lEbr  keeping  the  stock, 
and  for  hackling  the  hemp  and  spinning  it  into  fom^  and  not 
for  tha  making  of  the  rope ;  and  that  the  yarn  thus  made  in  this 
boildiag  was  taken  to  another  building,  there  to  be  made  into 
«>pe ;  and  that  in  the  trade  the  business  of  a  ^  rope  maker"  was 
a  distinct  business  well  undenrtood  by  itself  as  early  as  1838, 
and  meant  the  making  of  the  rope  from  the  yam,  and  not  thb 
apinnittg  of  the  yam  nor  the  hackling  of  the  hemp ;  and  although 
all  these  brandies  of  the  business  might  be  carried  on  by  the 
«ame  person,  still  the  one  who  twisted  the  yam  into  rope  was 
alone  strictly  a  ^  rope  maker."  This  being  so,  the  business  car- 
iied  on  by  the  plaintiff  in  this  building,  of  hackling  hemp  aaA 
spinning  yam,  was  not  inckided  in  the  prohibition  of  the  trade  of 
'^  rope  makers,"  contained  in  the  policy,  e^en  if  the  written  worda 
did  not  permit  tiiat  trade.  Insurers  are  assumed  to  know  the 
usages  ef  trade,  and  when  they  use  a  term  having  a  limited 
meaning  in  the  trade,  and  in  a  poHcy  to  one  engaged  in  that 
trade,  or  in  a  business  closely  connected  with  it,  both  parties 
must  be  assumed  to  haye  understood  the  term  in  the  sense  in 
(which  the  trade  usually  miderstand  it  Evidence  of  such  usage 
is  always  admisaible. 

.  The  building  in  this  case  was  of  brick,  with  a  tin  roof ;  it  had 
iron  shatters  in  all  the  basement,  and  first  story  and  in  tha 
second  story  on  the  side  next  to  the  rope  walk,  bat  not  in  olbcv 
parts  of  the  building.  The  plaintiffs  had  insured  at  the  Williams*^ 
burgh  Insurance  Company,  and  Mr.  Hodges,  the  sesretsry  of  that 
eompany,  en  their  behalf,  requested.Mr.  Squires  to  effect  iasu^ 
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«D06  for  them  with  some  other  company.  Hodges  said  he  gar* 
to  Squires  no  description  of  the  buiUing,  but  referred  him  to 
the  Contributionship  Company  who  had  a  survey  of  it,  and  thai 
he  (Hodges)  ha£l  no  particulars  of  it  to  give.  Squires  says  he 
got  the  materials  for  the  written  application  from  Hodges,  and 
called  on  Philips,  the  secretary  of  the  defendants,  who  received 
the  application,  and  asked  some  questions  that  he  could  not  ai^ 
swer ;  but,  if  his  impressions  served  him  right,  they  were  in 
regard  to  the  standing  of  the  parties,  and  that  Philips  then 
declined  the  insurance.  Squires  then  informed  Hodges  (or  Post 
of  the  same  company)  that  the  application  was  declined  for  want 
of  knowledge,  which  he  could  not  communicate,  and  was  requested 
to  return  and  say  to  Mr.  Philips  that  Martin  of  the  Gontriba- 
tionship  could  give  all  the  information  requisite ;  he  did  so,  and 
Phillips  called  on  Mr.  Martin,  and  says  he  inquired  of  him  as 
to  the  character  of  the  plaintiffs  and  was  satisfied,  And  effected 
the  policy  on  the  next  day.  It  was  a  question  before  the  jury 
whether  Mr.  Phillips  did  not  see  the  survey  which  Martin's 
eompany  had ;  he  said  he  did  not  recollect  that  he  saw  any  sur- 
vey at  that  time.  It  was  a  fair  matter  to  be  passed  on  by  the 
jury,  whether  it  was  not  more  probable  that  Mr.  Phillips,  in  the 
discharge  of  his  duty  to  his  own  company,  would  not  have  in- 
quired of  a  company  which  he  knew  had  insured  the  same  prem- 
ises, and  when  it  is  usual  for  companies  to  make  and  retain  a 
survey,  whether  they  had  a  survey,  and  if  so  to  show  it  to  him, 
than  to  have  done  his  duty  so  imperfectly  as  merely  to  ask  the 
character  of  the  applicants  for  insurance.  This  question  was 
substantially  left  to  the  jury,  and  the  conclusion  to  which  they 
probably  came,  that  Mr.  Phillips  actually  saw  the  survey,  acoords 
with  the  benign  inference  of  the  law,  that  one  is  presumed  to 
have  done  his  duty  irather  than  to  have  neglected  it.  That  sur- 
vey represents  this  building  as  attic,  brick  and  tin  storehouse^ 
wood  gutter,  iron  shatters  in  basement,  first  story,  and  a  one 
•twy  brick  steam  boiler  house  adjmning  or  forming  part  of  the 
building  in  the  rear,  and  shows  also  all  the  neighboring  buildings. 
The  application  made  by  Mr.  Squires  to  the  defendants  mm 
^mesrt  memorandum,  and  in  the  short  and  careless  fbnn  not 
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ttneommon  in  such  transactioiiB,  mth  abbreyiatdons  and  without 
any  stops  to  aid  in  the  discovery  of  its  meaning.  This  is  the 
ferm,  exactly: 

'^  Wall  Eicfaardson  &  Engles  wish  insurance  on  their  own  &c. 
Their  stock  as  rope  manufacturer  cont^  in  the  brick  building 
with  tin  roof  iron  shutters  1st  story  occupied,  as  a  storehouse 
on  the  northerly  side  of  and  ab^  42  feet  distant  from  the  rope- 
walk  at  3^hwick  L.  I 

1000  by  Guardian 

1,000  "  Hudson 

8,000  "  N.  Am. 

2,000  "  East  Riyer. 
2000  wanted  4  mo.  from  this  date  short  rate." 
Then  added  by  Phillips,  ''  2000  from  4  mo>  for  6  a  50c        |^10 

Binding 
•And  in  the  margin,  by  whom  written  is  uncertain, "  87^  $5000." 
The  application  is  not  a  contract,  nor  a  part  of  the  contract^ 
•but  is  a  representation,  and  is  material  only  as  a  defense  for  the 
defendants  to  show  that  it  naturally  misled  them  in  a  material 
matter,  and  so  caused  them  to  make  an  insurance  which  they 
would  not  have  made  at  the  rate  they  agreed  to,  if  they  had  not 
been  so  misled.  It  is  reqeived  therefore  as  part  of  the  evidence 
to  the  jury  and  not  to  the  court,  to  show  that  the  defendants 
did  not  know  the  true  state  of  the  risk  on  account  of  the  insured's 
fault.  And  if  the  jury  were  satisfied  that  the  survey  was  seen 
by  the  defendants,  then  they  would  conclude  that  they  were  not 
misled,  either  by  the  supposition  that  the  whole  building  was 
occupied  as  a  storehouse,  or  that  iron  shutters  were  to  all  the 
windows.  When  the  application  stated  that  the  article  to  be 
insured  was  the  plaintiffs'  stock  as  rope  manufacturers  contained 
in  the  brick  building,  &c.  it  at  least  intimated  that  the  stock  was 
to  be  manufactured  in  tiiat  building,  so  much  so  at  least  as  to 
notiiyihe  company  that  the  subsequent  words  "  occupied  as- a 
^storehouse,"  did  not  indicate  the  entire  purposes  for  which 
the  house  was  occupied;  then  the  words  "iron  shutters,  1st 
story,"  might  be  considered  as  stating  only  that  there  were  iron 
-jshutters  Q(D  the  first  story.    And  if  the  application  is  to  be  rea^ 
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''  in  tbe  brick  boildiiig  with  tin  roof^  iron  shnt^S)"  it  is  not  s 
positive  statement  that  all  tba  shtfttsra  wore  of  iron;  it  would 
still  be  uncertain  whether  either  party  so  understood  it,  and 
its  ambiguity  is  so  striking  as  to  aake  il  j^bable  that  an  ex- 
planation would  be  sought  and  giyen  as  to  its  true  meaning. 
The  witnesses  who  probably  knew  the  points  of  oentrorersy  and 
the  true  character  of  the  building  say,  one,  (Hodges)  '4t  was 
brick,  tin  roof,  iron  shutters,"  and  another  (Knowles)  "the  base* 
ment  and  upper  stories  had  iron  shutters  f  and  it  is  only  the 
survey  which  limits  the  extent  of  these  shutters,  and  that  limits 
them  too  much :  it  says  "iron  shutters  in  basement,  first  story." 
This  shows  that  it  would  not  be  safe  to  regard  the  use  of  the 
words  "  iron  shutters"  as  necessarily  meaning  that  all  the  win- 
dows of  the  house  had  iron  shutters,  and  that  it  is  only  a  loose 
memorandum  that  there  are  iron  shut^rs  ih  the  house.  The  jury 
would  still  be  at  liberty  to  determina  whether  or  not  that  am« 
biguous  language  was  used  to  conceal  or  mislead ;  and  if  it  was, 
then  to  visit  it  with  the  just  consequences  of  all  attempts  at  firawL 
Another  question  for  the  jury  to  pass  upon  in  this  case,  if 
they  should  conclude  that  there  was  misrepresentatioii,  was 
whether  that  misrepresentation  was  material ;  in  other  words,  iriM 
it  such  as  efiected  the  risk,  or  the  rate  of  premium.  Probably, 
with  a  view  to  this  question,  the  plaintifib'  counsel  put  the  ques- 
tion, "  Was  87^  cents  a  fair  rate  in  September,  1848,  for  a  build- 
ing like  this,  and  occupied  as  this  was  ?"  And  it  was  answered 
very  fully ;  the  witness  showing  particularly  how  the  building 
would  be  charged  if  not  so  occupied,  and  the  additions  f<»^  the 
extra  risks.  Mr.  Phillips,  also,  the  defendants'  witefiss,  slated 
the  current  rate  of  premium  for  this  building  occupied  as  it  was, 
and  he  said  the  current  rate  would  be  two  per  cent.  On  his 
cross-examinatipn  he  was  asked  not  an  assumed  but  a  supposed 
case,  viz :  "  If  four  companies  had  insured  the  plaintifis'  buildings 
at  87^  cents  on  the  $100,  knowing  the  facts,  woold  the  4nui«nfc 
rate  have  been  two  per  cent  a  year  ?"  This  was  no  xBOce  than 
fair  on  a  cross-examinatbn,  and  in  substanoe  was  asking  him 
whether,  in  the  case  supposed,  he  would  call  two  per  cent  the 
current  rate.    A  like  question  as  to  what  would  be  Ae  cnrrenfe 
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tratd  of  msTimce  for  this  btdlding  decupled  as  it  ^ras,  was  also 
.pat  by  the  defendants'  eolinsel  to  Mr.  Reading  and  answered  by 
-him.  The  plrfntiffs'  contisel,  on  croas^xamination,  asked  him  if 
fenr  other  companies  (namitg  them)  had,  with  knowledge  of  the 
facta,  insured  tibis  property,  and  charged  only  87}  cents,  could 
he  say  that  lA^nld  not  have  been  the  current  rate.  This  was 
objected  to,  bat  was  clearly  allowable  as  a  means  of  ascertaining 
what  he  had  meant  by  current  rate  in  his  direct  examination, 
and  what  means  he  had  of  knowing  what  the  current  rate  was. 
The  defendant  himself  put  a  like  question  to  his  own  witness. 

The  rate  of  premium  paid  may  not  be  any  proof  of  what  risks 
the  insmred  agreed  to  run,  or  in  other  words,  of  what  the  con- 
tract actually  was ;  but  in  answer  to  proof  of  a  misrepresenta- 
tion, it  might  be  shown,  that  the  misrepresentation  did  not  vary 
the  lid:, -and  bo  that  .iher^  was  a  current  rate  for  each  of  the 
risks,  and  that  the  rate  fer  the  actual  risk  and  for  that  repre- 
sented was  the  same.  The  only  objection  to  this  could  be  that 
the  jury  and  not  the  witnesses  were  to  judge  of  the  risk ;  but 
that  objection  was  not  presented  here,  and  could  not  be  by  the 
defendants  as  they  introduced  this  kind  of  proof,  and  the  plain- 
tiff's was  received  only  to  meet  their  proof 

The  court  was  asked  to  charge  the  jury  that  the  application 
was  a  warranty  that  the  building  was  only  a  storehouse.  If 
was  a  representation  and  not  a  warranty,  and  the  question  was 
left  to  the  jury  whether  the  occupation  differed  in  any  material  re- 
spect from  the  representation.  The  court  was  next  asked  to  charge 
that  if  the  application  was  a  representation,  it  was  to  be  visited 
with  all  the  ccmsequences  of  a  warranty.  This  also  was  wrong ; 
it  would  destroy  the  distinction  between  a  representation  and  a 
warranty.  The  court,  as  requested,  charged  that  Mr.  Squires 
was  not  the  agent  of  the  defendants,  and- that  the  application  by 
him  was  the  application  of  the  plmtifiis.  The  judge  also  charged, 
in  substance,  according  to  the  fifth  request,  that  if  the  building 
was  so  oeenpied  as  to  increase  the  risk  beyond  the  representa- 
tion, and  the  defendants  did  not  know  how  it  was  occupied,  the 
policy  was  void.  The  sixth  request  was  the  same  in  substance, 
krt  more  apecifie. 
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Bttslmell,  contained  an  allegation  that  the  payee  indorsed  and 
delivered  the  note  to  the  plaintiff.  The  answer  o£  the  defendant 
H.  Bushnell  denied  any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  that  allegation,  and  was  verified. 
The  plaintiff,  on  affidavits  showing  that  the  defendant  and  George 
W.  Sushnell  were  partners,  and  that  the  note  in  suit  was  pvea 
to  the  plaintiffs,  by  the  defendants,  in  settlement  of  a  partner- 
ship debt  due  from  them  to  the  plaintiffs,  moved  to  strike  out 
the  answer  as  sham,  false  and  frivolous.  No  affidavits  were 
furnished  l^  the  defendants  on  the  motion.  The  motion  was 
granted,  and  the  defendant  appealed  to  the  general  teroL 

Ji>hn  Deanj  for  the  defendant^  cited  8  Barb.  75 ;  6  How.  Pr. 
Rep.  221,  S29,  855. 

/.  E.  BurriUjjr.^  fbr  the  plaintiffs,  made  the  following  points. 
1.  That  the  affidavits,  uncontradicted,  showed  that  the  origin 
and  transfer  of  the  note  wqre  within  the  personal  knowledge  of 
the  defendants,  and  that  the  defendant  should  therefore  not  be 
permitted  to  deny  knowledge  or  information  sufficient  to  form  a 
belief  in  regard  thereto;  citing  1  (Jods  Rep.  N.  S.  204,  225 ; 
Richardson  v.  Wilton^  (4  Sandf.  S.  C.  R.  708.)  2.  That  the 
power  of  the  court  to  strike  out  as  false  is  independent  of  the 
code.  {Broome  County  Bank  v.  Leunsj  18  Wend.  566b) 
8.  That  the  objection  that  the  court  will  not  test  the  truth  of 
an  answer,  on  affidavits,  arises  in  those  cases  where  the  truth 
of  the  answer  is  asserted  by  affidavit,  in  opposition  to  those  on 
which  the  motion  is  founded.  That  no  issue  was  made  in  the 
affidavits^  unless  the  affidavits  used  against  the  answer  were 
controverted ;  dting  12  Wend.  196, 223 ;  6  Cowen,  84 ;  6  How. 
Prac  Rep.  855.  4.  That  the  defendant  should  be  compelled 
to  support  his  answer  on  the  motion^  by  affidavit ;  which  he  had 
not  done,  as  he  could  not  now  say  that  he  had  no  knowledge  or 
information  sufficient  to  form  a  belief.  5.  That  an  answer  oould 
be  sham  without  setting  up  new  matter.  It  was  sham  if  it  was 
false  in  fiMt;  dting  8  S'aiH(f.iS'.  C.iiq?.  782.  That  the  rule 
was  diSarent  undier  the  code  from  that  which  formerly  eoated, 
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tieoatne  before  tbe  code  all  sham  pleas  were  nececisarily  special 
pleas  ;  as  the  general  issue  was  never  regarded  as  sham.  Sut 
that  under  the  code^  there  being  no  general  issae,  (8  Barb.  75,) 
all  answers  are  special,  and  liable  to  be  stricken  oat  as  sham, 
^ false  in  fact. 

By  the  Courtj  Mitchell,  J:  The  defendant  H.  Bushnell, 
by  his  answer,  substantially  admits  that  he  made  the  note  sued 
on,  but  denies  that  he  has  any  knowledge  or  information  suffi- 
dent  to  form  a  belief  that  the  payee  indorsed  and  delivered  it 
to  the  plaintiffs.  This  is  a  material  part  of  the  issue.  The 
plaintiffs  obtained  an  order  at  special  term  striking  out  the  answer 
as  sham,  because  affidavits  were  produced  which  made  it  very 
probable  that  the  defendant  did  know  that  the  payee  had  so  in- 
dorsed it  On  appeal  the  plaintiffs  contend  that  a  defendant 
must  answer  as  to  his  knowledge  of  matters  which  it  is  to 
be  presumed  are  within  his  knowledge.  This  is  to  overturn 
the  privilege  given  him  by  the  code^  which  is  in  the  alternative, 
to  deny  the  plaintiffs'  allegation,  or  to  deny  "  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief."  {Code^  h  149.) 
If  a  different  rule  has  been  adopted  in  courts  other  than  the 
supreme  court,  it  seems  too  clearly  at  variance  with  the  law  to 
be  followed.  Next  it  is  said  that  the  answer  is  a  sham  one, 
because  it  is  to  be  inferred  that  it  is  false,  and  known  to  the 
defendant  to  be  so.  That  is  part,  but  only  a  part  of  the  definition 
of  a  sham  answer.  It  omits  the  essential  part  of  the  definition, 
viz.  that  the  answer  set  up  new  matter.  Accordingly,  under  the 
old  system,  the  general  issue,  which  was  a  mere  negative,  was 
never  treated  as. sham,  but  only  those  pleas  which  had  no  foun- 
dation in  the  facts  of  the  case,  but  only  in  the  ingenuity  and 
imagination  of  the  attorney.  {Broome  County  Bank  v.  Lewis^ 
18  Wend.  566.)  It  was  this  ingenuity  and  invention  which  was 
die  evil  that  was  to  be  corrected,  and  which  could  not  be  alledged 
against  a  mere  denial,  whether  of  one  or  of  all  the  allegations  in 
the  complaint.  Ingenuity  and  invention  can  be  predicated  only 
of  new  matter  introduced.  The  word  sham  may  apply  to  any 
tiiiag  active,  not  te  mere  denial.    A  shatti  fight,  in  iirtuehall 
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the  action  was  on  one  side,  would  not  be  more  eztraordiftary 
than  a  sham  answer,  which  merely  puts  in  issue  the  allegatioBS 
of  the  plaintiff)  without  setting  up  new  matter.  The  term 
"«ham  plea"  was  well  known  when  the  code  was  adopted.  In- 
stances of  these  pleas  may  be  found  in  1  ChUtifs  PI  575 ;  and 
it  has  obtained  a  precise  legal  meaning,  applicable  only  to  pleas 
of  new  matter,  and  in  that  known  and  established  sense  it  was 
used  in  the  code.  This  answer  was  also  sworn  to.  For  that 
reason  also,  as  was  held  at  the  general  term  of  this  court  in 
Mier  v.  Cariledge,  (8  Barb.  75,)  it  ought  not  to  be  regarded 
as  sham. 
.  The  order  appealed  from  is  reversed,  without  costs. 

[Nbw-Tork  GBNBR4L  TsRM,  October  4,  185^      Edwards^  MUckdl  omI 
JHoa$evdtf  Justices.] 


'    In  the  matter  of  the  application  of  Benjamin  Welch. 

Ko  proceedings  can  be  bad,  to  compel  tbe  delfyery  of  books  and  papers  be- 
longing or  appertaining  to  a  public  office,  until  a  judgment  of  ouster  bas 
been  regularly  entered  against  the  person  executing  the  duties  of  the  oflSce. 

Ab  aUegation,  in  a  petition  for  an  order  to  compel  such  delivery,  that  Judg- 
ment was  rendered  and  duly  perfected  in  an  action  in  the  nature  of  a  ^m 
warranto  brought  by  tbe  people,  to  try  tbe  right  of  an  individual  to  an  office, 
on  such  a  day ;  without  stating  in  what  court  the  judgment  was  rendered, 
or  whether  under  the  direction  of  a  single  judge,  or  at  a  special  or  a  general 
term,  is  not  sufilcieni,  if  the  facts  are  denied. 

If  upon  the  trial  of  thf  cause,  the  judge  directs  the  jury,  to  find  a  verdict  for 
the  plaintiff,  and  orders  that  the  bill  of  exceptions  to  be  made  up  be  heard  in 
the  first  instance  at  a  general  term,  judgment  cannot  be  correctly  entered 
until  the  court,  at  a  general  term,  has  decided  upon  the  bill  of  exceptions. 

Where,  in  an  actira  to  try  the  rights  of  contesting  parties  to  an  office,  the 
attorney-general,  having  chaige  of  the  action  on  the  part  of  the  people,  aa 
well  as  of  the  plaiatiff,  stipulates  that "  all  proceedings  on  the  part  of  tha 
plaintiff  shall  be  stayed,  until  the  decision  of  the  supreme  court,  upon  the 
bill  of  exceptions,  shall  be  given  and  judgment  perfected  thereon,  and  that 
no  execution,  cr  other  proceeding  shall  be  taken  or  had  bp  ike  party  in  i^£ti 
Jkwr  the  decision  tkall  ^,  uatil  the  expiration  of  ten  days  teem  and  aftar 
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■otice  of  said  judgment  being  perfected,  shall  be  served  on  the  defendant," 
he  cannot  move  on  the  part  of  the  plaintiff  in  whose  fkvor  jndgment  is  sub- 
sequently rendered,  for  an  order  to  compel  the  incumbent  to  deliver  over 
the  books  and  papers  belonging  to  the  office,  before  the  ten  days  have 
expired. 

This  was  an  application  on  the  part  of  Benjamin  Welch,  for 
an  order  against  Jatnes  M.  Cook,  to  compel  Cook  to  deliver  over 
to  him,  the  said  Welch,  the  books  and  papers  in  the  custody  of 
the  s^id  Cook,  belonging  and  appertaining  to  the  office  of  treas- 
urer of  the  state  of  New-York.  The  application  was  founded 
npon  a  petition  of  Welch,  duly  verified,  setting  forth,  that  at  a 
general  election  held  in  this  state  on  the  4th  day  of  November, 
1851,  he  was  duly  elected  treasurer  of  the  state  of  New- York ; 
bat  that,  notwithstanding  such  election,  the  certificate  of  the 
state  canvassers  was  given  to  James  M.  Cook,  who  entered 
npon  the  duties  of  said  office,  and  continued  to  exercise  the 
same.  That  on  or  about  the  1st  day  of  January,  1852,  the  peo- 
ple of  this  state,  by  L.  S.  Cbatfield,  their  attorney-general,  com- 
menced an  action  in  the  supreme  court,  in  the  nature  of  a  quo 
wcarahtOy  against  the  ssdd  Cook,  founded  on  the  facts  aforesaid. 
That  the  venue  in  said  action  was  laid  in  Tompkins  county ; 
and  such  proceedings  were  thereupon  had,  that  on  the  30th  day 
of  September,  1852,  judgment  was  rendered  and  duly  perfected 
in  said  action  in  favor  of  the  people,  adjudging  that  the  de- 
fendant, James  M.  Cook,  was  guilty  of  usurping,  intruding 
into  and  unlawfully  holding  and  exercising  the  said  office  of 
treasurer,  and  the  rights  and  franchises  appertaining  thereto, 
since  the  first  day  of  January,  1852,  and  that  he  still  did  so 
unlawfully  hold  and  exercise  the  same,  and  that  he  be,  and 
was  thereby  excluded;  ousted  and  removed  therefrom.  And 
it  was  further  adjudged  that  the  said  Benjamin  Welch,  jr.  was 
eatitled  to  the  said  office  of  treastirer,  and  the  rights,  franchises, 
fees  and  emoluments  thereof,  and  that  he  had  been  so  entitled 
since  the  first  day  of  January,  1852. 

The  petition  further  stated  that  Welch  had  taken  the  oath  of 
office  prescribed  by  law,  and  filed  his  bqnd,  approved  by  the 
lieatenant-govemor  and  speaker  of  the  house  of  assembly,  ac- 
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cording  to  the  statute ;  and  that  on  the  6th  day  of  October^ 
1852,  he  served  on  Cook  a  copy  of  said  judgment,  and  demanded 
from  him  the  books  and  papers  in  his  custody  as  treasurer  of 
the  state  of  New- York,  in  any  way  appertaining  to  said  office ; 
and  that  Cook  refused  to  deliver  the  same  to  him.  Cook,  by 
affidavit,  denied  on  his  information  and  belief  that  Welch  was 
duly  elected  such  treasurer  at  the  election  held  on  the  said  4^ 
day  of  November,  1851,  and  claimed  that  he  had  received  the 
certificate  of  the  state  canvassers ;  and  that  it  appeared  hj  the 
official  canvass  of  the  said  election  that  he  had  received  a  ma- 
jority of  the  votes,  (setting  forth  the  number  given  for  him,  and 
those  given  for  Welch ;)  that  he  had  been  declared  duly  elected ; 
had  taken  the  oath,  and  given  the  bond  preecribed  by  law,  and 
entered  on  the.  duties  of  the  office,  which  he  still  continued  to 
execute.  That  on  the  6th  day  of  October,  1862,  a  copy  of  the 
paper  (purporting  to  be  a  copy  of  judgment,  as  set  forth  in  the 
petition  of  the  said  Welch,)  was  served  upon  him,  which  was 
the  only  copy  of  a  paper  served  upon  him,  except  the  petition 
of  Welch,  aild  the  certificate  and  order  to  show  cause.  That 
thereupon  his  attorneys,  in  pursuance  of  form^  directions  of 
the  deponent,  proceeded  to  take  and  complete  the  necessary  steps 
to  appeal  to  the  court  of  appeals  from  the  judgment  set  forth 
in  the  petition ;  and  that  the  said  petition  was  the  only  notice 
of  said  judgment  which  had  been  served  upon  him.  William  L. 
Learned  swore,  that  he  was  one  of  the  defendant's  attorneys  in 
the  action  wherein  the  people  were  plaintiffis,  and  the  said  Cook 
defendant,  and  in  which  the  alledged  judgment  was  entered ; 
that  at  the  trial  of  the  said  action  at  the  Tompkins  dhmit,  a 
stipulation  was  made  and  signed  by  the  attorneys  for  the  re- 
spective parties,  of  which  the  following  is  a  copy,  to  wit:  "  Su- 
preme court,  Tompkins  circuit,  March,  1852.  The  people  of  the 
state  of  New-York  against  James  M.  Cook.  The  presiding 
judge  on  the  trial  of  this  cause  ha^ng  directed  a  verdict  for 
the  plaintiffii  therein,  which  the  jury  rendered  in  pursuance  of 
such  direction,  it  is  hereby  stipulated  and  agreed,  that  the  de- 
fendant shall  have  tj^irty  days  in  which  to  make  and  serve  a  bill 
of  exceptions  thef  ein,  and  that  the  plaintiffs  hare  the  \ 
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to  make  and  serve  amendments  thereto,  and  that  Hi  proceedings 
on  the  part  of  the  plaintiff  shall  be  stayed  nntil  the  decision  of  the 
supreme  court  shall  be  given  npon  the  said  bill  of  exceptions  and 
the  points  raised  therein.  And  it  is  further  stipulated,  that  after 
judgment  shall  be  perfected  in  said  cause,  and  after  said  decision 
shall  be  made  by  said  court,  no  execution  or  other  proceeding 
shall  be  taken  or  had  by  the  party  in  whose  favor  the  decision 
shall  be,  until  after  the  expiration  of  ten  days  from  and  after 
notioa  of  said  judgment  being  perfected  shall  be  served  on  such 
defendant."  That  on  the  6th  day  of  October,  1852,  he  sent  by 
mail  to  the  cl^k  of  Tompkins  county  an  undertaking  and  notice 
of  appeal,  in  this  ca&e ;  and  that  on  tiie  7th  day  of  October,  1852, 
he  caused  a  copy  of  the^aid  undertaking,  with  the  accompany- 
ing affidavit  of  justification  and  acknowledgment,  and  the  notice 
of  appeal  to  be  served  on  L.  S.  Ghatfield,  attorney-general,  for 
the  said  plaintiffs  in  this  action.  The  deponent  further  stated 
in  his  affidavit,  that,  at  the  trial  of  the  cause  in  Tompkins  county, 
the  court  cUrected  the  jury  to  find  a  general  verdict  for  tike 
plaintiff,  and  ordered  that  the  bill  of  exceptions  made  up  in  the 
cause  by  the  defendant  be  heard  in  the  first  instance  at  the 
general  term ;  and  that  this  was  the  only  verdict  given  in  the 
Sjkid  action.  That,  after  the  trial  of  the  said  action,  a  bill  of  excep* 
tions  was  taken  and  argued  at  the  general  term  of  the  supreme 
court  held  in  Delaware  county ;  and  that  no  judgment  was  given 
in  said  action  imtil  the  decision  of  said  bill  of  exceptions  at  a 
general  term  of  the  supreme  court  in  Cortland  county,  <m  the 
14th  day  of  September,  1852 ;  on  which  day  a  rule  for  jud^ 
Qient  was  entered,  as  deponent  was  informed  by  a  certified  oopy 
thereof  and  believed,  and  the  same  was  not  the  judgment  of 
which  a  oopy  had  been  served  on  the  defendant,  and  contained 
n^  judgment  of  ouster.  The  deponent  further  alledged  that 
l^e  could  be  no  authority  for  entering  the  judgment  dated 
Septen^ber  SOth,  1852,  other  than  said  verdict  aiid  rule. 

L.  &  Chatfidd^  for  petitioner  WelcL 

Joh^  Q*  Spemtr^  for  Oook. 
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Watson,  J.  The  writ  of  quo  warranto,  formerly  in  use  to  tiy 
the  right  of  any  persons  to  an  office  to  which  another  claimed 
he  was  not  entitled,  has  been  abolished,  and  the  remedy  by  civil 
action  substituted  in  its  place.  {Code  of  1851,  §  428.)  In  this 
action,  the  attorney-general,  in  addition  to  the  statement  of  the 
cause  of  action,  may  also  set  forth  in  the  complaint  the  name 
of  the  person  rightfully  entitled  to  the  office,  with  the  statement 
of  his  right  thereto ;  and  may  arrest  the  person  who  has  received 
the  fees  and  emoluments  of  the  office,  and  hold  him  to  bail,  with 
the  same  effect,  and  subject  to  the  same  rights  and  liabilities  as 
in  other  civil  actions.  {Codcy  §  435.)  Such  were  the  proceed- 
ings in  this  case,  and  the  judgment  alledged  to  have  been  en- 
tered was  that  Welch  was  entitled  to  the  office,  and  that  Cook 
was  an  intruder  into  the  same.  Upon  the  rendition  of  such  a 
judgment,  the  provision  of  the  code  is  as  follows :  "  If  the  judg- 
ment be  rendered  upon  the  right  of  the  person  so  alledged  to 
be  entitled,  and  the  same  be  in  favor  of  such  person,  he  shall 
be  entitled,  after  taking  the  oath  of  office,  and  executing  such 
official  bond  as  may  be  required  by  law,  to  take  upon  himself 
the  execution  of  the  office ;  and  it  shall  be  his  duty,  immediately 
thereafter,  to  demand  of  the  defendant  in  the  action  all  the 
books  and  papers  in  his  custody,  or  within  his  power,  belonging 
to  the  office,  from  which  he  s&all  havd  been  excluded.  If  the 
defendant  shall  refuse  or  neglect  to  deliver  over  such  books  or 
papers  pursuant  to  the  demand,  he  shall  be  deemed  guilty  of  a 
misdemeanor ;  and  the  same  proceedings  shall  be  had,  and  with 
the  same  effect,  to  compel  the  delivery  of  such  books  and  papers, 
as  are  prescribed  in  article  five,  title  six,  chapter  six  of  the  first 
part  of  the  revifted  statutes." 

The  revised  statutes  give  to  the  party  in  whose  favor  judgment 
has  been  rendered,  the  right  to  make  complaint  to  the  chancellor, 
any  justice  of  the  supreme  court,  any  circuit  judge,  or  the  first 
judge  of  the  county,  where  the  person  so  refusing  shall  reside ; 
and  if  he  shall  be  satisfied  from  the  testimony  offered  that  any 
such  books  or  papers  are  withheld,  he  shall  grant  an  order 
directing  such  persQp  so  refusing,  to  show  cause  before  him, 
within  some  short  and  reasonable  time,  why  he  should  not  be 
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compelled  to  deliver  the  same.  If,  upon  an  inquiry  before  sncli 
officer,  the  person  charged  with  withholding  snch  books  or  pa- 
pers, shall  make  affidavit  that  he  has  truly  delivered  over  to 
his  successor,  aU  such  books  or  papers  in  his  custody,  or 
appertaining  to  his  office,  within  his  knowledge,  all  further 
proceedings  before  such  officer  shall  cease;  and  the  person 
complained  against  shall  be  discharged.  If  he  does  not  make 
such  oath,  then  the  officer  shall  by  warrant  commit  such  person 
to  the  jail  of  the  county ;  there  to  remain  until  he  shall  deliver 
such  books  and  papers,  or  be  otherwise  discharged  according  to 
law.    (1  JS.  &  124,  »  50 /o  53.) 

The  first  ol^ection  taken  by  the  defendant  to  the  proceedings 
is  to  the  jurisdiction' of  the  court,  on  two  grounds ;  one,  that 
there  is  no  evidence  of  any  legal  judgment  in  favor  of  Welchi 
that  he  is  entitled  to  the  office  which  he  claims,  or  that  the  de* 
fendant  is  an  intruder  into  the  same  and  should  be  ousted  there- 
firom.  As  no  proceedings  to  obtain  the  books  and  papers 
belonging  to  or  appertaining  to  the  treasurer's  office  can  be 
instituted  before  me,  unless  a  judgment  has  been  rendered  upon 
the  right  of  the  person  aUedged  to  be  entitled  thereto  and  in 
his  favor,  it  is  important  to  look  into  the  evidence  pf  the  exist- 
ence of  the  judgment  upon  which  Welch  claims  to  be  entitled 
to  the  books  and  papers  belonging  to  the  office.  He  states  in  his 
petition,  that  "judgment  was  rendered  and  duly  perfected  in 
said  action  on  the  30th  day  of  September,  1852."  In  what 
court,  or  whether  under  the  direction  of  a  single  judge  at  a 
special  term,  or  at  a  general  term,  he  does  not  state.  Were 
there  no  affidavits  to  contradict  this  statement,  I  might  presume, 
or  take  it  for  granted,  that  it  was  entered  in  some  court  author- 
ized to  have  it  entered  therein.  The  copy  of  the  judgment 
alledged  to  have  been  entered,  as  set  forth  in  the  petition,  does 
not  state  where  the  cause  was  tried ;  before  what  court ;  or  that 
any  court  ever  authorized  a  judgment  to  be  entered  on  the  find- 
ing the  jury.  So  far  as  the  petition  goes,  I  am  led  to  infer  that 
the  judgment  was  entered  at  once  on  the  finding  of  the  jury. 
But  the  affidavits  of  the  defendant  show  that  the  cause  was 
tried  in  the  county  of  Tompkins ;  that  the  justice  who  tried  it 
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dhrected  the  jtirj  to  find  a  verdict  for  the  plaintiff,  and  ordered 
that  the  bill  of  exceptions  to  be  made  up  in  the  cause  be  heard 
in  the  first-instance  at  the  general  term. 

The  judgment  upon  the  fin^g  of  the  jury  would  not,  in  sndi 
a  case,  be  colrrectly  entered,  until  the  general  term  of  the  su* 
preme  court  had  decided  upon  the  bill  of  exceptions ;  and  the 
judgment  reoord,  set  out  in  the  plaintiff's  petition,  does  not 
show  that  the  bill  of  exceptions  had  ever  been  decided  at  the 
general  term.  But  the  defendant's  affidavits  go  further,  and 
show  that  a  decision  Was  given  upon  the  said  bill  of  exceptions 
at  a  general  term  of  the  supreme  court,  in  the  county  of  Cort- 
land, on  the  14th  day  of  September,  1862 ;  and  that  the  same 
is  not  the  judgment  with  a  copy  of  which  the  defendant  has 
been  served,  and  contains  no  judgment  of  ouster.  If  this  be 
so,  then  I  have  no  jurisdiction  in  the  matter.  No  proceedings 
to  obtain  the  books  or  papers  can  be  instituted  until  a  judgment 
of  ouster  has  been  regularly  entered  against  the  person  exe- 
cuting the  duties  of  the  office.  It  is  said,  on  the  part  of  the 
petitbner,  that  I  have  no  right  to  inquire  into  the  regularity 
of  the  judgment  entered  in  favor  of  the  petitioner.  I  have  no 
proof  before  me  of  any  judgment  entered  in  his  favor,  showing 
his  right  to  the  office  which  he  claims,  except  what  his  affidavit 
discloses ;  and  it  seems  to  me  that  if  he  can  prove  the  existence  of 
a  judgment  by  affidavit,  the  party  against  whom  he  moves  has  an 
equal  right  to  contradict  its  existence  by  affidavit  If  the  pe* 
titioner,  then,  relies  upon  the  judgment  record  set  forth  in  his 
petition,  he  is  met  iriith  the  objection  interposed  by  the  defiend^ 
ant,  that  ^'Judgment  upon  ftn  issue  of  law,  not  tried  at  a  gen* 
eral  term,  or  an  issue  of  fact,  or  upon  confession,  or  upon  fiuimre 
to  answer ;  (except  where  the  clerk  is  authoriased  to  enter  the 
same  by  the  first  subdivision  of  section  246,  and  by  section  284^) 
shall  in  the  first  instance  be  entered  upon  the  difyeetion  of  a 
single  juige^  or  report  of  referees,  subject  to  review  at  the  g«ot> 
end  term,  on  demand  of  either  party  as  herein  provided,"  (Code, 
i  278,)  or  that  ^'appeals  in  the  supreme  court  shall  be  heard  at 
a  general  term,  either  in  the  district  embracing  the  county 
where  the  judgment  er  order  appealed  from  was  entered^  or  in 
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»  ooQBty  adjoining  that  county ;  except,  that  -where  the  jndg- 
.ment  or  order  was  entered  in  the  citj  andcoonty  of  New- York, 
die  appeal  shall  be  heard  in  the  first  district."  ({846.)  '<Jndg- 
ment  upon  the  appeal  shall  be  entered  and  dodketed  with  the 
derk  in  whose  offioe  the  judgment  roll  is  filed.  When  tibe  ap- 
peal is  heard  in  a  county  other  than  that  where  the  judgment 
roll  is  filed,  or  is  not  from  a  judgment  of  a  county  court,  the 
judgment  upon  the  appeal  shall  be  certified  to  the  clerk  wiA 
whom  the  roll  is  filed,  to  be  there  entered  and  docketed."  There 
is  nothing  in  the  petidon  to  show  that  the  judgment  was  en- 
tered under  the  direction  of  a  single  judge,  or  at  a  general  term. 
There  is  not  even  a  caption  to  the  record  to  indicate  whether 
it  was  entered  at  a  generid  or  a  special  term,  and  no  certified 
judgment  from  .the  clerk  of  Cortland  county ;  and  yet,  in  a  case 
where  so  atringent  a  remedy  is  asked  for,  as  to  imprison  the  de- 
fendant if  he  refuses  to  deliver  the  hooks  and  papers  pertaining 
tfi  his  office,  I  am  called  upon  to  hold  that  the  judgment  up<XL 
which  the  petitioner  moves  is  regular  in  the  fiice  of  all  these 
irr^ularities,  or  I  might  say  illegalities. 

Anoth^  objection  of  a  grave  character  to  my  jurisdiction  is 
interposed:  that  the  attomdy-general,  who  .acted  for  the  people 
.prhilst  this  cause  was  proceedijig^  to  try  the  rights  of  &e  caor 
testing  parties  to  this  offioe,  stipulated  that  ^  all  proceeding?  oft 
4he  part  of  the  plaintiff  shall  be  stayed  until  the  decision  of  the 
S«q>reme  court  upon  the  bills  of  ejBoeptiops  sbaU  be  given,  and 
judgment  perfected  thereon,  and  that  no  execution  er  other 
prooaeding  shall  be  taken  or  had,  by  the  party  in  whose  faewgr 
4ke  decision  shall  be,  until  after  the  expiration  oi  ten  days/ront 
-and  after  notice  of  said  judgment  being  perfectedy  shall  be 
eerved  on  such  defendant.^  This  stipulation  was  not  denied  on 
the  part  of  attorney-general  on  the  argument ;  but  he  insisted, 
ihat  Rotwithitonding  his  stipulation,  he  could  not  stipulate  away 
the  rights  of  Mr.  Welch ;  that  in  that  action  he  represented  Hue 
people,  but  that  now  he  was  counsel  for  Mr.  Welch.  If  I  un- 
derstand the  statute,  which  I  have  quoted  in  the  former  part  of 
this  opinion,  he  has  a  right  to  include  Mr.  Welch  (who  claimed 
the  right  to  the  office  of  treasurer)  in  the  same  action  mth  Gook| 
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who,  it  wa4S  alledged,  usurped  the  office.  The  jadgment  record, 
in  the  same  breath  that  it  declares  that  Mr.  Cook  usurps  the 
office,  also  asserts  that  Mr.  Welch  is  entitled  to  it,  and  in  this 
action  the  attorney-general  represented  both  parties.  He  stip- 
ulated, therefore,  (among  other  things,)  for  "  the  party  in  whose 
favor  judgment  was  render ed^^^  "that  no  execution  or  other 
proceedings  should  be  taken  or  had^  until  after  the-  expiration 
often  days /rom  and  after  notice  of  said  judgment  being  per- 
fected, should  be  serred  on  the  dtfendant."  He  now  moyes  on 
the  part  of  Mr.  Welch,  the  party  in  whose  favor  judgment  was 
r^idered,  in  a  proceeding  taken  upon  that  judgment,  to  compel 
Mr.  Oook  to  deliver  over  to  him  the  books  and  papers  belonging 
to  the  office  of  treasurer  of  the  state,  before  the  ten  days  have 
expired.  This  I  consider  a  violation  of  that  stipulation.  The 
attorney-general  having  charge  of  that  action,  both  on  the  part 
of  the  people  and  on  the  part  of  the  contestant,  Mr.  Welch,  had 
a  right  to  stipulate  for  the  parties  whom  he  represented,  how 
long  the  judgment  to  be  pronounced  by  the  supreme  cburt  ii|Km 
thi  fining  of  th^  jury  should  remain  inoperative ;  and  'ftr  wliat 
length  of  time  tha  party  in  whose  &vor  it  was  rendered  should 
bo  precluded  from  taking  any  proceedings  upon  it.  Having 
done  so,  and  t£e  psrtj  in  whose  &vor  jsdgment  was  rendered 
liaving  ipoved  before  the  ten  days  have  expired,  (whether  by  the 
attorney-general  A  his  counsel  or  ty  any  other  counsel,)  he  lias 
ta&en  these  proceedii^  beftre  he  was  warranted  by  the  stipu- 
btion,  snd  in  cons'equ^ce  thereof  I  have  no  jurisdiction  in  the 
ease.  This  view  of  the  case  will  save  me  the  necessity  of  ex- 
amining the  point,  whether  the  appeal  to  the  court  of  appeals  by 
the  defendant  suspends  the  operation  of  the  judgment,  so  iliat 
no  proceedings  can  be  had  thereon. 

The  motion  to  compel  the  defendant  to  deliver  the  bodks  and 
papers  to  Mr.  Welch  must  be  denied,  with  #10  costs ;  bdl  with- 
out prejudice  to  Mr.  Welch,  and  with  l^ve  to  renew  the  motion 
pa  new  papers. 

(Albany  Special  T£RM„  October  26, 1852.     Watstm^  Jiutiee  ] 
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In  the  matter  of  the  opening  of  Hamilton  Ayenue,  in  the 
City  of  BrooklyiL 

A  ftaDchise  may  be  said' to  be  ** taken"  within  the  meaning  of  the  section 
of  the  state  constitation,  prohibiting  the  taking  of  private  property  for 
public  nse,  without  jnst  compensation,  when  the  owner  is  deprived  of 
the  power  or  means  of  exercising  it.  Bnt  it  is  not  taken  when  its  emolu- 
ments are,  merely  diminished  by  an  improvement  which  does  not  destroy 
or  impair  snch  power  or  means. 

The  apprehended  damage  which  a  toll  bridge  company  may  sustain,  in  a  dimi- 
nution of  their  tolls,  by  a  diveraion  of  the  travel  fVom  their  bridge  to  a 
publfc  avenue  authorized  to  be  opened,  is  not  a  grievance  for  which  they 
are  entitled  to  redress ;  where  the  statute  granting  the  franchise  does  not 
confer  an  exclusive  right  upon  the  grantees. 

When  the  public  good  calls  for  new  grants,  it  is  right  that  they  should  be 
made,  although  they  may  become  rivals  to  pre-existing  establishments 
made  under  legislative  authority. 

Commissioners  of  estimate  and  assessment  have  no  powers  except  those  con- 
ferred by  the  statute  providing  for  their  appointment. 

Where  a  statute,  authorizing  the  opening  of  a  public  avenue,  provided  for  the 
appointment  of  oomnussioners  to  estimate  and  assess  the  expenses  of  the 

^  faipi^vement,  and  the  amount  of  damages  and  benefits  to  be  sustained  and 
deriv^C  thereflrom,  by  the  owners  of  such  "  landii  or  ladings"  at  vilglii^ 
affiseted  thereby;  that  they  should  make  the  'tetimate  ^nd  assessment  in 
the  form  of  a  report  which  should  contain  an  estimate  of  the  expense  of  the 
proposed  improvement,  a  brief  description  of  £h^  premises  necessary  to  be 
taken,  for  the  purposes  thereof,  ^.  Mid  ate  of.such  premises  as  should  be 
benefited  thereby,  but  of  which  n6  part  would  be  required  for  the  proposed 
Is^rorement,  with  the  aames  ^  the  persons  inter4rted  in  said  premises,  a 
statement  of  their  respective  intepest^  and  an  estimate  of  the  dama^es^ 
and  an  assessment  of  the  damage  which  would  %e  sustained  and  derived  "bf 
them  respectively  firom  such  improvemeiili  and  the  proportion  of  the  e^ 
pense  which  each  ought  to  bear;  Ndd,  that  the  commissioners  were  con- 
fti^  in  their  action  to  the  premises,  viz.  lands  or  buildings,  to  be  taken  or 
partly  taken,  and  to  such  premises  as  would  be  benefiUd^  but  of  which  no 
part  should  be  taken ;  but  that  they  had  no  authority  to  include  lands  or 
premises  not  taken,  wholly  or  in  part,  where  their  owners  should  be  ii\jured 
by  Ihe  imjArovement. 

Bdi  4i9,  that  where  the  proposed  avenue  did  not  take  any  part  of  the  site  of 

•  a  bridge^  bnt  merely  crossed  over  one  end  thereof^  and  occupied  a  portion 
of  the  causeway,  the  damage  of  the  proprietors  of  the  bridge,  if  any,  could 
not  be  indiided  itt  the  estimate,  or  awarded. 

Bddfuiriker,  that  a  provision  in  the  stSstnte,  giving  a  discretionary  power  to  the 
commissioners— ^here  a  part  of  a  lot  or  lots  was  taken*-to  indude  the 
whole  or  a>art  of  the  residue  in  their  report,  with  the  consent  of  the  owner 
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.  or  ownen,  and  to  estimate  separately  the  ndoa  tbereof,  was-ui^iplkable  lo 
roads  or  bridges  of  any  considerable  extent  That  if  it  would  include  eitheTf 
it  would  be  an  improper  exercise  of  the  discretion  of  the  commissionen  to 
include  a  long  bridge  and  causeway,  because  it  was  necessary  to  take  a 
small  part  of  the  causeway,  the  taking  of  which  would  not  create  any  physi- 
cal obstacle  to  the  travel  over  the  bridge. 

The  commissioners  could  not  go  beyond  the  part  of  tke  premises  beloiigiqf  to 
the  bridge  company,  which  would  be  included  in  the  proposed  avenue. 

Commissioners,  in  revising  their  estimate  and  assessment,  have  no  right  to 
increase  the  amount  directed  to  be  paid  by  individuals,  for  benefits,  where 
no  objection  has  been  made  to  the  award  stated  in  the  report  previously 
completed  and  filed. 

Their  power  to  review  is  strictly  ai^Uate,  and  they  should  be  ooofiaed  in  its 
exercise  to  the  charges  to  which  objections  have  been  made,  and  to  sach 
alterations  as  the  changes  they  may  deem  it  proper  to  make  in  those 
ebarges  may  require. 

This  was  mqi  application  to  oonfirm  the  commissioners'  report 
of  estimate  and  assessment  in  the  above  matter.  The  Brook- 
lyn and  Gowanos  Toll  Bridge  Company,  inoorporated  by 
chap.  291,  of  laws  of  1838,  appealed  from  the  oommissioiiers^ 
deeision,  and  opposed  the  confirmatioii  of  their  report.  It  ap- 
peared that  the  proposed  extension  of  Hamilton  ayenne  wonid 
cross  oyer  and  take  a  part  of  the  western  end  of  the  bridge  of 
the  company,  would  run  immediately  by  the  side  of  the  bridge 
and  the  causeway  of  the  company,  and  would  strike  tbe  third 
aFenue  within  a  few  yards  of  the  company's  eastern  tenBinw  on 
that  avenue. 

The  commissioners,  by  their  first  report,  had  assessed  the 
company  $944,  on  the  land  constituting  the  causeway,  for  ben* 
efit.  Notice  was  then  published,  pursuant  to  section  7  of  laws 
of  1888,  chap.  819,  that  the  commissioners  would  meet  to  re- 
view their  report.  At  such  meeting  no  objection  was  made  by 
the  company  to  such  assessment.  By  their  amended  report, 
which  it  was  now  moved  to  confirm,  the  commissioners  increased 
the  assessment  to  $1784. 

Affidavits  were  read  tending  to  show  that  the  franchise  of  the 
bridge  company  would  be  rendered  entirely  valueless  by  the  pro- 
posed improvement ;  that  no  tolls  could  be  received  by  the  com- 
pany, as  the  new  avenue  would,  besides  taking  away  part  of  Ae 
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bridge,  mceessarily  supersede  the  nee  of  the  residite.  It  ap- 
peared that  the  value  of  this  franchise  was  between  $30,000 
and  $32,000,  assuming 'it  to  be  worth  a  sum  of  which  the  net 
profits  represented  an  interest  at  seven  per  eent  per  annum. 
The  ocmimissioners,  in  their  report,  made  no  award  whatever  to 
the  company  for  the  loss  which  they  would  sustun  from  the 
destruction  of  the  value  of  their  franchise. 

£.  D.  SUliman^  for  the  bridge  eompany.  1.  The  commis- 
sioners erred  in  increasing,  by  their  amended  and  final  report, 
the  assessment  from  $944  to  $1784.  The  company  acquiesced 
in  the  assessment  of  $944,  and  had  a  right  to  assume  that  no 
change  would  be  made  in  the  amount,  unless  on  notice  of  intent 
by  the  commissioners  to  do  so.  No  opportunity  was  afforded 
the  company  to  file  aflklavits  opposing  Such  increase.  The  com- 
pany had  no  knowledge  of  the  intention  of  the  commissioners  to 
make  such  increase,  nor  that  it  had  been  made,  until  notice  pub* 
fished  (pursuant  to  section  7,  chapter  819,  laws  of  1883,)  that 
the  amended  report  would  be  presented  for  confirmation.  No 
affidavits  can  be  used  on  the  motion  to  confirm,  except  such  as 
have  been  presented  to  the  commissioners.  (76.  i  8.)  The 
company  now  have  an  assessment  against  them  respecting 
which  they  have  never  been  heard,  and  have  had  no  opportunity 
of  presenldng  affidavits  in  opposition  to  it  before  the  commis- 
sioners, and  consequently  can  present  none  to  the  court  noih 
{Ibid.)  The  report  should  therefore  be  sent  back  that  the 
company  may  have  opportunity  to  contest  the  increase  of  as- 
sessment 

2.  The  company  are  entitled  to  the  value  of  their  franchise  whicli 
is  "private  property  taken  for  public  use."  {Ctmst,  of  N.  Y. 
arU  1,  i  6.)  The  statute  imder  which  the  improvement  is  made, 
{Laws  of  1888,  cA.  819,  mand%)  declares  the  duty  of  the 
commissioners  who  are  "  to  estimate  and  assess  *  *  *  the  itmount 
of  damages  *  *  *  to  be  sustained  *  *  *  (from  the  improvement) 
by  the  owners  of  such  lands  and  buildings  as  may  be  affected 
thereby."  It  is  not  merely  lands  and  building's  that  are  to  be 
paid  for,  tat  the  damttges  sustained  by  ike  owners  affected, 


408        CASES  IN  THE  SUPBEME  COURT. 

Matter  of  Hamilton  ATonue,  Brooklyn. 

The  statute  does  not  restrict  compensation  to  buildingB  and 
lands,  but  reaches  damages  by  destruction  of  a  franchise.  The 
owner  of  a  franchise  is  entitled  to  such  protection.  (3  Kenfs 
Com.  458,  and  cases  cited  in  note  a.  Cheshire  Turnpike 
Company  y.  Stevens^  13  N.  Hamp.  Rep.  28.  1  R.  8.  588, 
}$  54,  55.)  The  policy  of  the  legislature  has  always  been 
to  require  compensation  for  detriment  to  a  franchise*  {Laws 
of  1832,  ch.  256,  i  27;  1833,  ch.  294,  i  17;  1836,  cL  262, 
a  13  and  14;  Id.  ch.  843,  i  7;  Id.  ch.  292,  il,  Id.  ch.  269, 
§i  21,  22 ;  Laws  of  1847,  ch.  166,  $  4.)  In  regard  to  this  very 
bridge  company  the  legislature  has  indicated  the  same  rule, 
{Laws  of  1836,  ch.  250,)  which  provides  pre-payment  by  the 
city,  when  the  bridge  shall  be  needed  by  the  public,  {Laws 
of  1849,  ch.  311,  i  6.)  This  court  has  decided  that  detriment 
to  a  franchise  is  a  subject  of  compensation.  {Flatbush  Avenue^ 
1  Barb.  S.  C  Rep.  286.  Seneca  Road  Co.  v.  Aulntm  and 
Rochester  Railroad  Co.,  5  HtU,  175.) 

The  case  of  Charles  River  Bridge  Co.,  (11  Peters,  240,)  does 
not  apply.  We  need  not  contend,  against  that  case,  that  the  legisla- 
ture in  granting  a  parallel  road  destroying  our  franchise,  thereby 
violate  the  provision  of  the  constitution  of  the  United  States  which 
forbids  the  passage  of  laws  impairing  contracts.  (3  Kents  Cam. 
459,  note  a,  bth  ed.  commenting  on  that  case.)  That  case  does 
not  interfere  with  the  rule  of  our  constitution  as  to  compensation 
for  private  property  taken  for  public  use.  The  statute,  too,  under 
which  the  present  proceeding  is  had,  provides  for  compensation. 
The  Charles  River  Bridge  case  has  never  been  adopted  in  this 
state,  and  if  it  conflicts  with  the  law  of  this  state  it  must  yield. 
{Stalker  v.  McDonald,  6  HiU,  93.  Luther  v.  Borden,  7  How- 
ard, 1,  and  cases  cited.)  The  franchise  of  this  company  is 
'^property,"  taken  for  public  use,  (3  Kent,  ASQ,  note  a;  Flat- 
bush  Avenue,  1  Barb.  S.  C.  R.  286 ;  West  River  Bridge  v. 
Disc,  6  Howard,  607,)  and  is  entitled  to  award,  and  subject  to 
assessment,  like  other  property.  {Enfield  Toll  Bridge  Co.  v. 
Hartford  and  K  H  Railroad  Co.,  17  Conn.  jR.  454;  S.  P^ 
Mills  V.  Co.  St.  Clair,  2  Gillman,  197.  James  River  Co.  y. 
Thomson,  8  Orattan,  270.)    The  oonmussioners  assume  thai 
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our  frsnoluBe  is  to  be  destroyed,  otherwise  they  should  not  haye 
assessed  oar  causeway  at  all.  {Ownersy  ^c.  y.  Mayor  of  Air 
bony,  16  Wend.  874.)  The  damage  sustained  is  none  the  less 
becaHse  it  is  consequenHoL  {Permsylvania  RaUroad  Co.  y. 
Helsierj  8  Barfy  445.)  A  franchise  can  only  be  des^yed  con* 
sequentially.  It  is  intangible,  and  cannot  eyen  by  a  statute 
abrogating  it  be  otherwise  than  consequentially  affected.  If 
consequential  damage  is  not  a  subject  for  award,  why  should 
consequential  benefit  be  a  subject  for  assessment  ?  The  ayenue 
to  be  constructed  here  is  but  a  few  hundred  yards  in  length,  but 
lands  seyeral  miles  distant  are  assessed  for  consequential  ben- 
efit. The  act  itself  {Laws  oflSdS,  chy  819,  }  2)  contemplates 
consequential  damages,  and  directs  assessment  and  award  to 
owners,  Sec  affected  by  the  improyement.  The  English  courts  ex- 
pressly hold  the  rule  of  compensation  for  consequential  damage. 
{Queen  y.  Eastern  Couivties  RaUway  Co,y  2  Railway  CaseSy 
736,  749.  Bele  y.  Hull  RaUway  Co.,  6  M.  ^  W.  609.  East 
kmd  West  India  Co.  y.  Oattke.  8  Eng.  Com.  Law  and  Eq. 
Rep.  59 ;  S.  C,  15  Juristy  261.)  These  cases  allow  for  conse- 
quential damage  where  property  was  ''not  taken  or  directly 
interfered  with."  Here  our  exclusiye  right  is  taken — ^is  directly 
interfered  with.  It  is  an  abuse  of  language  to  say  tiiat  the  entire 
destruction  of  the  yalue  of  the  franchise  is  not  an  annihilation  of 
the  franchise  itself.  ^ 

This  is  not  a  case  of  damnum  absque  injuria^  If  an  inn- 
keeper or  shopkeeper  is  injured  by  the  establishment  of  a  rival 
inn  or  shop,  that  is  damnum  absque  ifyuria  because  he  has  no 
right  to  an  exclusiye  trade,  but  our  franchise  is  an  exclusive 
right.  ( Ut  supra.)  The  legislature  has  taken  away  our  right 
of  action  for  the  injury  done  to  us  by  the  city's  building  a  new 
bridge  and  road,  but  it  has  taken  it  away  only  on  the  condition 
that  our  damages  shall  be  paid. 

W.  A.  Greeny  opposed.  L  After  the  commissioners  haye 
given  notice  to  the  parties  that  they  will  meet  and  hear  objec- 
tions and  review  their  report,  they  may  proceed  to  modify  and 
amend  it  at  their  discretion,  and  they  need  not  give  further  no- 
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tice  or  hearing  to  the  parties,  after  thus  finally  amending  it. 
There  most  be  a  stopping  place  somewhere  as  to  notices  and 
hearing,  from  the  very  nature  of  the  case.  ( WiUiam  and  An- 
ihtmy-streeiSi  19  Wend,  678;  and  John  and  Cherrp-streets^ 
Id.  659.  Pearl-street^  Id.  651.)  II.  The  franchise  is  merely 
the  right  to  take  tolls,  and  that  right  is  not  denied  by  this  im- 
provement. The  charter  of  this  company  does  not  prohibit  the 
establishment  of  a  parallel  bridge  road.  The  charter  was  granted 
in  1833,  and  at  the  same  session  of  the  legislature  the  act  was 
j)a8sed  authorizing  commissioners  to  lay  out  streets  and  avenues, 
and  the  proposed  improvement  is  one  of  those  avenues.  The 
two  acts  must  be  taken  together,  and  the  charter  is  qualified  by 
the  street  act.  The  legislature,  where  it  intends  to  shelter  a 
franchise  from  such  detriment  as  this  will  sustain,  makes  pro- 
vision to  that  effect  in  the  charter.  Such  is  the  case  in  many 
charters  which  could  be  cited,  and  which  contain  express  pro- 
hibitions as  to  rival  works.  The  commissioners  have  no  right, 
under  the  act,  to  make  an  award  for  damage  to  a  franchise*- 
They  can  do  so  only  for  damage  to  lands  and  buildings.  In 
allowing  for  the  portion  of  the  bridge  actually  taken  away  by 
this  improvement,  they  have  gone  to  the  esctent  of  their  power. 
If  the  company  have  a  right  to  compensation  for  the  value  of 
their  firanchise,  they  must  look  elsewhere  for  it.  The  city  must 
pay  it.  The  lAf  as  to  rights  under  franchises  does  not  warrant 
the  claim  of  the  company  in  this  case.  (Cayuga  Bridge  Co. 
V.  Mageey  6  Wertd.  86;  S.  C,  2  Paigey  116.  Mohawk 
Bridge  Co.  v.  Utica  and  Schenectady  Railroad^  6  Id.  554. 
Newburgh  THirnpikc  v.  AK/ter,  5  John.  Ch.  101.) 

S.  B.  Strong,  J.  The  mayor  and  common  council  of  the 
city  of  Brooklyn  have  presented  the  report  of  the  commissioners 
of  estimate  and  assessment  in  the  matter  of  the  proposed  open- 
ing of  Hamilton  avenue,  and  applied  for  its  confirmation.  The 
application  is  resisted  by  the  Brooklyn  and  Gt)wanus  Toll  Bridge 
Company,  on  the  grounds :  first,  that  no  compensation  has  been 
allowed  to  them  for  the  injury  to  their  franchise  which  would 
be  effected  by  the  contemplated  improvement;  and  secondly, 
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tbat  the  commissioners,  in  reviewing  their  estimate  and  assess- 
ment, increased  the  proportion  of  the  expense  of  the  improve- 
ment to  be  borne  by  the  company,  although  no  objection  had 
been  made  to  the  award  stated  in  the  report  which  had  been 
previously  completed  and  filed.  The  fiEU^s  which  constitute 
the  grounds  of  opposition  above  specified,  were  admitted  on  the 
argument  by  the  counsel  for  the  city,  and  the  other  grounds  of 
objection  set  forth  in  the  statement  annexed  to  the  notice  of 
appeal,  were  passed  over  by  the  counsel  for  the  bridge  company 
in  such  a  manner  as  to  relieve  me  from  the  necessity  of  consid- 
ering them ;  and  it  is  due  to  both  of  those  gentlemen  to  say,  that 
they  discussed  the  important  questions  invdlved  in  this  contro- 
versy with  all  the  candor  which  distinguishes  the  most  enlight- 
ened members  of  their  profession. 

The  appellants,  in  support  of  their  first  objection,  rely  upon  the 
well  known  provision  in  our  state  constitution,  that  private  prop- 
erty shall  not  be  tcJcen  for  public  use  without  just  compensation. 
Their  franchise  is  undoubtedly  private  property,  within  the 
meaning  of  the  constitutional  enactment ;  and  if  that  is  to  be 
taken  for  the  proposed  improvement,  and  the  statute  under 
which  the  commissioners  acted  authorized  them  to  make  an  al- 
lowance for  it,  they  should  have  awarded  a  compensation  for  the 
anticipated  loss,  and  their  report  should  be  returned  to  them, 
to  enable  them  to  amend  it  accordingly.  An  important  ques- 
tion then  is,  will  the  proposed  improvement,  if  consummated, 
take  away  the  franchise  or  any  part  of  it  ?  A  franchise  is  taken 
when  the  party  to  whom  it  has  belonged  is  deprived  of  the  power 
or  means  of  exercising  it ;  but  it  is  not  taken  when  its  emolu- 
ments are  diminished  by  an  improvement  which  does  not  destroy 
or  impair  such  power  or  means ;  such  a  diminution  is  of  course 
a  damage,  and  may  or  may  not  constitute  a  valid  cause  of  action ; 
but  it  does  not  bring  the  case  within  the  constitutional  prohibi- 
tion. I  ground  the  distinction  upon  the  palpable  meaning  of 
its  language^  The  philological  interpretations  of  the  verb  *^  to 
take,"  are  very  numerous,  but  none  of  them  indicate  that  an  in- 
direct reduction  of  the  profits  of  a  thing  constitute  a  seizure  of 
it,  80  long  as  its  substance,  whether  physical  or  moral,  remains 
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intact.  The  dibmage  from  a  loss  of  profits  may  be  equally  great, 
whether  it  results  from  a  deprivation  of  their  substantial  emohi- 
ments,  or  from  other  and  indirect  canses,  but  the  remedies  may 
be  different,  and  in  many  cases  where  the  means  are  indirect 
the  law  gives  no  redress. 

The  means  by  which  the  bridge  company  exercise  their  fran- 
chise are,  their  bridge,  toll  house  and  other  works  to  the  said 
bridge  '^  belonging."  None  of  them  are  to  be  taken  for  the  new 
avenue,  except  a  part  of  the  causeway,  for  which  the  oommia8io&- 
ers  have  confessedly  awarded  a  sufficient  remuneration.  Their 
rights  or  powers  are,  to  continue  their  bridge  and  other  works, 
to  have  the  passage  which  they  afford  unobstructed,  and  to  re- 
ceive toll  from  those  who  use  it.  Clearly  none  of  those  rights 
are  taken,  or  their  power  of  exercising  them  impaired.  What 
then  is  to  be  tcJcen  from  them  by  the  contemplated  improve- 
ment? Nothing  which  has  a  present  existence  physically  or 
morally.  Their  apprehended  damage  is  a  dinunntion  of  their 
tolls  from  a  diversion  of  the  travel  firom  their  bridge  to  the  new 
avenue.  Is  this  a  grievance  for  which  they  are  entitled  to  iiie 
redress  which  they  demand?  The  privilege  of  establishing  a 
toll  bridge  implies  a  right  to  receive  a  compensation  from  aD 
who  require  the  convenience  which  it  furnishes  in  its  immediate 
vicinity,  except  those  who  have  another  lawful  passway.  Any 
unauthorised  diversion  of  the  travel  is  an  inva8i<Hi  of  the  rights 
for  which  the  bridge  owners  would  be  entitled  to  redress. 
Should  any  one  attempt  to  establish  a  contiguous  bridge,  with*' 
out  legislative  authority,  he  might  and  ought  to  be  restrained 
from  doing  so  by  an  injunction.  If  liie  right  is  exdinsive,  it  is  not 
competent  for  the  legislature  to  create  a  rival  establishment 
within  the  prescribed  limits.  A  grant  may  be  exclusive  when 
it  is  expressly  declared  to  be  so,  or  where  some  general  torm  is 
used  which  comprehends  the  entire  privilege.  In  the  aet  incor- 
porating the  appellants,  there  is  no  express  declaration  fliat  the 
right  conferred  shall  be  exclusive ;  nor  is  there  any  donation  q£ 
the  entire  privilege  of  bridging  <}owanus  creek.  The  aiathorify 
eonferred  was  but  to  construct  one  bridge,  and  it  cannot  be  Bap- 
posed  that  the  legislature  intended  that  there  should  be  no  odur 
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ov^  a  atream  of  eoomdwaUe  extent,  and  passing  through  a  re* 
.gion  oC  oonntry  booh  to  become  a  part  of  a  crowded  city.  Ohan- 
.oellor  Kent  says  (8  Ken^s  Com.  459,  Stf  ed)  that  the  creation 
4if  a  nval  franchise  (when  the  first  grant  is  not  of  an  exclusive 
right)  by  the  legislatture,  would  be  in  violation  of  the  original 
tgrani.  Whether  it  be  a  violation  of  the  'grant  or  not,  must  de- 
pend upon  cimumstaDces.  If  the  sole  object  of  the  second  grant 
is  to  promote  individual  interests,  or  if  it  is  not  called  for  by  the 
pubUe  wants,  it  would  be  unjustifiable,  and  ought  not  to  be  made. 
But  it  is  otherwiee  wh^re  the  public  good  calls  for  new  grants. 
Then  it  is  right  that  they  should  be  made,  although  they  may 
jrival  pve^^existing  establishments  under  legislative  authority. 
Otherwise,  a  monopoly  might  seriously  impede  public  improve- 
ment, and  thus  prove  a  great  detriment,  rather  than  a  benefit, 
to  the  community.  In  the  ease  under  oonsideration,  the  grant 
of  a  bridge  would  prevent  the  laying  out  of  streets  leading  across 
the  creek,  and  thus  obstruct,  if  not  prevent,  the  settlement  of  that 
.part  of  the  dty.  There  can  be  no  doubt  as  to  the  power  of  the 
legislatiure  to  authorize  the  opening  of  Hamilton  avenue ;  although 
to  open  it  may  diminish  the  profits  of  the  bridge  company. 
Le^slative  power  is  limited  in  cases  of  this  description  by  the 
provision  in  the  constitution  of  the  United  States,  prohibiting 
the  passage  of  any  state  law  impairing  the  obligation  of  con- 
tracts, and  the  provisbn  in  our  state  constitution  against  taking 
private  properly  without  compensation,  which  I  have  before 
quoted*  The  decision  of  the  supreme  court  of  the  United  States 
in  the  case  of  The  Charles  River  Bridgey  (11  Peters,  420,) 
fully  establishes  the  doctrine,  that  a  state  law  creating  a  fran- 
chise which  may  rival  and  diminish  the  profits  of  a  pre-existing 
one,  established  under  a  prior  law,  which  does  not  grant  an  ex- 
cinsive  privilege,  does  not  violate  the  obligation  of  any  contract. 
So^  too,  it  has  been  decided  by  the  court  of  dernier  resort  in  this 
state,  (Lanaiag  v.  Smi^  4  Wend.  8,)  that  the  grant  of  a 
wbac^  under  an  act  of  the  legislature,  which  conveys  a  franchise, 
does  not  impair  the  power  of  the  legislature  to  make  a  second 
graat  to  construct  a  wharf  in  the  same  vicinity,  which  shall 
essentially  diminish  the  profits  and  impair  the  privileges  of  the 
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prior  one ;  and  that  the  loss  sustained  by  the  proprietor  of 
the  wharf  *first  oonstnicted  in  such  cases  is  damnuun  absque  in- 
juricL^  for  which  no  action  lies.  It  is  tmderstood  that  a  decision 
to  the  same  effect  has  been  made  by  the  conrt  of  appeals  in  the 
case  of  Gould  v.  The  Hudson  River  Railroad  Company^ 
which  has  not  been  ireported.  If,  as  these  cases  decidCi  the 
legislature  can  lawfully  create  a  franchise  which,  whilst  it  neither 
takes  away  the  power  or  means  of  exercising  an  existing  one, 
may  divert  its  business  and  diminish  its  profits,  the  donee  of 
such  new  franchise  has  a  right  to  take  it  and  receive  its  emolu- 
ments. For  the  exercise  of  it  he  cannot  be  made  accountable 
to  any  one.  His  is  like  the  case  of  one  who  erects  upon  his 
own  land  a  new  establishment  near  a  pre-existing  one  of  the 
same  description.  Howeyer  much  the  new  may  divert  the  busi- 
ness and  diminish  the  profits  of  the  old  establishment,  its  pro- 
prietor has  no  remedy  for  the  loss.  It  is  right  that  every  man 
should  have  the  liberty  to  use  his  own  property  as  he  pleases, 
so  long  as  he  abstains  from  invading  the  privileges  of  another. 
The  public  gains  by  competition,  and  if  individuals  suffer,  it  is 
in  consequence  of  a  risk  which  all  proprietors  and  patentees  en- 
counter, of  the  establishment  of  works  of  a  public  character,  and 
they  should  make  their  calculations  as  to  the  prospective  value 
of  proposed  new  institutions  accordingly. 

There  may  be  and  undoubtedly  are  instances  where  it  may  be 
proper  for  the  legislature,  in  creating  a  new  firanchise,  to  direct 
the  grantee  to  make  compensation  to  the  proprietors  of  another 
for  the  consequent  loss.  The  public  good  may  require  that  one 
who  embarks  in  an  enterprise  which,  while  it  wiU  be  productive  of 
benefit  to  the  community,  may  be  of  doubtful  expediency  to  the 
proprietor,  should  have  a  reasonable  expectation  of  indenmitj 
against  loss  from  some  new  and  rival  establishment.  Justice 
may  require  that  when  the  public  has  gained  by  the  enterprise 
of  an  individual,  it  should  not  unnecessarily  divert  firom  him  his 
appropriate  benefits.  It  is  for  these  reasons,  and  not  from  any 
legal  obligation,  (for  there  is  none,)  that  the  legislature  has  di- 
rected compensation  to  be  made  to  the  proprietors  of  an  existing 
franchise  in  the  oases  cited  on  the  argument  by  the  counsel  for 
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the  bridge  company.  There  are,  however,  numerons  instances 
where  no  such  proyision  has  been  made ;  and  taking  the  whole 
together,  it  is  evident  that  giving  or  withholding  sach  compen- 
Bation  ifi  a  question  of  expediency  and  prc^riety,  and  not  of 
power. 

In  the  case  nnder  consideration,  however,  no  new  or  rival 
franchise  has  been  created  or  authorized.  Hamilton  avenue  is 
to  be  a  public  street ;  no  toll  or  fare  is  to  be  received,  nor  is  it 
to  be  for  the  sole  benefit  of  any  individual  or  corporation.  In 
such  cases  the  compensation  is  due,  or  can  with  propriety  be 
made,  for  such  damage  as  may  result  from  the  improvement, 
when  private  property  is  not  taken.  If,  however,  the  construc- 
tion of  the  avenue  would  violate  the  rights  of  the  appellants,  and 
they  were  consequently  entitled  to  compensation,  it  would  not, 
I  think,  be  competent  for  the  commissioners  to  award  it  in  these 
proceedings.  They  have  no  powers  except  those  conferred  by 
the  statute.  The  first  section  provides,  that  the  "  commissioners 
are  to  be  appointed  to  estimate  and  assess  the  expenses  of  the 
improvement,  and  the  amount  of  damages  and  benefits  to  be  sus- 
tained and  derived  therefrom  by  the  owners  of  such  lands  or  build- 
ings as  may  be  efiected  thereby."  This  provision  was  designed 
to  give  an  indemnity  to  the  wonera  of  such  lands  and  buildings  ' 
or  of  some  special  interest  in  them.  If  the  proprietor  of  land 
or  a  building  posseses  a  franchise  which  can  be  exercised  only 
upon  his  land  or  his  building,  it  is  an  element  of  his  property, 
and  he  cannot  be  inlemnified  except  by  an  allowance  of  its  full 
value ;  or  if  it  can  be  exercised  elsewhere,  then  his  damage  con- 
sists in  the  expense  and  loss  of  the  change  caused  by  taking  his 
house  or  building,  and  for  that  he  should  be  compensated.  A 
juai  compensation  cannot  be  less  than  the  actual  loss,  which 
the  owner  of  the  property  taken  has  sustained.  The  provision 
of  the  act  which  I  have  last  quoted,  speaks  of  the  damages  and 
benefits  of  and  to  the  owners  of  the  land  and  buildings  which 
may  be  affected  by  the  improvement.  This  has  reference  only 
to  such  damages  and  benefits  as  the  commissioners  can  direct 
should  be  received  or  paid,  as  any  further  investigation  would 
be  wholly  nugatory.    Those  damages  and  ben^ts  are  specified 
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in  tlie  second  section.  In  that^  it  is  provided  that  the  oommis- 
sioners  "  shall  make  the  estimate  and  assessments  in  the  form 
of  a  report  which  shall  contain  an  estimate  of  the  expense  of  the 
proposed  improvement,  a  brief  description  of  the  premises  ne- 
cessary to  be  taken  for  the  purposes  thereof,  ^and  of  any  residoe 
of  lots  or  pieces  of  land  of  which  only  a  part  will  be  required 
for  the  same,  and  also  of  such  premises  €ls  mU  be  benefited 
thereby^  but  of  which  no  part  wiU  be  required  for  the  said 
improvement^  with  the  names  of  the  persons  interested  in  the 
said  premises,  a  statement  of  their  respective  interests,  and  an 
estimate  of  the  damages,  and  an  assessment  of  the  benefit  which 
will  be  sustained  and  derived  by  them  respectively  from  such 
improvement,  and  the  proportion  of  the  expense  of  the  said  im- 
provement which  each  ought  to  bear."  In  this  the  oomnussion- 
ers  are  confined  in  their  action  to  the  premises  (by  which  I 
understand  lands  or  buildings)  to  be  taken  or  partly  taken,  and 
to  such  premises  as  will  be  benefitedy  but  of  which  no  part  will 
be  taken,  but  they  have  no  authority  to  include  lands  or  prem- 
ises not  taken  wholly  or  in  part,  where  their  owners  may  be  in- 
jured by  the  improvement.  The  sixth  section  authorizes  them 
to  estimate  the  damages  of  the  owners  of  land  bordering  on  a 
highway  who  may  be  excluded  from  it  by  the  proposed  change, 
but  the  act  does  not  invest  them  with  any  authority  to  go  any 
further.  Where,  then,  the  proposed  street  or  avenue  does  not 
take  any  part  of  the  site  of  a  bridge,  the  damage  of  the  proprie- 
tors, if  any,  cannot  be  included  in  the  estimate,  or  awarded 
The  third  section  gives  a  discretionary  power  to  the  commis- 
sioners, where,  a  part  of  a  lot  or  lots  is  taken,  to  include  the 
whole  or  a  part  of  the  residue  in  their  report,  with  the  consent 
of  the  owner  or  owners,  and  to  estimate  separately  the  value 
thereof;  but  ph  provision  is  evidentiy  inapplicable  to  roads  or 
bridges  of  any  considerable  extent ;  and  if  it  would  include 
either,  the  commissioners  would  have  had  some  discretion  in  the 
matter,  and  it  would  have  been  an  improper  exercise  of  it  to 
have  included  a  long  bridge  and  causeway  because  it  was  neces- 
sary to  take  a  smaU  part  of  the  causeway,  and  where  too  thai 
would  not  create  ^any  physical  obstacle  to  the  travel  over  the 
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bridge.  The  commissionerB  coald  not  go  beyond  the  part  of 
the  premises  belonging  to  the  appellants,  which  would  be  in- 
ckded  in  the  proposed  avenae.  If,  in  taking  that  for  the  purpose 
designed,  there  would  be  any  serions  hindranoe  or  obstruction  to 
the  travel  over  or  to  the  bridge,  that  should  have  been  included 
in  the  damages  awarded  to  the  company.  There  is  nothing  in 
the  papers  submitted  to  me,  to  show  that  the  proposed  avenue 
would  throw  any  physical  obstacles  in  the  way  of  crossing  the 
bridge,  or  that  the  appropriation  of  the  part  of  the  causeway, 
which  is  required  for  the  avenue,  would  of  itself  diminish  the 
travel  over  the  bridge. 

Upon  the  whole,  I  think  the  commissioners  were  right  in  not 
including  in  their  estimate  the  damages  which  the  appellaiits 
may  sustain  by  the  anticipated  diversion  of  travel,  by  means  of 
and  tlffough  the  proposed  avenue.  I  am  satisfied,  however,  that 
they  erred  in  increasing  the  amount  to  be  paid  by  the  appellants 
for  benefits,  on  reviewing  the  original  report  The  authority  to 
review  the  report,  and  to  correct  the  same  when  they  shall  deem 
it  proper,  although,  in  general  terms,  must  be  controlled  by  the 
obvious  intent  of  the  legislature,  as  expressed  in  the  entire  pro- 
vision on  this  subject  They  are  required  to  file  their  report  in 
the  office  of  the  clerk  of  the  county,  and  to  publish  ten  days'  no- 
tice of  the  time  and  place,  when  and  where  they  are  to  meet  and 
review  it.  During  the  intervening  time  all  persons  interested 
n»y  examine  the  report,  and  at  the  time  and  place  designated 
in  the  notice,  offer  any  objections  which  they  may  have,  and  ac- 
company the  same  with  affidavits.  If  any  one  is  satisfied,  he 
neither  offers  any  objection  nor  presents  any  affidavit  If,  on 
reviewing  their  report,  the  commissioners  increase  the  charge 
imposed  upon  any  one,  to  which  no  objection  has  been  made,  he 
has  no  subsequent  opportunity  to  oppose  the  addttional  im- 
position, or  to  furnish  affidavits  to  resibt  it,  before  them.  He 
may,  it  is  true,  appeal  to  the  judge  to  whom  the  altered  report 
is  presented  for  confirmation,  but  then  he  can  present  no  affi- 
davits to  show  that  the  additional  burthen  was  improperly  infr 
posed ;  nor  can  he  read  any  affidavits  or  papers  in  opposition 
to  the  report,  except  such  as  were  served  upon  the  eommission- 
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ers,  and  none  wonld  be  served  upon  them  by  a  party  who 
was  satisfied '  with  their  first  report.  If,  then,  the  cominis- 
ers  had  authority  to  increase  a  charge  upon  any  one  in  a  case 
where  no  objection  has  been  made,  he  might  be  entirely  deprived 
of  the  opportunity  which  the  law  afibrds  to  any  one  of  making 
his  defense.  The  statute  should  not  receive  a  construction 
which  would  create  so  much  injustice 

I  am  clear  that  the  power  to  review,  conferred  upon  the  com- 
missioners, is  simply  appellate,  and  that  they  should  be  confined 
in  its  exercise  to  the  charges  to  which  objections  have  been 
made,  and  to  such  alterations  as  the  changes  which  they  might 
deem  it  proper  to  make  in  those  charges  might  require.  The 
commissioners  are  therefore  directed  to  reduce  the  charges 
agamst  the  appellants,  for  benefits  which  they  are  to  pay,  to  the 
amount  originally  assessed,  and  should  they  do  so  in  the  pres- 
ence of  this  court,  or  during  the  present  term,  their  report  thus 
dtwed  will  be  confirmed ;  otherwise  it  must  go  back  to  them 
for  revision. 

[Kings  Special  Term,  November  1, 1852.    S.  Bi  Strongs  Justice.] 


POMEROT  AND  MaRTIN  VS.  DrURY. 

Under  an  agreement  to  sell  a  fkraty  and  to  execute  and  deliver  to  the  pur- 
chasers a  warrtrnty  deed  of  the  land,  on  condition  that  they  pay  the  purchase 
money,  at  the  times  and  in  the  manner  specified,  the  vendor  is  bound  to 
give  the  purchasers  a  perfect  title,  including  the  inchoate  right  of  dower  of 
his  wife. 

A  tender  of  a  deed  executed  by  the  vendor  alone,  when  he  has  a  wifb  living, 
is  not  sufficient. 

When  a  man  buys  a  piece  of  laud,  and  contracts  for  a  conveyance,-  in  general 
tennSi  the  presumption  is  that  he  expects  the  title ;  and  the  grantor  should 
be  required  to  give  him  a  perfbct  title. 

QazUiif  V.  Prue^  (16  Mm.  267,)  and  Parker  v.  ParmeU,  (20  Id,  ISO,)  over- 
ruled. 
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In  Equity.  On  the  eighth  day  of  September,  1852,  the  dcr 
fendant  agreed  to  sell  to  the  plaintiffs  a  farm  of  fortj-three  acres 
of  land,  situate  near  Astoria,  in  the  county  of  Queens ;  and  to 
execute  and  deliver  to  them  a  warrantee  deed  for  the  said  land,  on 
condition  that  the  plaintiffs  paid  for  the  same  land  $21,995,  as 
follows :  ''  $10,995  thereof  in  cash,  in  thirty  days  from  the  date 
hereof,  when  the  deed  for  said  premises  and  possession  thereof  are 
to  be  given ;  $S000  thereof  in  one  year  from  the  eighth  day  of 
October  next,  and  interest  thereon  at  six  per  cent,  the  interest 
to  be  paid  semi-annually ;  $5500  in  two  years  from  the  said 
eighth  day  of  October  next,  and  interest  thereon  at  the  rate  and 
payable  as  aforesaid  ;  and  the  balance  of  $2500,  by  assuming 
the  payment  of  a  mortgage  for  that  amount  now  on  said  prem- 
ises." The  agreement  was  contained  in  a  printed  and  written 
contract  under  seal,  and  it  included  a  stipulation,  that  if  default 
should  be  made  in  fulfilling  the  agreement,  or  any  part  thereof, 
the  defendant  should  b^  at  liberty  to  consider  the  contract  as 
forfeited  and  annulled,  and  to  dispose  of  the  land  to  any  other 
person,  in  the  same  manner  as  if  the  contract  had  never  been 
made.  On  the  eighth  of  October  the  parties  met,  and  the  plain- 
tiSis  aver  that  they  were  ready  and  willing  to  perform  on  their  part. 
The  defendant  tendered  a  warrantee  deed,  with  full  covenants 
executed  by  himself,  but  not  by  his  wife.  The  plaintiffs  refused 
to  proceed  until  the  wife  executed  the  deed.  The  defendant 
averred  that  his  wife  refuse  to  execute  a  conveyance.  Thus 
things  remained  until  the  plaintiffs,  learning  that  the  defendant 
contemplated  a  sale  of  the  same  premises  to  some  other  person, 
commenced  an  action  to  obtain  a  specific  performance,  and  pro- 
cured a  preliminary  injunction,  restraining  the  defendant  from 
disposing  of  the  land.  The  defendant  now  moved  to  dissolve 
that  injunction. 

W.  R.  Wkeaton,  for  the  defendant. 

Chas^  (yConor,  for  the  plaintiffs. 
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Bp  the  Court,  Barculo,  J.  The  sole  queetion  to  be  «&- 
swered  is,  whether  by  this  contract  the  defendant  is  bound  to 
f^je  the  plaintiff  a  perfect  title,  including  the  inchoate  right  of 
dower  in  his  wife. 

If  we  were  permitted  to  consider  the  acts  of  the  parties  as  oat 
gnide,  we  should  have  no  difficulty  in  aniying  at  a  condusion. 
The  tender  of  a  warrantee  deed  with  full  covenants,  together  with 
the  fact  sworn  to  by  the  defendant,  that  he  applied  to  his  wife 
and  was  unable  to  procure  her  signature,  would  show  satisfiu>- 
torily  that  he  considered  himself  bound  to  convey  a  good  tide* 
But  I  cannot  recognize  the  propriety  of  construing  written 
agreements  by  the  subsequent  conduct  of  the  parties.  On  the 
contrary,  I  consider  it  a  rule  well  settled  in  law,  and  well  founded 
in  reason,  and  applicable  to  all  courts,  that  a  contract  of  this 
description  must  be  interpreted  according  to  its  contents,  and 
tiie  nature  of  the  subject  matter.  In  this  view,  I  must  lay  aside 
several  of  the  affidavits  with  which  the  case  has  been  ineum' 
bered ;  and  especially  those  touching  the  character  of  the  de- 
fendant, and  the  opinions  entertained  by  the  legal  profession  as 
to  the  sufficiency  of  the  printed  blanks  sold  by  the  MessrSr 
Sibell  of  Wall-street,  one  of  which  blanks  was  used  to  embody 
the  agreement  between  these  parties.  If  the  learned  counsel 
who  have  argued  this  motion  irith  consummate  ability  had  pre- 
pared the  affidarits,  these  would  certainly  have  been  left  out 
of  the  case. 

Looking  then  upon  the  face  of  this  paper,  and  assuming  tiiat 
our  true  object  is  to  ascertain  the  a^ual  tn/en/iofi  of  the  parties 
who  made  it,  let  us  inquire  whether  they  contemplated  the  con- 
veyance of  a  perfect  title  to  this  land,  or  merely  stipulated  for  a 
warrantee  deed,  which  might  or  might  not  convey  the  premises. 
In  the  first  place,  the  contract  speaks  of  a  sale  of  a  frnn  of  land, 
for  the  round  price  of  upwards  oifive  hundred  dollars  an  acre ; 
which  looks  very  much  as  if  the  parties  were  ia  earnest,  and 
really  meant  to  accomplish  something.  In  the  next  place,  the 
plaintiffs  are  to  receive  ''  a  warrantee  deed  for  the  said  land ;'' 
-  and  finally,  they  are  to  have  possession  of  the  land,  and  are  to 
pay  about  twenty-two  thousand  dollars  by  installm/nits  *'for  the 
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!  iandP  Hare  tbon  we  find  the  purties  speaking  of  a  sale 
of  the  farm,  the  delivery  of  poeseesion,  the  execution  of  a  war- 
rantee deed,  and  the  payment  of  the  purchase  money,  not  for  the 
deedj  hut  for  the  land.  Can  any  lawyer  or  judge  have  a  douht 
as  to  the  intention  of  these  parties?  Can  any  man  of  ^'common 
understanding"  hesitate  to  say  that  they  intended  to  transfer 
ihe actual  title? 

But  it  is  said  that,  the  law  has  affixed  a  different  meaning  to 
such  contracts,  and  that  the  oe^tioZ  intention  must  yield  to  the 
artificial  legal  intention.  I  assent  fully  to  the  propositioa 
that  where  certain  words  in  a  deed  or  will  have,  by  repeated 
adjudications,  come  to  obtain  a  fixed  and  definite  legal  meaning, 
we  must  adhere  to  it ;  for  it  is  sometimes  better  to  continue  on  in 
«  beaten  track  of  error,  than  to  turn  suddenly  into  a  correct 
course.  But  I  doubt  the  existence  of  any  binding  authiuity 
which  requires  the  court  to*prevent  the  real  intention  of  these 
parties. 

The  authorities  chiefly  relied  on  are  die  cases  (£  Gazley  v. 
PricBj  (16  John.  267,)  and  Parker  v.  Parmde,  (20  /rf.  130.) 
-The  first  of  these  cases  was  an  action  of  covenant  to  recover  the 
purchase  money  upon  articles  of  agreement,  in  which  the  plain- 
tiff had  covenanted  to  give  the  defendant  *'  a  good  and  sufficient 
deed  far  the  premises."  The  defendant  pleaded  that  '<  the  plain- 
tiff was  not  lawfully  seised  of  a  good,  sure  and  indefeasible 
estate  of  inheritance  in  the  premises,  and  had  not  good  right 
juid  lawful  power  and  authority  to  grant  and  convey  the  same.*' 
The  court  held  that  the  covenant,  to  give  a  good  and  sufficient 
deed  of  the  premises,  related  merely  to  the  validity  and  suffi- 
deney  of  the  conveyance,  in  point  of  law,  to  pass  whatever  ri^t 
the  plaintiff  had  in  the  lands,  and  that  the  plea  was  bad.  That 
case  is  distinguishable  from  this,  not  only  as  respects  the  terms 
of  the  agreement,  but  also  in  respect  to  the  nature  of  the  action, 
as  will  more  fully  appear  in  considering  the  next  case. 

In  Parker  v.  Parmele^  which  was  a  similar  action,  the 
plaintiff  covenanted  to  execute  *^  a  good  warrantee  deed  of  con- 
veyance of  the  premises."  Chief  Justice  Spencer,  in  delivering 
Hhe  opinion  of  the  court,  remarked  that  the  case  'could  not  be 
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discriminated  from  the  case  of  Gazely  v.  Price,  but,  in  endear- 
oiing  to  answer  some  of  the  preceding  decisions,  he  said  that 
the  only  question  presented  by  the  first  plea,  (which  set  up  as  a 
defense  the  want  of  title  in  the  plaintiff,)  was  whether  the  de- 
fendant would  set  up,  in  that  action,  failure  of  consideration,  on 
the  ground  that  the  plaintiff  had  not  a  good  title  to  the  land 
contracted  to  be  conveyed.  He  then  proceeded  to  show,  by  an- 
th(»rities,  that  a  mere  failure  of  consideration  was  no  defense  at 
law,  where  the  action  was  on  a  specialty.  Upon  this  ground 
that  part  of  the  case  was,  in  fact,  decided ;  and  as  was  well  re- 
marked by  Judge  Buggies,  in  Fletcher  v.  Button,  (4  Comst. 
396,)  "  the  reasoning  in  that  case  falls  short  of  showing  that  a 
covenant  to  execute  a  good  and  sufficient  deed  of  convejfanee 
is  satisfied  by  a  deed  which  conveys  nothing."  It  is  obvious 
that  both  of  these  cases  may  have  been  correctly  decided,  on  the 
ground  that  the  defense  was  not  available,  in  an  action  of  cove- 
nant. And  according  to  a  remark  made  in  Parker  v.  Par- 
malee,  by  Justice  Spencer,  that  the  court  of  chancery  could  { 

afford  the  remedy  denied  in  a  court  of  law,  we  are  not  at  all  i 

events  bound  by  those  adjudications,  in  applications  made  to 
the  equity  side  of  this  court.    So  far  as  these  cases  do  tend  to  | 

establish  the  doctrine  contended  for  by  the  defendant^  they  are 
in  conflict  with  the  antecedent  and  subsequent  cases.  In  Clute 
V.  Robison,  (2  John.  595,)  on  an  appeal  from  the  chancellor, 
the  court  of  errors  held  that  a  covenant  to  "  execute  and  deliver 
a  good  and  sufficient  deeiil,"  meant  an  operative  conveyance,  and 
was  not  satisfied  by  the  conveyance  of  a  title  admitted  to  be 
doubtfuL  So  in  Judson  v.  Wass,  (IX  John.  525,)  which  was  an 
action  to  recover  back  the  purchase  money,  the  supreme  court 
held  that  a  contract,  that  a  deed  should  be  given  by  the  vendor, 
with  warranty  of  title,  except  as  to  quit-rents  of  the  lots  as 
should  be  designated,  meant  not  only  that  he  would  execute  a 
deed  containing  such  a  covenant,  but  that  he  had  the  power  to 
give  a  deed  which  would  carry  with  it  an  indefeasible  title.  In 
these  two  cases  the  covenant  of  the  vendor  was  in  terms  not 
sponger,  certainly,  than  in  the  case  before  us ;  and  it  is  difficult 
indeed  to  aoeount  for  the  language  of  Judge  Spencer  in  Qazehf 
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V.  Price,  -with  these  oases  before  him,  except  by  referring  it  to 
his  ideas  of  the  pecaliar  nature  of  that  action. 

But  in  Carpenter  v.  Bailey,  (17  Wend.  244,)  the  qnestion 
was  met ;  and,  if  Justice  Bronson  was  right  in  supposing  that 
the  case  could  not  be  distinguiished  from  Oazley  v.  Price,  and 
Parker  v.  Parmele,  the  decision  in  that  case  must  be  deemed 
to  have  overruled  these  two  cases.  That  was  an  action  of  cov- 
enant, where  the  plaintiff  had  covenanted  to  procure  from  a  third 
person  a  good  and  sufficient  warrantee  deed  of  conveyance  in 
the  law  in  fee  simple  of  a  definite  quantity  of  land,  together 
with  certain  water  rights  and  privileges  appurtenant  to  the  land, 
and  it  was  held  by  the  supremo  court,  (Justice  Bronson  dissent* 
ing,)  that  the  plaintiff  was  bound  to  procure  a  deed,  not  only 
corresponding  in  form  with  that  stipulated  for,  but  operative 
and  effectual  to  convey  the  title.  In  delivering  the  opinion  of 
the  court,  Nelson,  chief  justice,  used  the  following  language :  "  A 
good  and  sufficient  deed  of  conveyance  in  the  law  in  fee  simple, 
in  the  connection  here  found,  means  a  good  and  sufficient  deed 
to  convey  an  estate  in  fee  simple  in  the  land,  the  subject  mat- 
ter of  the  contract :  a  conveyance  operative  upon  the  title,  and 
effectual  to  transfer  it  immediately  to  the  purchasers.  The  cov- 
enant of  the  defendants  to  pay  is  expressly  in  consideration  of 
the^  premises — ^that  is,  in  consideration  of  the  land  and  not  of  the 
deed — as  it  would  have  been,  if  that  had  been  the  only  or  mate- 
rial thing  contracted  for,  or  in  the  minds  of  the  parties  at  the 
time ;  and  very  clearly  indicates  that  it  was  the  title  to  the  prem- 
ises which  the  defendants  had  been  stipulating  for  in  the  pre- 
vious part  of  the  instrument,  and  for  which  they  were  willing 
to  pay  the  large  amotmt  of  purchase  money  instead  of  a  piece 
of  parchment,  good  in  form,  but  waste  paper  in  effect,  for  the 
purpose  of  transferring  the  title." 

It  is  true  that  the  chief  justice  disclaims  any  intention  to 
interfere  with  any  of  the  prior  cases  on  the  subject,  and  puts 
the  deeision  upon  the  meaning  of  the  parties  derived  from  the 
terms  of  the  instrument ;  but  this,  I  apprehend,  is  a  rule  appli- 
cable to  all  ctfses  of  this  kind.  It  is  also  worthy  of  remark,  that 
the  learned  counsel  who  argued  that  case  for  the  plaintiff,  relied 
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principally  on  the  cases  of  Oazley  r.  Pricey  and  Parker  t. 
Parmelcy  while  his  opponent  cited  only  the  antagcMiist  cases 
of  CltUe  v.  Robmsanf  and  Judsan  v.  Wass;  and  from  the  dis- 
senting opinion  of  Justice  Bronson,  it  is  apparent  that  that  dis- 
tinguished jurist  considered  the  decbion  as  virtually  overruling 
the  two  former  eases. 

The  cases  which  I  have  been  criticising  were  further  ques* 
tioned  and  somewhat  impaired,  I  think,  by  the  recent  case  of 
Fletcher  v.  Button^  (4  Cmnst.  396.)  In  that  case  the  court  of 
appeals  decided,  that  a  contract  to  give  a  good  and  sufficMul 
deed  ofland^free  from  aU  incumbrances^  was  not  satisfied  by 
a  deed  containing  convenants  <^  warranty  and  against  incum- 
brances, when  the  grantor  had  not  the  legal  title  to  the  prem- 
ises. In  the  opinion  delivered,  the  court  cites  with  approbatioii 
the  case  of  Dearth  v.  Williamson,  (2  Serg.  ^  Rawle,  498,)  in 
which  it  was  held  that  a  covenant  to  make  a  lawful  deed  of  con- 
veyance may  fairly  be  understood  as  a  covenant  to  convey  a 
lawful  title ;  and,  that  of  Stow  v.  Stevensy  (7  Verm.  Rep.  27,) 
where  the  defendant  bound  himself  to  execute  a  good  and  valid 
deed  of  land  with  the  usual  covenant,  and  it  was  adjudged  that 
he  was  obliged  to  give  a  deed  which  conveyed  a  good  and  sulS- 
cient  title. 

In  view  of  this  array  of  antagonistic  adjudications,  I  think 
it  may  be  safely  said,  that  Oazley  v.  Price^  and  Parker  v. 
ParmeUj  are  no  longer  authorities  for  holding  that  a  covenant 
to  convey  lands  by  warrantee  deed,  on  a  sale,  refers  only  to  the 
form  and  sufficiency  of  tiie  deed,  and  not  to  the  title  conveyed. 

In  addition  to  the  cases  already  cited  from  Pennsylvania  and 
Yennont,  I  am  referred  to  the  case  of  Hunter  v.  ONeU^  (12 
Ala.  jR.  87,)  in  which  the  supreme  court  of  that  state  held  that 
a  contract  to  make  a  deed  for  the  land  when  the  price  was 
paidj  imposed  upon  the  covenantor  the  obligation  of  conveying 
ibe  tide.  And  in  Tharin  v.  PickUng,  (2  Rich.  R.  861,)  it 
was  adjudged  by  the  court  of  appeals  of  South  Oaidina^  that 
where  a  party  contracts  to  purchase  land,  unless  he  stipnlateg 
for  leas,  good  and  sufficient  titles  must  be  delivered,  or  tendered 
to  him,  before  he  can  be  compelled  to  pay  the  purehaee  monej. 
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Tkis  hat  case  undoubtedly  comtains  Hke  true  eommon  sense  role. 
When  a  man  bnys  a  piece  of  land  and  contracts  for  a  oonveyance, 
in  general  terms,  the  presumption  is  that  he  expects  the  title. 
And  the  grantor  should  be  required  to  give  him  a  perfect  title. 
This  presumption,  so  far  as  it  relates  to  a  warranty  deed  with 
full  covenants,  of  course  cannot  obtain  where  the  vendor  is  an 
executor  or  trustee,  or  occupies  any  representative  situation ; 
for  it  is  not  according  to  the  usual  course  of  business  for  per^ 
sons  in  such  capacities  to  guarantee  the  title.  But  where  the 
contract  is  made  by  the  parties  in  their  individual  capadtieSi 
for  the  purchase  and  sale  of  a  lot  or  farm  of  land  in  this  section 
of  the  country,  and  nothing  appears  on  the  face  of  the  contract 
to  show  they  clearly  intend  something  short  of  it,  the  presump- 
tion ought  to  be  that  they  have  in  view  the  absolute  and  perfect 
title. 

It  is  always  more  or  less  a  matter  of  discretion  to  dissolve 
fm  injunction  or  to  retain  it  until  the  hearing.  In  the  exercise 
of  that  discretion,  I  consider  it  my  duty  to  deny  this  motion* 

Motion  denied  with  $10  costs. 
Dutchess  Special  Term,  November  1, 1852.    Barculo,  Justice.] 


14b  4S5 
13ap203 
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Wood  v9.  The  City  of  Brooklyn,  Conklin  Brush,  mayor,    *^^^ 
and  John  S.  Folk,  chief  of  police,  &e.  ija^^i 

An  ordinance,  passed  hy  a  municipal  corpontion  prohibiting  the  sale  of  spir- 
itous  li<ioon  on  Sunday,  is  Toid  so  fiu  as  relates  to  sales  by  innkeepers,  te 

.  their  lodgers  and  to  lawftil  travelers,  pursuant  to  their  licenses,  and  an  in- 
junction will  be  granted,  to  prevent  its  enforcement  against  them. 

An  arrest  canndt  be  made  on  Sunday,  for  a  violation  of  a  corporation  ordinance. 

In  Equity.  This  was  a  motion  to  continiip  a  preliminary 
injunction  restraining  the  defendants  from  enforcing  an  ordi- 
nalnce  of  the  common  conndl  of  the  city  of  Brooklyn.  The  fiicts 
appear  in  the  opinion  of  tiie  court 

Vol.  XIV.  64 
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8.  B.  Strong,  J.  I  have  refrained  from  deciding  the  motion 
to  continue  the  preliminary  injunction  in  this  cause  until  now, 
in  the  hope  that  the  common  council  of  the  city  of  Brooklyn 
would,  by  an  amendment  of  their  ordinance,  which  I  suggested 
on  the  argument,  render  any  further  restriction  upon  its  opera- 
tion unnecessary.  But  no  such  amendment  has  been  made,  and 
the  plaintiff  calls  upon  me,  as  he  has  a  right  to  do,  to  pronounce 
a  decision  without  further  delay. 

The  grounds  of  the  motion  which  I  deem  it  necessary  to  con- 
sider are,  that  the  ordinance  is  void,  and  that  its  enforcement 
inflicts  upon  the  plaintiff  serbus  injuries  to  his  business  as  an 
innkeeper,  for  which  he  can  obtain  no  adequate  redress  in  the  law. 

The  ordinance  in  question  is  entitled,  ^^  A  law  to  preyent  the 
sale  of  certain  commodities  in  the  city  of  Brooklyn  on  Sundays," 
and  consists  of  the  three  following  sections : 

^'  Sec.  1.  No  person  shall  expose  to  sale  in  said  city^  any  trares, 
merchandise,  fruit,  herbs,  goods  or  chattels  on  Sunday,  except 
meats,  milk  and  fish,  which  may  be  sold  any  time  before  nine 
of  the  clock  in  the  morning,  and  not  after  that  hour. 

Sec.  2.  No  person  shall  sell  or  dispose  of,  any  ale,  porter 
strong  or  spirituous  liquors,  in  said  city,  on  Sunday. 

Sec.  8.  Every  person  offending  against  any  provision  of  this 
ordinance,  shall  forfeit  and  pay  the  sum  of  fifty  dollars  for  each 
SEud  every  offense." 

It  was  approved  by  the  mayor  of  the  city  on  the  8d  day  of 
July,  1850.  The  plaintiff  contends  that  the  common  council,  in 
passing  this  ordinance,  exceeded  the  power  conferred  upon  that 
body  by  the  act  incorporating  the  city  of  Brooklyn,  then  in  force. 
The  act  of  April  4th,  1850,  did  not  go  into  operation  until  the 
first  of  January,  1851,  and  the  power  to  make  ordinances  at  the 
time  of  the  passage  of  the  one  in  question  had  been  delegated 
to  the  common  council,  by  the  act  of  February  19th,  1849.  By 
the  16th  section  of  the  second  title  of  that  act,  the  city  council 
was  authorized^  make,  establish,  alter,  modify,  amend  and  re- 
peal all  such  ordinances,  rules,  police  regulations  and  by-laws, 
not  cantranf  to  the  laws  of  this  state,  or  of  the  United  States, 
as  might  be  necessa^  to  carry  into  effect  the  powers  confenred 
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on  it  by  the  act,  or  by  any  other  law  of  this  state,  *'  and  such 
also  as  might  be  necessary  and  proper  for  the  good  government 
«Bd  order  of  the  city  and  its  inhabitants."  It  uras  not  contended 
on  the  argument,  nor  conld  it  well  be,  that  the  last  clause  of 
,tiiat  section  was  not  broad  enough  to  authorize  the  passage  of 
the  ordinance  in  question,  unless  it  conflict  with  the  laws  of 
this  state  or  the  United  States ;  but  it  was  insisted  that  it  is 
contrary  to  the  laws  of  this  state,  l§t,  in  violating  the  rights 
conferred  upon  innkeepef^  licensed  pursuant  to  such  laws,  and 
2d,  in  providing  penalties  for  infractions  of  the  laws  of  the  state, 
in  addition  to  those  which  they  prescribe. 

The  second  section  of  the  ordinance  prohibits  the  sale  of  strong 
or  spirituous  liquors  to  any  one,  by  any  person^  on  the  Sabbath. 
The  laws  of  the  state  provide,  (1  R,  S.  678,  $  4,)  that  licenses 
may  be  granted  to  keepers  of  inns  and  taverns  to  sell  strong  and 
spirituous  liquors  and  wines  to  be  drank  in  their  houses  respec- 
tively. There  is  but  one  restriction  to  the  privilege  conferred 
by  the  license,  and  that  is  contained  in  the  last  section  of  the 
article  relative  to  the  observance  of  Sunday,  (1  R.  S,  676,  i  72,) 
which  is  as  follows :  ^'  No  keeper  of  an  inn  or  tavern,  or  of  any 
ale  house,  or  porter  house,  or  grocery,  nor  any  other  persons  au- 
thorized to  retail  strong  or  spirituous  liquors,  shall,  on  Sunday, 
sell  or  dispose  of  any  ale,  porter,  strong  or  spirituous  liquors,  ex- 
cepting to  lodgers,  in  such  inns  or  taverns,  or  to  persons  actu- 
ally traveling  on  that  day,  in  the  cases  allowed  by  law."  Taking 
the  two  provisions  together,  and  that  is  the  proper  way  to  con- 
sider them,  licensed  innkeepers  are  authorized  to  sell  strong  and 
spirituous  liquors  to  be  drank  in  their  houses,  without  restric- 
tion, on  week  days,  and  to  lodgers  and  lawful  travelers  on  the 
Sabbath.  Had  the  revised  statutes  simply  prohibited  the  sale 
of  spirituous  liquors  on  Sunday  to  any  but  lodgers  and  lawful 
tovelers,  it  might  possibly  have  been  competent  for  the  common 
council  under  their  general  power  to  make  police  regulations,  to 
extend  the  prohibition  so  as  to  make  it  total  on  that  day.  At  any 
rate  there  would  not  have  been  a  direct  conflict.  But  the  re- 
vised statutes,  in  this  particular,  are  not  simply  prohibitory; 
diey  are  also  expressly  permissive.    They  authorise  the  vendir 
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tion  on  Sunday  to  certain  lodgers  and  travelers.  It  needs  mr 
reasoning  to  show  that  two  provisions,  one  permitting,  and  the 
other  prohibing,  the  same  act,  are  in  direct  conflict  with  eack 
other.  It  was  no  doubt  for  this  reason,  that  in  the  power  given 
to  the  common  council  (in  the  Idth  section  of  the  second  title) 
to  regulate  victualing-houses  or  cellars,  gardens  and  other  plaeee, 
where  ardent  spirits  or  other  intoxicating  drinks  may  be  sold, 
or  given  away,  and  to  prohibit  the  keeping  of  the  same,  there  is 
an  express  exception  which  prevents  its  application  to  "  persons 
duly  licensed." 

But  it  has  been  contended  that  it  is  discretionary  with  com- 
missioners of  excise  whether  to  grant  licenses  to  innkeepers  or 
not,  and  that  in  the  exercise  of  that  discretion  they  may  impose 
terms  in  addition  to  those  provided  by  the  laws  of  the  state,^ 
if  not  expressly,  at  least  by  limiting  the  license  to  a  part  only 
of  the  privileges  mentioned  in  the  statute.  If  a  discretionary 
power  to  grant  all  or  nothing  would  ordinarily  permit  the  omis- 
sion of  a  part  only  by  implication,  there  is  an  express  direction 
in  both  the  act  of  1849  and  the  act  of  1850,  relative  to  Srook- 
lyn,  that  its  commissioners  of  excise  shall  grant  licenses  to 
tavern  keepers  and  grocers  to  sell  wines  and  liquors  t»  the 
eases  and  in  the  manner,  but  with  the  quaHfications  and  re- 
strictions autiiorized  by  law.  Where  there  is  a  positive  requi- 
sition, there  is  no  room  for  implication — certainly  not  to  the 
oontraiy. 

I  am  satisfied  that  so  much  of  the  ordinance  in  question  as  in 
effect  prohibits  the  sale  of  strong  and  spirituous  liquors  and 
wines  by  licensed  innkeepers,  to  lodgers  and  lawful  travelers  on 
Sunday,  is  contrary  to  the  laws  of  this  state,  and  is  therefore  void. 
In  other  particulars,  the  ordinance  prohibits  only  what  are  pro* 
hibited  by  the  laws  of  the  state ;  and  it  has  been  made  a  ques- 
tion whether  when  a  power,  and  particularly  to  pass  penal 
provisiens,  has  been  exercised  by  the  legislature,  it  has  not  been 
so  far  exhausted  that  Nothing  of  it  is  left  for  any  inferior  body. 
That  would  undoubtedly  be  so,  were  the  power  a  unit,  and  inca- 
pable of  division.  As  to  the  power  generally,  that  is,  in  its  na- 
ture at  least,  as  divisible  as  the  subjects  upon  which  it  may 
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operate ;  and  the  only  question  is  whether  its  exercise  by  the 
superior,  on  a  given  subject,  excludes  similar  action  upon  it  by 
Ihe  inferior.  The  action  of  the  legislature,  so  fSeu:  as  it  can  es- 
tablish any  general  principle;  proves  that  it  does  not.  The  act 
to  incorporate  the  city  of  Brooklyn  expressly  authorizes  the 
corporation  to  prohibit  and  impose  penalties  for  various  acts, 
rendered  penal  under  the  laws  of  the  state ;  such  as  nuisances 
generally,  horse  racing,  selling  spirituous  liquors  by  unlicensed 
persons,  &>c.  There  is  undoubtedly  good  reason  why  dty  cor- 
porations  should  be  authorized  to  impose  penalties  in  addition 
to  those  inflicted  by  the  laws  of  the  state.  Particular  acts  may 
be  far  more  injurious,  while  the  temptation  to  commit  them  may 
be  much  greater,  in  a  crowded  city  than  in  the  state  generally. 
They  consequently  require  more  sldvere  measures  for  prevention. 
State  laws  are  of  course  for  the  general  good,  and  cannot  always 
answer  the  peculiar  wants  of  particular  localities.  The  power 
of  making  laws  of  general  operaticm  belongs  exclusively  to  the 
legislature  of  the  state ;  but  local  legislation  may  be  delegated 
to  municipal  corporations.  Their  acts  under  the  power  are  valid 
when  there  is  no  conflict,  and  superadded  penalties  are  not  in- 
consistent with  those  previously  imposed.  The  cases  which 
were  cited  on  the  argument  confirm  the  position  that  the  dele- 
gation of  power  in  such  cases  is  valid.  It  is  not,  however,  ne^ 
eessary  that  I  should  decide  this  question,  from  the  views  which 
I  entertain  and  intend  to  express,  as  to  the  character  of  the  ap- 
prehended grievances  against  which  a  party  is  entitled  to  an 
injunction. 

The  plaintiff's  papers  contain  a  copy  of  his  license,  dated 
on  the  21st  day  of  June,  1852,  which  authorizes  him  to  keep 
a  taveni  in  the  11th  ward  of  the  city  of  Brooklyn,  for  one 
year  from  its  date.  For  this  the  law  required  him  to  pay,  and 
he  no  doubt  has  paid,  a  compensation  to  the  city,  and  he  has  a 
vested  right  to  the  privileges  which,  it  confers,  so  long  as  it  re- 
mains in  force.  One  of  the  privileges  for  which  he  has  thus  paid 
is,  to  sen  liquors  to  lodgers  and  travelers  on  Sunday.  He  al- 
ledges  that  it  is  valuable  to  him,  and  no  doubt  it  is  so.  It  ia 
mti  nor  can  it  with  propriety  be  made,  the  question,  whether 
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the  exercise  of  the  •  privilege  is  beneficial  to  the  community. 
The  question  is  as  to  the  legal  rights  of  the  plaintiff,  and,  if 
they  have  been  invaded,  the  appropriate  remedy.  He  complsdns 
that  he  is  deterred  from  vending  liquors  to  lodgers  and  travel- 
ers, and  they  from  purchasing  them  from  him,  by  the  ordinance 
in  question,  and  that  he  is  thereby  deprived  of  what  would  other- 
wise be  his  lawful  earnings,  which  are  requisite  for  the  support 
of  his  family.  These  are  undoubtedly  the  natural  results  firom 
the  ordinance  in'its  present  form.  It  is  no  answer  to  this  to 
Brtiy  (as  is  stated  in  the  aflSdavits  of  the  mayor  and  chief  of  po- 
lice) that  it  has  not  been  enforced  to  prevent  innkeepers  from 
selling  according  to  their  license.  Attempts  may  be  made  at 
-any  time  to  enforce  it  as  it  reads,  and  the  uncertainty  whether 
it  may  be  thus  enforced  creates  the  injury.  The  terms  used 
were  adopted  by  the  common  council,  and  if  they  comprehend 
too  much,  as  they  certainly  do,  the  remedy  is  very  easy ;  and 
if  they  will  not  adopt  it,  they  cannot  complain  if  they  should  bo 
restrained,  so  that  parties  whose  lawful  rights  might  be  invaded 
pursuant  to  its  provisions,  may  know  that  they  will  be  protected 
in  the  enjoyment  of  such  rights.  The  damages  which  might 
otherwise  result  to  the  plaintiff  could  not  be  recovered  by  him, 
to  their  full  extent,  in  any  action,  for  the  reason  that  from  their 
nature  they  could  not  be  satisfactorily  proved ;  and  besides  it 
is  questionable  how  far  the  corporation  would  be  responsible 
if  they  are  responsible  at  all,  for  the  consequential  damages  re- 
sulting from  an  illegal  ordinance.  The  plaintiff  complains  also, 
that  the  officers  of  the  corporation,  in  their  attempts  to  enforce 
the  ordinance,  arrest  supposed  offenders  on  the  Sabbath,  and 
imprison  them  until  the  next  day,  when  they  are  subjected  to 
an  immediate  trial  without  allowing  them  their  constitutional 
privilege  of  a  trial  by  jury. 

The  revised  statutes  prohibit  the  service  on  Sunday  of  any 
writ,  process,  warrant,  order,  judgment,  decree,  or  other  pro- 
ceeding of  any  court  or  officer  of  justice,  except  in  cases  of  breach 
of  the  peace,  or  for  the  apprehension  of  persons  charged  with 
crimes  and  misdemeanors,  or  the  violation  of  any  of  the  provis- 
ions of  two  articles,  one  entitied  "of  the  disturbancci  of  i*eli^ofuS 
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meetings,"  and  the  other  "  of  the  observance  of  Sunday,  as  con- 
tained in  those  statutes,  and  except  where  such  service  shall  be 
jipecia/Jy  authorized  by  law."  (1  ii.  iK  675,  i  69.)  This  provision 
does  not  include,  in  terms,  arrests  without  process  in  the  cases 
not  excepted,  but  they  are  directly  within  the  evil  which  was 
intended  to  be  averted,  and  are  on  many  accounts  more  objec- 
tionable than  where  some  process  warranting  them  has  been 
issued ;  and  are  therefore,  upon  the  principle  of  construction,  ap- 
plied to  remedial  statutes,  included  within  the  prohibition.  A  vio- 
lation of  the  second  section  of  the  ordinance  in  question  is  neithto 
a  breach  of  the  peace,  nor,  as  has  been  decided  by  the  supreme 
court  in  similar  cases,  a  crime  or  misdemeanor,  nor  an  infraction 
of  either  of  the  two  articles  specified  in  the  section  which  I  have 
last  quoted.  The  only  other  excepted  cases  are,  where  the  ser- 
vice shall  be  specially  authorized  by  law.  I  have  not  seen  any 
authority  which  sanctions  the  arrest,  without  process,  of  any 
person  on  Sunday,  for  a  violation  of  a  corporation  ordinance. 
The  12th  section  of  the  act  of  April  4th,'  1850,  in  general  terms 
empowers  the  policemen  to  arrest  all  persons  in  the  actual  com- 
mission  of  crime,  misdemeanors^  breaches  of  the  peace,  or  vio- 
lation of  corporation  ordinances.  It  says  nothing  as  to  the  time 
when  they  may  exercise  this  power.  They  are  not,  therefore, 
specially  authorized  to  arrest  on  Sunday,  within  the  exception 
in  the  prohibitory  provision  in  the  revised  statutes.  If  it  should, 
then,  be  asked  how  can  they  comply  with  the  requisition  of  the 
act  of  April  4th,  1850,  to  arrest  persons  in  the  actual  perpetra- 
tion of  a  breach  of  an  ordinance,  when  such  breach  is  committed 
on  Sunday,  unless  can  they  make  the  arrest  on  that  day,  the 
answer  is  that  where  a  literal  compliance  with  the  provisions 
of  two  statutes  would  involve  a  contradiction,  the  two  must  be 
taken  as  substantially  one  enactment,  if  that  can  be  done  with- 
out involving  an  absurdity.  Now  the  two  provisions,  taken  to- 
gether, would  authorize  arrests  for  the  violation  of  a  corporation 
ordinance  when  perpetrated,  except  on  Sunday.  This  would 
be  merely  limiting  the  extetjU  of  an  act  on  a  particular  subject, 
without  infringing  an  express  pfrovision  in  another,  for  purposes 
applicable  to  the  whole  state.    There  may  be,  and  in  ibiB  case 
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I  think  there  is,  good  reason  for  the  application  of  this  rule.  A 
public  arrest  may  be  a  greater  desecration  of  the  Sabbath  than 
the  act  for  which  it  is  made,  and  for  many  yiolations  of  a  cor- 
poration ordinance  it  certainly  wonld.  I  think  that  it  is  well 
established,  and  it  certainly  is  a  general  role,  that  when  a 
power  in  reference  to  any  particular  matter  is  conferred,  with- 
out any  express  lindtation,  it  shall  be  taken  subject  to  such  re- 
iitrictions  as  may  be  made  in  a  previous  statute  upon  a  class 
of  which  it  is  a  part.  CorrespcMndence  with  a  general  intent, 
ipther  than  a  contradiction,  or  an  exception,  is  to  be  presumed. 
According  to  these  rules  of  application  the  prohibition  in  the 
act  providing  for  the  observance  of  Sunday  extends  to  the  arrest 
of  violators  of  a  corporation  ordinance,  and  prohibits  it  on 
that  day. 

The  10th  section  of  the  act  relative  to  the  dty  of  Brooklyn, 
passed  on  the  19th  of  June,  1851,  adds  a  section  to  the  6th  title 
of  the  act  of  1850,  purporting  to  authorize  a  justice  to  impose  & 
fine  upon  ai^y  person  arrested  and  brought  before  him  for  the 
violation  of  any  ordinance,  by  law,  or  regulation  of  the  common 
council.  Nothing  is  said  of  a  trial  by  jury,  and  the  language 
would  seem  to  indicate  that  no  such  trial  should  be  had.  At 
any  rate  a  jury  has  been  denied  in  the  case  referred  to  in  the 
plaintiff's  papers.  The  plaintiff  contends  that  the  section  which 
I  have  last  quoted  is  unconstitutional.  The  provision  on  this 
subject  in  the  constitution  is,  that  the  trial  by  jury,  in  all  cases 
in  which  it  has  been  heretofore  used,  shall  remain  inviolate  for- 
ever. This  provision  relates  to  classes,  and  of  course  includes 
the  individual  cases  which  they  comprise.  In  no  other  way  can 
constitutional  enactments  preserve  that  continned  efficacy  which 
is  so  essential,  for  the  public  good.  Whenever,  therefore,  a  new 
case  is  added  to  a  class,  it  becomes  subject  to  its  rules.  A  pen- 
•alty  newly  created  is  subject  to  any  constitutional  regulations 
relative  to  the  class  of  penalties  generally.  The  constitutional 
provision  refers  to  usage,  and  that  must  control  and  define  its 
Application.  It  is  a  matter  of  public  notoriety  that  suits  for 
penalties — ^and  th^  infliction  in  question  is  substHkntially  a  pen- 
alty, although  it  is  called  «  fine — ^hare  generally  been  tried  bi»- 
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fore  a  jurj.  If  there  have  been  exceptionSi  they  have  not  been 
tnffidently  numerous  to  affect  the  general  usage.  The  intro- 
duction of  a  new  subject  into  a  class  renders  it  amenable  to  its 
general  rules,  not  to  its  exceptions,  unless  there  is  something 
peculiar  calling  for  their  application.  To  allow  the  legislature 
to  except  firom  the  operation  of  a  constitutional  provision  b j 
direct  enactment,  a  matter  clearly  falling  within  its  Meaning, 
would  sanction  a  fraud  upon  the  organic  law,  and  might  in  the 
end  destroy  its  obligation.  There  is  nothing  peculiar  to  the 
penalties  for  violations  of  the  ordinance  in  question,  which  shouli 
exempt  them  from  the  constitutional  provision. 

The  question  is,  whether  the  considerations  I  have  mentioned 
entitle  the  plaintiff  to  an  injunction,  until  his  case  can  be  decided 
after  a  full  investigation.  So  far  as  it  relates  to  any  matters, 
other  than  an  infringement  of  his  rights  under  his  license,  I  can- 
not interfere.  The  other  matters  forbidden  by  the  ordinance, 
are  idso  prohibited  by  the  laws  of  the  state ;  and  a  court  of 
equity  ought  not  to  interfere  to  protect  any  one  from  the  conse- 
quences that  might  result  from  a  future  violation  by  him,  of  laws 
at  all  events  obligatory  upon  him.  It  would  be  granting  protec- 
tion to  one  who  can  neither  require  nor  need  it,  until  after  he  has 
perpetrated,  or  resolved  to  perpetrate,  a  wrong.  But  the  plain- 
tiff presents  a  different  case,  when  he  complains  of  the  interrup- 
tion to  his  lawful  pursuits.  He  alledgcs  that  the  business  by 
which  he  earns  a  livelihood  for  himself  and  his  family,  is  seri- 
ously and  constantly  injured ;  that  he  apprehends  from  the  course 
pursued  by  the  officers  of  the  city,  that  he  may  be  illegally 
arrested  on  a  Sunday,  while  engaged  in  his  lawful  pursuits,  and 
CQnfined,  without  the  privilege  of  procuring  bail,  until  the  next 
day,  and  then  be  subjected  to  a  hasty  trial,  without-the  benefit  of 
a  constitutional  privilege,  and  all  under  an  illegal  ordinance. 
For  some  of  these  wrongs  the  law  would  afford  him  adequate 
redress,  but  no  sufficient  compensation  could  be  made  for  family 
destitution  or  disreputable  imprisonment.  ' 

The  defendants  must  be  enjoined  from  enfordng  so  much  of 
thw  ordinance  as  in  effect  prohibits  the  sale  of  spirituous 
liquors,  by  innkeepers,  to  their  lodgers  and  to  lawfiil  travelers, 

Vol.  XIV.  65 


434  OASES  m  the  supreme  court. 

Smith  V.  McAllister. 

on  Sunday,  pursuant  to  their  license,  so  far  as  relates  to  the 
plaintiff,  and  others,  in  whose  behalf  he  prosecutes  this  suit^ 
until  the  further  order  of  this  court. 

[Kings  Special  Term,  November  1, 1S62.    i9.  B.  Strong,  Justice.] 


Smith  vs.  McAllister. 

Ad  acquiescence  by  proprietors  of  a^Jo^i^^^^S  landSi  in  an  actnal  loeaiton  ofm 
boundary  line,  for  a  length  of  time  sufficient  to  bar  an  entry,  is  e^dence 
fVom  which  the  law  will  presume  the  existence  of  an  agreement  to  abide 
by  such  location. 

Where  an  owner  of  land  built  a  stone  f^nce  on  what  was  supposed  to  be  the 
boundary  line  between  his  land  and  that  of  an  adjoining  proprietor,  the 
latter  being  present  at  the  time^  and  seeing  the  fence  placed  where  it  was, 
without  objection  or  remark ;  and  he,  and  those  claiming  under  him^  suf- 
fered th«  person  building  the  fence,  and  his  grantees,  to  cultivate  and  ap- 
propriate the  land,  up  to  the  wall,  under  a  claim  of  title,  for  thirty-five  years 
without  interruption  or  question;  £kld,  that  although  the  fence  was  erro- 
neously located,  so  as  to  include  a  strip  of  land  belonging  to  the  adjoining 
proprietor,  ejectntent  would  not  lie. 

Where  a  deed  of  lands  describes  the  subject  matter  by  monuments  clearly 
identified,  such  as  a  river,  a  tree,  or  other  natural  object,  and  the  courses, 
distances  and  quantity  are  likewise  inserted,  which  disagree  with  the  mon- 
uments, the  description  by  monuments  will  in  general  prevail. 

The  facts  in  this  case  are  stated  m  the  opinion  of  the  eourL 

7.  McKissock^  for  the  plaintiff. 

E.  A.  Brewster^  for  the  defendant. 

Bbown,  J.  This  is  an  action  of  ejectment  for  land  in  the 
Tillage  of  Newhnrgh,  and  its  object  is  to  settle  a  disputed  boun- 
dary line.  The  yalue  of  the  property  in  controyersy  is  small, 
but  the  questions  involved  are  of  sufScient  consequence  to  de- 
mand something  more  than  a  mere  decision.  The  plaintiff  and 
the  defendant  are  the  owners  of  adjoining  lands,  the  plaiatiff  on 
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-the  south  end  the  defendant  on  the  north,  npon  a  line  mnning 
nearly  east  and  west,  and  known  as  the  sontfa  line  of  the  Glebe 
lands.  The  occupations  are  separated  by  a  stone  wall  erected 
between  the  yearc^  1812  and  1817.  The  plaintiff  and  those 
under  whom  he  claims  have  held  and  cultivated  up  to  the  south 
side  of  the  wall  for  25  years  at  least,  and  the  defendant,  and 
those  under  whom  he  claims,  have  in  like  manner  held  and  cul- 
tivated up  to  the  north  side  of  the  wall  for  the  space  of  35  years. 
The  plaintiff's  title  is  derived  from  William  L.  Smith,  who  was 
in  possession  as  owner  in  the  year  1812.  From  him  the  title 
passed  to  Maria  Smith,  and  by  her  executors  was  conveyed  to 
the  plaintiff  by  deed  bearing  date  March  1st,  1850.  The  paper 
titles  of  both  parties  cover  the  lands  up  to  the  Glebe  line,  and 
the  testimony  of  the  surveyor,  Stephen  Parmenter,  places  it 
beyond  a  doubt  that  the  stone  wall  is  nineteen  links  upon  the 
west  end  and  ten  links  upon  the  east  end  south  of  the  true  line 
of  the  Glebe.  The  question  is  one  of  adverse  possession  exclu- 
sively, and  it  becomes  necessary  to  examine  the  proof  with  a 
view  to  ascertain  whether  the  defendant  can  maintain  his  defense 
upon  that  ground  alone. 

Among  the  papers  in  the  cause  there  is  a  stipulation  by  which 
it  is  admitted  '^  that  the  south  line  of  the  Glebe  is  the  north 
line  of  the  lands  claimed  by  the  plaintiff;  that  there  is  a  stone 
fence  on  the  south  line  of  the  lands  claimed  by  the  defendant, 
which  is  the  only  fence  between  the  lands  of  the  plaintiff  and 
defendant ;  that  the  plaintiff,  or  those  under  whom  he  claims^ 
have  not  been  in  possession  of  the  land  claimed  by  him,  for  25 
years ;  that  the  stone  fence  has  been  where  it  now  is  for  over 
25  years,  and  that  the  land  in  dispute  has  for  over  25  years 
been  included  within  the  defendant's  enclosure,  and  occupied 
and  used  by  him,  and  those  under  whom  he  claims,  and  tilled 
and  cultivated  in  common  with  their  other  lands ;  and  that  the 
plaintiff,  and  those  under  whom  he  claims,  have  for  more  than 
25  yiears  used  and  cultivated  the  bnd  south  of  and  up  to  the 
f  t0n0  fence."  To  give  character  to  the  fence  and  the  possession 
of  the  defendant,  Pedro  Leon  was  examined  as  a  witness  for  tho 
defendant,  and  testified,  *^  that  he  had  known  the  property  occor 
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pied  by  the  defendant,  since  1812 ;  and  knew  tbe  stone  fence 
running  along  the  south  side  of  the  lot.  It  was  pnt  up  between 
the  years  1812  and  1817.  He  lived  with  Levi  Dodge,  who 
owned  the  McAllister  lot  at  that  time,  and  William  L.  Smith 
occupied  the  plaintiff's  lot,  which  was  then  in  woods.  Dodge 
made  the  stone  fence.  There  was  a  rail  fence  on  the  line  at 
that  time,  and  the  McAllister  lot  was  trnder  cultivation.  The 
stone  fence  was  intended  for  a  line  fence.  Dodge  and  William 
L.  Smith  met  up  there  together.  Dodge  wanted  Smith  to  con- 
tinue his  part  of  the  fence,  which  Smith  declined  to  make,  say- 
ing it  was  nothing  but  woods,  and  he  could  not  afford  to  make  s 
stone  fence,  but  would  take  his  time  to  build  it.  Dodge  wanted 
Smith  to  build  easterly  from  where  we  built,  and  we  were  then 
drawing  stone  for  our  part  of  the  fence.  The  fence  has  been  in 
the  same  place  ever  since,  and  the  McAllister  lot  has  always 
been  cultivated  up  to  the  fence.  The  witness  also  said  that 
Dodge  left  the  McAllister  lot,  with  other  lands  adjoining  east- 
erly, to  his  heirs,  who  sold  to  John  Famum.  He  conveyed  to 
Selah  Reeve,  whose  executors  sold  to  Joseph  Chase,  from  whom 
the  defendant  McAllister  obtained  his  title.  All  these  persons 
occupied  up  to  the  stone  fence,  considered  it  the  line,  and  worked 
up  to  it." 

The  facts  conceded  by  the  stipulation,  and  established  by  this 
witness,  furnish  all  the  essential  elements  of  an  adverse  posses- 
sion. There  is  an  acquiescence  in  an  erroneous  location,  for  a 
period  of  time  sufficient  to  bar  an  entry.  There  is  an  occupa- 
tion marked  by  a  substantial  stone  wall,  which  all  the  occupants 
of  thb  McAllister  lot  regarded  and  claimed  to  be  the  line.  It 
was  a  possession  known  and  notorious,  and  abundantly  sufficient 
to  apprise  William  L.  Smith,  and  those  who  came  after  him, 
that  the  owners  of  the  McAllister  lot  claimed  title  to  the  lands 
north  of  the  stone  wall.  The  rule  which  must  prevail  in  cases 
of  this  kind  stands  upon  the  plainest  principles  of  reason  and 
public  policy.  If  controversies  in  regard  to  disputed  boimdaxy 
lines  could  be  revived  and  renewed  after  the  lapse  of  so  many 
years,  there  would  be  neither  peace  nor  repose,  nor  security  for 
private  rights.    No  man  could  know  when  litigation  was  to 
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cease,  or  upon  what  title  he  might  rest  for  the  safety  of  his 
estate.  The  right  of  proprietors  of  adjoining  lands  to  adjust 
and  ascertain  a  disputed  line  by  express  agreement,  so  as  to 
bind  all  who  come  after  them,  cannot  be  disputed.  And  an  ac- 
quiescence in  an  actual  location,  for  a  length  of  time  8u£Scient 
to  bar  an  entry,  is  evidence  from  which  the  law  will  presume 
the  existence  of  an  agreement  to  abide  by  such  location.  ^*  Gases,'' 
says  Chief  Justice  Savage,  in  McCormick  v.  Barnum,  (10 
Wend,  104,)  ''of  this  description  have  been  frequently  before 
the  court.  The  principle  upon  which  they  have  all  been  decided| 
is,  that  where  parties  agree  upon  a  division  line,  either  expressly 
or  by  long  acquiescence,  such  line  shall  not  be  disturbed ;  build- 
ings and  permanent  improvements  may  be  made  upon  the  faith 
of  the  location  of  the  line;  transfers  may  be  made;  and  to  permit 
such  line  to  be  altered,  might  be  productive  of  iacalculable  in- 
jury." In  Kip  V.  Norton^  (12  Wend.  127,)  the  rule  is  reas- 
serted by  the  same  judge  in  the  following  terms.  "  Such  an 
assent  to  a  location  must  be  either  express  or  implied.  If  there 
is  a  disputed  line  between  two  adjoining  proprietors  of  land,  it 
may  be  settled  between  them  by  a  location  made  by  both,  or 
made  by  one  and  acquiesced  in  by  the  other,  for  so  long  a  time 
as  to  be  evidence  of  an  agreement  to  the  line.  There  can  be 
no  doubt  that  an  express  parol  agreement  to  settle  a  disputed 
or  unsettled  line  is  valid,  if  executed  immediately  and  possession 
accompanies  and  follows  the  agreement.  So  when  there  has 
been  no  express  agreement,  long  acquiescence  Jby  one  in  the  line 
assumed  by  the  other,  is  evidence  of  an  agreement."  In  the 
much  litigated  case  of  Rockwell  v.  AdamSj  decided  in  the  court 
of  errors,  (16  Wend.  285,)  the  same  rule  is  reaffirmed,  and  it 
was  there  held,  ^  That  to  establish  a  practical  location  different 
from  the  certain  and  known  boundaries  described  in  the  deed, 
which  shall  deprive  the  party  claiming  under  the  deed  of  his 
legal  rights,  there  must  either  be  a  location  which  has  been  ac- 
quiesced in  for  a  sufficient  length  of  time  to  bar  a  right  of  en.ttj 
under  the  statute  of  limitations  in  relation  to  real  estate ;  or 
the  erroneous  line  must  have  been  agreed  upon  between  the 
paarlies  claiming  the  land  on  both  sidea  thereof;,  or  the  par^ 
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whose  rights  are  to  be  thus  barred,  must  have  silently  looked 
on  and  seen  the  other  party  doing  acts,  or  subjecting  himself  to 
expenses  in  relation  to  the  land  on  the  opposite  side  of  the  line, 
which  would  be  an  injury  to  him,  and  which  he  would  not  haie 
done  if  the  line  had  not  been  so  located." ,  The  conyersation 
spoken  of  by  Pedro  Leon,  between  Smith  and  Dodge,  between 
181ft  and  1817,  has  not  the  effect  of  an  agreement  to  establish 
the  line  at  the  place  where  the  fence  was  put,  but- taken  in  con-* 
nection  with  the  subsequent  conduct  of  Smith  and  those  who 
derive  title  from  him,  it  proves  an  acquiescence  in  the  location 
then  made,  within  the  principle  of  the  cases  dted.  Smith  was 
present  and  saw  Dodge  place  the  line  fence  where  it  now  stands, 
without  objection  or  remark.  He  and  those  claiming  under  him 
have  suffered  Dodge  and  his  grantees  to  cultivate  and  appro- 
priate the  land  to  their  own  use,  imder  a  claim  of  title,  dose  up 
to  the  north  side  of  the  wall,  for  85  years,  without  interruptioa 
or  question.  And  in  the  absence  of  other  controlling  drcum- 
stances,  to  suffer  the  plaintiff  to  recover  in  the  present  action, 
would  be  in  effect  to  repeal  the  statute  of  limitations  by  judicial 
construction,  and  to  reopen  a  dispute  which  should  be  forever 
dosed. 

The  counsel  for  the  plaintiff,  however,  insists  that  there  is  a 
fact  apparent  upon  the  face  of  the  papers,  which  estops  the  de- 
fendant from  asserting  his  adverse  possession,  and  deprives  him 
of  the  benefit  of  the  statute  of  limitations.  This  is  to  be  found  in 
the  language  of  the  deed  from  Joseph  Chase  to  the  defendant, 
McAllister,  of  the  date  of  March  81st,  1840.  The  defendant  is 
a  party  to  this  instrument,  must  be  presumed  to  know  its  con- 
tents, and  is  bound  by  them,  to  whatever  extent  they  may  affect 
his  interests.  The  argument  is  that  the  defendant  therein  ad- 
mits that  the  lands  in  dispute  were  the  lands  of  Mtfia  Smith, 
at  the  time  the  conveyance  was  executed,  and  he  is  therefore 
estopped  and  preduded  from  gainsaying  that  admisnion.  It  is 
said  to  be  found  in  the  description  of  the  premises.  It  b^;in8 
''  on  the  south  side  of  the  road  leading  from  the  Baptist  ohuroh 
to  Limestone  Hill,  on  the  east  side  of  the  lane  of  John  Green* 
fidd,  and  running  thence  along  the  east  side  of  said  lane  soQtli 
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37  degi^es  west  8  ehaina  and  13  links  to  lands  of  Maria  Smith ; 
thence  along  her  lands  sonth  79  degrees  east  5  chains  to  a  large 
chesnat  stomp ;  thence"  two  other  coarses  not  material  to  the 
present  loqairyy  to  the  place  of  beginning.  The  proof  is  that 
the  line  ran  upon  the  two  first  coarses,  and  for  the  distances 
giren,  corresponds  precisely  with  the  line  claimed  by  the  plain- 
tiff; and  as  they  terminate,  according  to  the  deed,  at  the  laaib  of 
Maria  Smith,  this  is  supposed  to  be  an  admission  that  the  lands 
of  Maria  Smith  commence  where  the  first  coarse  terminates. 
This  point  presents  the  real  question  in  controversy,  to  wit, 
whether  the  monuments  or  the  coarses  and  distances  shall  control. 
The  courses  and  distances  will  not,  according  to  the  testimony 
of  the  surveyor,  reach  the  wall,  but  will  fall  short  of  it  19  links 
upon  the  west  side,  and  10  links  on  the  east  side  of  the  lot. 
The  first  course  runs  from  the  place  of  beginning  south  87  de- 
grees west  8  chains  13  links  to  the  lands  of  Maria  Smith,  and 
the  second  is  along  the  lands  of  Maria  Smith,  south  79  degrees 
east  to  a  large  chesnut  stump.  The  surveyor  found  a  large 
stump  in  the  line  claimed  by  the  plaintiff  at  the  end  of  the  sec- 
ond course,  and  saw  no  other  stump  in  the  vicinity.  Still  both 
courses  make  the  lands  of  Maria  Smith  the  southern  boundary 
of  McAllister's  land ;  and  we  are  thus  brought  to  consider  what 
were  the  lands  of  Maria  Smith,  on  the  31st  of  March,  1840,  and 
what  did  Chase  and  McAllister  intend  when  they  used  the 
words  ^^  lands  of  Maria  Smith."  The  books  do  not  leave  this 
inquiry  to  conjecture  and  uncertainty.  '^  The  American  cases 
abound  with  illustrations  in  respect  to  the  doctrine  of  inaccurate 
description  of  lands.  In  the  application  of  the  doctrine  to  in- 
stances where  a  subject  matter  is  found  which  may  satisfy 
either  part  of  a  repugnant  or  contrary  description — ^bat  not  the 
whde — that  part  of  the  description  which  according  tx>  settled 
principles  of  construction,  is  presumed  to  express  with  most 
certainty  the  ifttention  of  the  parties,  shall  prevail  over  others 
of  less  importance.  Accon^gly,  where  a  deed  of  lands  describes 
the  sobject  matter  by  monuments  clearly  identified,  such  as  a 
river,  a  spring,  a  stream,  a  mountain,  a  marked  tree  or  other  nat- 
ural object,  and  Hbo  eeirsee,  distanoea  and  quantity  are  likewise 
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inserted,  which  disagree  with  the  monumeiits,  the  descriptiim  by 
monuments  shall  in  general  prevail  For  it  is  more  likely  diat 
a  party  purchasing  or  selling  land  should  make  mistakes  in  re- 
spect to  courses,  distances  and  quantity,  than  in  respect  to  vis- 
ible objects,  which  latter  from  being  mentioned  are  presumed  to 
have  been  examined  at  the  time."  "The  monuments  which 
shall  control  course,  distance,  &c.  under  such  drcumstanoes, 
may  be  any  objects  which  are  visible,  fixed,  and  clearly  ascer- 
tained as  the  lands  of  other  individuals,  or  their  comers."  ( Cawen 
4*  HUPs  Notes,  1378, 1379,  where  a  number  of  cases  are  cited  in 
support  of  the  rule.)  The  lands  of  Maria  Smith,  at  the  time  Mc-~ 
AUister  took  his  deed,  were  those  south  of  the  center  of  the  stone 
wall  erected  by  Dodge.  All  north  of  that  line  had  passed  to 
the  owners  of  McAllister's  lot,  by  force  of  the  statute  of  limita- 
tions, as  effectually  as  they  would  have  passed  by  .an  absolute 
grant  If  literal  effect  is  given  to  the  words  "  lands  of  Maria 
Smith,"  the  south  bounds  of  McAllister's  lot  reach  to  the  center 
of  the  wall.  If  we  look  for  the  intention  of  the  parties  in  the 
language  they  have  employed,  we  inevitably  arrive  at  the  same 
result.  The  "lands  of  Maria  Smith"  were  defined  on  the  north 
by  a  visible  and  known  boundary.  The  lines  of  adjoining  pro- 
prietors are  seldom  marked  out  by  monuments  more  notorious 
and  durable,  than  a  stone  wall  which  has  stood  unmoved  upon 
its  foundations  for  the  third  of  a  century.  Chase  owned,  occu- 
pied and  cultivated  up  to  the  wall,  and  had  he  designed  to  ex- 
cept from  the  operation  of  his  grant  a  narrow  strip  of  land,  from 
10  to  19  links  wide,  of  no  manner  of  use  and  to  which  he  could 
have  no  access,  he  would  have  used  some  words  to  indicate  his 
purpose.  But  by  giving  the  lands  of  Maria  Smith  as  the  end 
of  the  first  course,  and  the  same  lands  as  the  line  of  the  second 
course,  his  intention  to  convey  all  north  of  Maria  Smith's  north 
boundary,  as  it  was  then  established  and  recognized,  is  too  clear 
to  admit  of  a  doubt  Even  if  the  deed  from  Ohase  to  McAllis- 
ter was  open  to  the  plaintiff's  construction^  I  am  not  able  to 
perceive  how  it  could  aid  him  to  shift  the  line  and  recover  the 
land.  He  must  prevail  upon  the  strength  of  his  own  titlc^  and 
not  upon  the  want  or  weakness  of  title  in  his  adversary.   Withflat 
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Bhowing  title  in  himself  be  mast  fail ;  and  if  those  under  whom 
he  claims  became  divested  of  their  title  before  the  81st  March, 
1840,  by  operation  of  law,  no  misdescription  of  the  premises  in 
the  deed  from  Chase  to  McAllister  conld  re-inrest  it.  There 
is  nothing  short  of  an  instrument  in  writing  sufficient  to  pass 
real  property,  or  an  adverse  possession  sufficient  to  bar  an  entry 
which  could  give  them  title  to  that  to  which  they  had  no  title. 
{Siuyvesant  v.  Dunham^  9  John.  61.  Davis  v.  Townsendy 
10  Barb.  838.) 

I  hare  chosen  to  put  the  decision  upon  grounds  which  I  think 
must  efiectually  preclude  all  persons  claiming  under  William 
L.  Smith  from  disturbing  this  line,  rather  than  upon  the  ground 
that  the  plaintiff's  deed  is  void  in  respect  to  the  lands  claimed, 
by  reason  of  the  defendant's  adverse  possession  at  the  time  it 
was  executed. 

Judgment  is  therefore  given  for  the  defendant. 

[Oranob  Special  Term,  November  8, 1852.    ^rmon,  Jastice.] 


Vrooman  t^^.  Shepherd. 

Where  a  tenant  by  the  curtesy  and  the  heir  are  out  of  possewion,  and  the 
land  is  held  adyersely  to  both,  the  tenant  by  the  curtesy  cannot  convey  or 
release  to  the  heir ;  and  it  will  make  no  difference  that  the  heir  is  a  child 
of  the  tenant  by  the  curtesy.    Cadt,  J.  dissenting. 

The  parties  to  sach  conveyance  or  release,  however,  are  not  Mable  mn- 

The  seisin  of  the  wife  is  snfBclent  to  make  the  husband  tenant  by  the  curteBy, 

notwithstanding:  the  possession  of  a  vendee. 
One  in  possession  of  land  under  a  contract  may  hold  adversely  as  against 

strangers. 
The  possession  of  the  vendee  cannot  become  advene  to  the  vendor,  at  least 

until  after  performance  in  ftUl  by  him,  and  then,  it  seems,  only  upon  the 

presumption  that  a  conveyance  has  been  given 
If  there  has  1t>een  full  perfbrmance  by  a  vendee,  a  conveyance  may  be  pre- 
sumed, aAer  twenty  years,  the  vendee  continuing  Sn  possession.-    Per 

ftun>,J. 

Vol.  XIV.  56 
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It  seems,  in  the  abMoce  of  all  proof  on  the  subject,  if  the  Tendee  contbnee 
in  the  nndistnrbed  poflsesBion,  performance  by  him  may  be  presnmed 
after  the  lapse  of  twenty  years  from  the  time  he  shoqld  have  performed. 
Per  Hand,  J. 

Bnt  a  conveyance  will  not  be  presumed  nntU  the  lapse  of  twenty  years  after 
performance ;  and  whether  there  can  be  a  presumption  of  such  convey- 
ance until  the  lapse  of  twenty  years  after  performance  is  presumed,  qtuart? 
Per  Hand^  J. 

This  was  an  action  of  ejeotment^  for  lots  A«  and  B.,  in  a  cer- 
tain allotment  of  Eayaderosseras  patent,  in  Saratoga  connty, 
tried  a  second  time  before  Mr.  Justice  Hand,  in  June,  1851. 
The  jury  found  a  verdict  for  the  plaintiff  for  the  one  hundredtii 
part  of  lot  B.,  and  the  defendant  tendered  a  bill  of  exceptions, 
upon  which  he  now  moved  for  a  new  trial.  The  suit  was  com- 
menced in  October,  1845,  and  was  first  tried  in  1848,  and  a  new 
trial  granted.  The  plaintiff  gave  in  evidence  the  patent  granted 
in  1708,  to  Joies  Hoagland,  Adrian  Hoagland  and  eleven  others, 
and  proceedings  in  partition,  in  1768,  by  which  the  land  in 
question  fell  to  Joies  Hoagland,  and  proved  that  he  died  without 
issue ;  that  Adrian  had  issue ;  Elizabeth,  wife  of  C.  Banker, 
Helena,  wife  of  Petrus  Rutgers,  Mary,  wife  of  J.  Runadet  A 
deed  from*  Runadet  and  others,  children  of  some  of  the  others, 
to  Helena,  in  1771,  of  certain  parts  of  the  patent,  incltkding  the 
land  in  question.  A  partition  between  the  children  of  Helena, 
by  which  lot  A.  was  conveyed  to  Benjamin  Eissam,  and  lot  B. 
to  Annie  Sharp.  Helena  had  four  children ;  Adrian  Rutgers, 
who  died  without  issue ;  Anne  Sharp,  who  died  without  issue ; 
Helena,  wife  of  C.  M.  Scott ;  Catharine,  wife  of  Benjatain  Eis- 
sam. In  1764,  Benjamin  Eissam  and  wife  conveyed  to  Sanrael 
Eissam,  the  undivided  one-third  of  two-thirds  of  one-third  of  two- 
thirteenths  of  the  lan4  in  the  patent ;  and  ten  days  after  Samuel 
reconveyed  the  same  to  Benjamin.  Benjamin  and  Catharine 
had  six  children.  Benjamin ;  Peter  R. ;  Richard  S.,  who  iM 
without  issue;  Adrian,  who  died  without  issue;  Samuel,  and 

Helena,  wife  of Hoffman.    In  1794,  Samuel  gate  «  deed  to 

Peter  R.,  of  the  lots  in  question.  Peter  R.  died  in  1799,  leaving 
five  children ;  Benjamin,  Samuel,  Peter  R.  jr.  Catiiarioe,  wife 
of  Philip  Brotherson,  and  Esther.    H.  Palmer,  Esq.  testified 
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that  Catharine  Kissam  was  married  to  Philip  Brotherson  in 
1812 ;  but  that  he  could  not  come  within  a  year ;  and  that  he 
thought  her  age  about  20,  when  she  married,  but  that  he  could 
not  tell  within  a  year  or  two.  There  was  other  testimony  as 
to  pedigree,  family,  &c.  It  was  proved  that  Mrs*  Brotherson 
died  in  1822,  leaying  five  children,  of  whom  the  plaintiff  was 
one.  The  plaintiff  gave  in  evidence  a  quitclaim  deed  from 
Philip  Brotherson,  the  father  of  the  plaintiff,  to  the  plaintiff  and 
his  brothers  and  sisters,  dated  June  28th,  1841;  which  was 
objected  to  on  the  ground  that  all  the  parties  to  it  were  then 
out  of  possession,  and  the  land  held  adversely ;  but  the  objection 
was  overruled,  and  the  defendant  excepted.  Also,  a  warrantee 
deed  from  James  Jones  to  the  defendant,  dated  April  Ist,  1845, 
consideration  $5000,  conveying  106i  acres,  the  land  where  Jones 
lived,  in  Clifton  Park. 

The  plaintiff  also  gave  in  evidence,  under  objection,  the  depo- 
sition of  Raymond  Taylor,  who  testified  that  he  was  then  (1851) 
81  years  of  age ;  that  in  1800,  he  resided  at  Halfmoon,  and 
knew  Noah  Taylor,  who  was  his  brother.  That  Noah  Taylor 
was  in  possession  of  the  property  in  question  from  1786  or  1787 
to  1801 ;  that  he  claimed  to  be  in  possession  under  an  article 
between  him  and  B.  Palmer,  as  agent  of  Peter  B.  Eassam,  which 
he  showed  witness*  That  the  witness  went  in  company  with 
Noah  to  see  the  widow  of  Peter  B.  Eissam,  and  showed  her  the 
writing ;  and  she  said  there  was  no  one  who  was  authorized  to 
deed.  His  brother  said  he  had  sold  it  to  James  Jones ;  Jones 
told  him  so.  There  was  a  paper  attached  to  the  deposition 
which  the  witness  stated  he  believed  was  signed  by  his  brother. 
He  further  testified  to  the  improvements  by  his  brother ;  that 
he  thought  they  went  to  see  Mrs.  Eissan^  in  1800.  That  Jones 
succeeded  his  brother  in  possession.  That  when  they  met  to 
see  widow  Kissam,  his  brother  did  not  claim  that  he  had  com- 
plied with  the  oontract.  That  he  heard  Jones  say  he  bought 
of  N.  Taylor,  but  he  could  not  give  the  language.  That  Jones 
built  several  builcUngs  on  the  lot 

One  Morehouse  testified  to  Taylor's  occupation,  and  that  he  left 
in  1801,  or  1802,  or  1808 ;  though  he  could  not  say  he  saw  him 
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^tivate  the  land  as  late  as  1798.  One  Willdns  testified  that 
he  and  Philip  Brotherson  called  on  Jones,  in  1826,  and  t(dd  him 
they  came  to  have  some  understanding  or  make  some  arrange- 
ment about  the  lots  A.  and  B.,  which  were  pointed  out  on  the 
map,  and  about  which  there  was  no  dispute  as  to  the  idemtitj. 
Jones  said  he  had  purchased  of  one  of  the  trustees,  Mts. 
Kissam,  and  she  had  given  him  a  deed,  and  he  had  paid  $100, 
^nd  he  had  sent  the  deed  to  New- York  for  the  other  trustees  to 
sign,  and  they  had  refused ;  and  until  he  got  a  deed  he  would 
make  no  further  payments.  Witness  understood  him  that  he 
was  to  give  $7  per  acre,  and  that  there  were  80  acres  in  each 
lot  On  his  cross-examination  he  stated  he  thought  "furnishing 
a  deed,"  and  "  make  title,"  were  the  words  used. 

One  Higgins  testified  that  Taylor  lived  on  some  of  the  land 
when  he  first  knew  it  in  1796,  and  he  thought  he  left  in  1801. 
That  the  land  was  called  widow  Elissam's.  One  Yanderwerker 
testified  to  admissions  of  Jones,  that  he  bought  the  land  of  Tay<- 
lor,  who  agreed  to  give  him  a  deed  for  it,  but  had  neglected  it 
That  the  defendant  told  him  the  land  used  to  belong  to  the 
Kissams,  and  they  were  the  owners.  Afterwards  he  said  it 
was  Jones  that  told  him  so. 

The  act  of  the  legislature  passed  April  8, 1800,  appointing 
Deborah  Kissam,  Richard  S.  Kissam,  and  Samuel  Kissam,  trus- 
tees, d&c.  to  sell  the  real  estate  of  Peter  B.  Kissam,  was  given 
in  evidence.  Also  an  act  repealing  the  same,  passed  April  22d, 
1806. 

On  the  part  of  the  defense,  the  testimony  of  a  witness  given 
on  the  first  trial  in  1848,  was  introduced,  who  then  testified  that 
one  Eldridge  was  first  in  possession :  who  was  succeeded  by 
one  Brayton,  and  Jones  next.  That  Jones  was  on  the  lot  64 
years  ago.  He  thought  Eldridge  did  not  claim  any  title. 
Brayton  built  a  house  upon  it.  Brayton  sold  to  Eldridgs^  xad 
Eldridge  to  Jones.  But  Jones  took  the  title  of  Brayton,  Jones, 
when  he  moved  on,  claimed  the  lands.  The  testimony  of  inolher 
witness  given  on  the  former  trial,  since  dead,  was  read,  and  he 
testified  that  Jones  moved  on  about  50  years  ago,  and  pitt^hitfed 
of  Brayton,  who  was  then  in  possession. 
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•  Anodier  intness  testified  that  Jones  was  on  the  land  before 
1800}  and  claimed  the  land.  In  1808,  Ub  bam  was  burned, 
and  he  built  another ;  that  there  was  a  building  there  when  he 
bought ;  and  after  1803,  a  larger  one,  in  which  ho  kept  tavern. 
Another  witness  testified  that  Jones  was  on  the  land  52,  53  or 
54  years  ago,  and  moved  into  the  tavern ;  that  he  bought  of 
Brayton;  that  he  called  it  his  own.  Another,  that  he  had 
known  the  farm  63  years,  and  that  Jones  came  there  55  years 
ago.  Another  had  known  the  farm  42  years,  and  Jones  had 
made  extensive  improvements.  Another,  that  Jones  had  occu- 
pied the  north  part  50  or  51  years,  and  claimed  the  land.  Thai 
Jones  built  a  large  tavern  46  years  ago,  costing  $1500  or  $2000| 
and  made  other  improvements.  That  Jones  told  him  he  bought 
the  land  of  Brayton,  and  said  he  owned  it. 

There  was  other  testimony  for  the  purpose  of  impeaching  the 
testimony  of  some  of  the  plaintifi''B  witnesses.  The  defendant 
in1ax)duced  a  deed  of  lot  A.,  from  B.  Eissam  to  W.  Brayton, 
dated  August  1, 1^94,  and  a  deed  from  Brayton  to  Jones,  of  the 
same  premises,  dated  March  25, 1797.  The  defendant  also  in- 
troduced letters  testamentary  to  Deborah  Kissam,  on  the  estate 
of  Peter  B.  Eissam, 'dated  June  19th,  1799.  The  witness 
Palmer,  stated,  that  Philip  Brotherson  and  Catharine  Eissam 
were  married  between  the  years  1799  and  1802.  The  testunony 
being  closed,  the  court,  among  other  things,  charged  the  jury 
that  even  if  the  defendant's  grantor  was  in  possession  of  the 
premises  in  question  claiming  to  hold  them  adversely  to  the 
plaintiff  and  to  her  father,  at  the  time  the  deed  from  Philip 
Brotherson  was  given  to  the  plaintiff  and  the  other  gnuitees 
therein,-  in  1841,  yet  said  deed  was  not  void  under  the  statute. 
That  he  understood  this  to  be  the  decision  of  the  majority  of  the 
court  on  granting  a  new  trial  in  this  cause.  To  which  the  de- 
fendant's counsel  excepted.  2.  The  judge  further  charged  the 
jury,  that  on  the  question  of  adverse  possession,  if  any  should 
be  foiflftd  to  have  existed,  it  might  become  material  for  them  to 
inqdve  and  find  when  Catharine  Eissam,  th#  mother  of  the 
plaintiff,  was  married  to  Philip  Brotherson ;  what  was  her  age 
then;  when  her  first  child  was  born ;  when  her  father  died ;  an^ 
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when  the  adverse  possession  commenced.  8.  That  if  an  adverse 
possession  commenced  in  the  lifetime  of  Peter  B.  Kissam,  and 
had  continned,  no  subsequent  disability  of  the  plidntiiF'B  moiher, 
from  infancy  or  coverture,  would  stop  or  prevent  ihe  qperation 
of  the  statute.  4.  And  if  the  adverse  possession  coonneneed 
after  her  father's  death,  but  before  Catharine  married,  her  sub- 
sequent coverture  would  not  be  cumulative,  and  added  to  the 
disability  of  infancy.  And  if  the  adverse  possession  commenced 
before  Peter  B.  Eissam's  death,  or  after  his  death  and  before 
the  marriage  of  Catharine,  the  operation  of  the  statute  would  not 
be  suspended  or  prevented  by  any  claim  of  her  husband  as  ten- 
ant by  the  curtesy ;  for  in  that  case  there  was  not  sufficient 
seisin  of  the  wife  to  create  him  tenant  by  the  curtesy.  5.  That 
if  the  adverse  possession  (if  any)  did  not  commence  until  after 
the  marriage  of  the  plaintiff's  mother,  or  the  birth  of  issuCi 
Philip  Brotherson  became  tenant  by  the  curtesy  initiate,  and 
his  particular  estate  would  prevent  the  operation  of  the  statute 
until  the  deed  given  by  him  in  1841 ;  for  until  then,  the  plain* 
tiff  had  -no  right  of  entry.  To  this  part  of  the  charge  the 
defendant  excepted.  The  court  further,  charged  the  jury  that 
if  Noah  Taylor  was  in  possession  under  a  contract  to  purchase 
the  land  of  the  Eissams,  and  sold  his  right  to  Jones^  who  entered 
and  possessed  under  that  contract,  Jones  could  not  set  up  adverse 
possession  as  against  that  title,  except  that  if  he  had  shown 
the  contract  complied  with  fully  on  his  part,  and  himself  entitled 
to  a  deed,  and  a  possession  after  that  for  twenty  years,  claiming 
to  own  the  land,  they  might  presume  a  deed,  and  his  possession 
could  be  considered  adverse.  To  this  part  of  the  charge  the 
defendant  excepted.  The  judge  further  charged,  tiiat  if  Jones, 
in  1826,  or  about  that  time,  in  the  interview  with  Brotherson, 
admitted  that  he  had  no  title,  but  claimed  he  ought  to  have  a 
deed  from  Eissam,  that  admission,  prima  facie^  was  a  waiver 
of  all  claim  of  adverse  possession  as  against  their  titles  To 
which  the  defendant  excepted.  9.  The  judge  fiurtlier  charged 
the  jury  that  if  Jones  took  a  deed  from  widow  Eissam,  attiiou^ 
he  had  doubted  its  validity,  and  it  was  in  fact  invalid,  yet  if  he 
afterwards  thought  it  conveyed  a  good  title  and  relied  upon  it, 
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hifl  po686B8idn  might  be  adyerfle,  if  there  was  no  diaat>ility  in 
the  way,  as  covertore,  tenancy  by  the  curtesy,  &c.  10.  That 
if  Jones  took  a  deed  executed  only  by  widow  Kissam,  as  one  of 
the  tenstees,  and  endeavored  to  obtain,  bnt  cotdd  not  obtain 
the  ezeeotion  by  the  other  trastees,  and  knew  it  was  invalid 
and  conveyed  no  title  for  that  reason,  as  against  the  Eissam 
•title,  the  deed  conld  not  be  the  foundation  of  an  adverse  posses- 
sion. To  which-  the  defendant  excepted.  He  further  charged 
the  jury  that  if  Jones  took  a  deed  from  widow  Eissam,  as  one 
of  the  lamstees  under  the  act  of  April  8th,  1800,  and  the  deed 
was  invalid  because  it  was  not  executed  by  the  other  trustees, 
and  said  deed  was  given  during  the  coverture  of  Mrs.  Brother- 
sen,  or  after  her  husband  had  become  tenant  by  the  curtesy 
initiate,  the  effect  of  Aut  act  would  not  be  to  allow  such  a  deed 
to  be  the  foundation  of  an  adverse  possession  as  against  Mrs. 
Brotiierson  or  her  heirs  during  her  coverture  or  the  continuance 
of  the  particular  estate ;  in  other  words,  if  the  deed  was  not 
valid  as  aforesaid,  the  coverture  or  particular  estate,  while  they 
continued,  would  prevent  the  statute  running  as  against  Mrs. 
Brotherson  and  her  heirs,  notwithstanding  Jones  claimed  to  own 
the  land  under  the  deed  and  from  the  date  thereof.  To  which 
the  defendant  excepted.  The  counsel  for  the  defendant  asked 
the  court  to  charge,  as  a  matter  of  law,  that  even  if  Taylor  en- 
t^ed  under  a  contract  to  purchase,  and  Jones  entered  under 
him  as  assignee  of  his  contract,  and  claimed  undw  the  same 
source  of  title  as  the  plidntiff,  before  the  marriage  of -Mrs. 
Brotherson,  then  such  continued  claim  of  title  for  twenty  years 
wotdd  authorize  the  jury  to  find  that  the  contract  had  been  com- 
plied with  and  a  deed  given,  without  the  production  of  actual 
proof  of  payment  The  court  refused  so  to  charge,  but  said 
that  after  a  long  lapse  of  time,  say  40  years,  such  presumption 
might  arise,  but  not  from  mere  possession  and  claim  for  20 
years,  irithout  any  payment  or  fulfillme&t  of  the  contract  To 
which  refusal  and  decision  the  defendant  excepted.  The  de- 
fendants counsel  further  asked.the  eourt  to  charge  the  jury  that 
if  they  found  that  Noah  Taylor  held  and  occupied  the  premises 
in  question  uadiff  a  contract  tiCptiiohase  from  Peteir  B.  Eissam, 
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and  had  made  payments  thereon  to  him,  and  that  Jones  ent^wed 
into  possession  of  said  premises  as  purchaser  of  Taylor's  interest 
therein,  and  continued  to  hold  and  claim  said  prennses  as  a 
purchaser  under  said  contract,  and  was  so  permitted  to  occupy 
and  possess  said  premises  until  the  death  of  Mrs.  Brotherson, 
then  she  had  no  such  possession  or  seisin  in  fact  as  would  give 
her  husband  an  estate  by  the  curtesy,  though  he  had  never 
received  a  deed.  The  court  refused  so  to  charge,  to  which  the 
defendant's  counsel  excepted.  The  jdefendant's  counsel  furdier 
requested  the  court  to  charge,  that  such  holding  of  the  premises 
by  Taylor  and  Jones,  made  the  possession  in  them,  and  it  was 
not  in  Mrs.  Brotherson,  as  the  heir  of  Peter  B.  Kissam,  suffi- 
ciently to  give  her  a  seisin  in  £bm^  and  her  husband  an  estate 
by  the  curtesy,  unless  she  chose  to  make  an  entry  by  evicting 
the  purchaser  or  compelling  him  to  pay  to  her  instead  of  the 
administratriz  of  Peter  B.  Kissam.  The  court  refused  so  to 
charge,  to  which  the  defendant's  counsel  excepted.  He  further 
requested  the  judge  to  charge,  that  such  holding  of  the  premises 
by  Taylor  and  Jones,  and  making  payments  on  the  contract  to 
Peter  B.  Eassam,  or  his  administratrix,  without  making  pay- 
ments to  Mrs.  Brotherson,  as  his  heir,  and  without  the  purchaser 
being  evicted  during  the  lifetime  of  Mrs.  Brotherson,  was  not 
such  a  possession  in  the  heirs  of  Peter  B.  Eassam  as  would 
make  a  seisin  in  fact  in  her,  and  give  her  husband  an  estate  by 
the  curtesy.  The  court  refused  so  to  charge,  to  which  the  de- 
fendant's counsel  excepted.    The  defendant  moved  for  a  new  trial. 

E.  F.  BuOardj  for  the  defendant 

/.  Brasher MfHi  for  the  plaintiff; 

Hand,  J.  At  the  last  trial  of  this  cause  I  supposed  that  thd 
majority  of  the  court  were  of  opinion  that  adverse  posseSBi<»i 
of  the  property  intended  to  be  conveyed,  would  not  invafidate 
the  deed  given  by  the  father  of  the^laintiff  to  her  and  others ; 
and  with  that  understanding,  so  ruled  at  the  circuit,  ocmtrary  to 
the  opinion  I  had  before  entertained.    But  it  seems  that  some 
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members  of  the 'court  acted  upon  a  supposed  ^ecision  of  the  court 
of  appeals,  which  it  is  now  said  was  made  upon  quite  a  different 
state  of  facts ;  and,  perhaps,  without  a  majority  of  that  court 
referring  to  this  point  at  all.  If  this  be  so,  the  question  is  still 
open  for  our  consideration. 

We  have  statutes  upon  the  subject  of  conveyances,  when  the 
property  is  possessed  adversely.  '*  Every  grant  of  lands  shall 
be  absolutely  void,  if  at.  the  time  of  the  delivery  thereof,  such 
lands  shall  be  in  the  actual  possession  of  a  person  claiming 
under  a  title  adverse  to  that  of  the  grantor."  (1 R.  S.  739,  §  147.) 
And  ^^if  any  officer,  judicial  or  ministerial,  or  other  person, 
shall  take  any  conveyance  of  any  land  or  tenements,  or  of  any  in- 
terest or  estate  therein,  from  any  person  not  being  in  possession 
thereof,  while  such  lands  or  tenements  shall  be  the  subject  of 
controversy  by  suit  in  any  court,  knowing  the  pendency  of  such 
suit,  and  that  the  grantor  was  not  in  possession  of  such  lands 
or  tenements,"  it  is  a  misdemeanor.  (2  R,  S.  691,  i  5.)  And 
se  it  is  for  any  person  ^to  buy  or  sell,  or  in  any  manner  procure, 
or  make  or  take  any  promise  or  covenant  to  convey  any  pre- 
tended right  or  title  to  any  lands  or  tenements,  unless  the 
grantor  thereof,  or  the  person  making  such  promise  or  covenant, 
shall  have  been  in  possession,  or  he  or  those  by  whom  he  claims 
shall  have  been  in  possession  of  the  same,  or  of  the  reversion  or 
remainder  thereof,  or  have  tak^n  the  rents  and  profits  thereof,  for 
the  space  of  one  year  before  such  grant,  conveyance,"  d&c.  {Id.i  6.) 
These  fifth  and  sixth  sections  are  penal,  and  are  a  revision  of  the 
former  statute.  (1  A.  Z..  172, 3,  i§  1, 2, 8.)  The  English  statutes 
are  also  penaL  {ZEd.l,c.  25,c.28;  18  Ed.  1,  c49;  28Ed.  1,  st. 
8, ell;  SSEd.lySt.2j8\  lEd.Z,pt.2,  cU;  20£€L3,c4; 
1 12.  2,<;.4,c.7,c.  9;  32  fT^Ti.  8,  c  9.)  Under  these  and  our  own 
statutes  it  seems  that  tit^  validity  of  a  gift,  conveyance  or  assign- 
ment within  the  statutes  in  relation  to  champerty,  and  the 
liability  of  a  party  for  maintenance,  may  depend  upon  the  fact, 
whether  the  grantee,  d&c  had  any  interest,  vested  or  contingent, 
legid  or  equitable^  c^tain  or  uncertain,  in  the  property  attempted 
to  be  transferred ;  or  upon  the  relationship  of  the  parties ;  as 
the  ease  may  be.    {Pinch  v:  €bcftome,  Sav.  92.    Pairidge  v. 

Vol.  XIV.  67 
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Strange,  Plowd,  7,7 ;  &  C,  Dyer,  74,  6.  Widchamy  q.  t.  y. 
Cancklifiy  8  John.  220.  Thallhimer  v.  Brinckerhoff,  8  Chwen, 
628.  Gilleland  y.  Failing,  5  Z7^.  308.  Campbell  v.  Jbmf, 
4  IVemi.  806.  TTeftft  v.  Bindon,  21  /d  98.  Van  Dyek,  q. 
t.  V.  Van  Beuren,  1  JbAn.  844.  Berrien  v.  McLane,  Hof. 
421.)  And,  perhaps,  a  poor  man  may  be  assisted.  {Ferine  ▼. 
Dunn,  8  JoAn.  CA.  i2.  518.  Lard  Abinger,  in  Findan  v.  Par- 
ker, 11  Af.  4*  ^^'  682.)  One  of  the  leading  cases  on  the  sub- 
ject of  champerty,  is  Finch  y.  Cockaine,  {supra.)  That  was 
an  information  under  the  statute,  decided  in  the  time  of  Elisa- 
beth. The  father  gave  a  lease  to  his  son  and  heir  apparent,  f<»* 
the  purpose  of  bringing  an  ejectment,  and  it  was  held  not  to 
be  within  the  statute.  Many  of  the  adjudged  cases  were  of  the 
same  kind.  And  in  this  case,  under  these  decisions,  it  is  prob- 
able, neither  the  plaintiff  nor  Philip  Brotherson  violated  any 
penal  statute.  But  none  of  these  cases  hold  that  the  instrument 
was  operative  as  a  transfer,  in  those  cases.  The  common  law 
declared  yoid,  as  to  the  party  in  possession,  a  conveyance  made 
irhen  the  land  was  held  adversely  to  the  parties  to  it,  and  also  most 
contracts  in  relation  thereto.  {Livingston  v.  Prasetis,  2  £fitt, 
526.  Burt  Y.  Place,  6  CatoenyiSl.  LUHm.  4  Kent,4A&. 
Co.  Liit.  214,  a.    2  HiU.  Abr.  816.     Williams  v.  Jackson, 

6  John.  489.  Doe  v.  Evans,  1  C.  1$.  717.  Underwood  t. 
Lord  Courtoun,  2  Sch.  ir  I^f-  65.    And  see  Teele  v.  Fonda, 

7  John.  251;  Jackson  v.  Ketchum,SIi.  479;  HoytY.  Thtmp- 
son,  8  Sandf.  R.  416;  Best  v.  Strong,  2  Wend.  819 ;  Thalir 
mer  v.  Brinkerhoff,  20  J^hn.  Rep.  896 ;  Shep.  Touch.  240 ; 
Harrington  y.  Long,  2  My.  ^  K.  590;  Byrne  y  True,  2 
Moll.  157 ;  Ward  y.  Van  Bokkelen,  2  Paige,  289 ;  2  5for.  Eq. 
lQ4k8,etseq.;  IHawkcSi',  R&s.Cr.Ev.661;  IRuss.onCr. 
176,  et  seq.;  15  Ves.  189;  8 Id.  494,  Am.  notes;  Chartier  y. 
Knapp,  MSS.  4dh  Diet. ;  Porter  v.  Perkins,  5  Mass.  jR.  288; 
Warren  v.  ChM,  11  Id.  222;  Mayo  y.  Sibly,  12  i<2.«4&) 

The  life  estate  of  a  tenant  by  the  curtesy  clearly  then  cannot 
be  conveyed  to  a  stranger.  But  suppose  it  is  to  be  coBsidered, 
in  this  respect,  the  same  as  any  other  life  estate  carved  out  of  a 
fee;  the  remainder  being  in  the  plaintiff ;  I  do  not  see  bow  thif 
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txmyeyaiice  can  be  sustained.  A  surrender,  which  is  the  falling 
of  a  lesser  estate  into  a  greater,  may  be  by  any  form  of  words 
by  which  the  intention  of  the  parties  is  manifested.  But  the  sur- 
renderor must  be  in  possession.  A  right  cannot  be  surrendered. 
iCo.  Lilt.  338,  a.  4  Cruise,  157.  2  Bl.  826.  20  Vtn.  121, 
126.  1  iSaund.  236,  a,  n.  g,)  Therefore  if  lessee  for  life  or 
years  be  ousted  of  the  land  by  a  stranger,  and  after  ouster,  and 
before  his  entry,  surrenders  to  his  lessor,  it  is  not  a  good  sur- 
render, for  he  has  but  a  right  at  the  time  of  the  surrender. 
{Id.  Perk.  §  600.)  Nothing  in  action,  entry  or  re-entry,  can  be 
granted  over.  (Co.  lAtL  214,  a.)  If  we  consider  this  in  the 
nature  of  a  release,  we  are  met  with  the  same  difficulty. .  A 
release  must  be  to  one  in  possession.  (4  Crui.  148, 144.  18 
Fin.  298.  i.i/t«  447, 449, 451.  Co.  Z.t«.  266  6,  267  a,  268  a. 
2  BL  324.  Lampefs  case^  8  Bep.  48  a.)  littleton  puts  a 
case  of  a  release  by  the  lord  to  a  tenant  disseised,  by  which  the 
seigniory  becomes  extinct.  (§§  454,  479.)  But  this  is  but  a 
mere  extinguishment.  The  reversion  is  not  conveyed.  When 
it  is  said  a  release  must  be  to  one  in  possession,  it  is  true,  ac* 
tual  possession  is  not  always  intended.  The  release  from  a 
stranger  that  hath  a  right,  may  be  to  the  tenant  of  a  freehold, 
in  deed  or  in  law,  or  to  him  in  remainder ;  or  in  the  reversion. 
{Litt.  §  450.  4  Crui.  151.)  Seisin  in  deed,  is  actual  seisin  or 
possession ;  and  seisin  in  law,  when,  after  descent,  the  person 
on  whom  the  lands  descend,  has  not  actually  entered,  and  the 
possession  continued  vacant  In  cases  of  lands  of  inheritance, 
the  tenant  of  the  freehold  in  possession,  and  the  persons  in  re- 
mainder or  reversion  are  equally  in  the  seisin  in  fee ;  the  tenant 
in  posi^ssion  is  said  to  have  the  actual  seisin,  and  the  fee  is 
injtrusted  to  him.  Any  act  of  a  stranger,  which  disturbs  his 
estate,  is  a  disturbance  of  the  fee.  {Butler^s  note  to  Co.  Litt, 
S60  b.)  The  tenant  of  the  freehold  in  fact  or  in  law  may  take 
by  Mease.  (10  Rep.  48  a.)  And  as  we  have  seen,  the  lord 
may  release  a  right  to  the  tenant  though  disseised,  as  rent,  &c. 
Indeed  the  cases  mentioned  in  Lampet^s  case,  {Id.)  are  put  as 
releases  to  the  terretenant  for  his  repose  and  quiet,  and  to  avoid 
oontentions  and  suits.    A  right  to  immediate  possession  is  not 
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necessary,  for  estates  in  remainder  and  reversion  may  be  granted 
by  lease  and  release ;  bat  they  must  be  actually  vested ;  and 
th«n,  if  the  terretenant  is  in  under  the  same  title,  he  of  the  re- 
version is  also  in^  {And  see  LiiL  i  450.)  Therefore,  in  case 
of  a  lease  for  years,  remainder  for  life,  a  release  by  the  lessor 
to  the  lessee  for  years  and  his  heirs  is  good,  and  also  to  him  in 
remainder  for  life  and  his  heirs,  to  enlarge  the  estate.  {Co. 
LUt.  273  a.  18  Vin.  296.)  But  there  must  be  immediate  re- 
lation and  notorious  possession.  {Gilh.  on  Ten.  66.)  For 
it  is  different  if  the  estate  has  been  assigned.  {Id.)  I  am 
aware  the  reporter  states  that  it  was  decided  in  Anson  v.  Lee, 
(4  Sim.  364,)  that  when  B.,  claiming  to  be  tenant  in  tail,  with 
remainder  to  0.  in  fee,  of  lands  in  the  adverse  possession  of  D^ 
conveyed  by  lease  or  release,  all  his  interest  to  C,  this  convey- 
ance was  not  within  the  statute  of  32  Hen.  8,  c.  9.  The  bill 
was  against  the  devisee  of  the  first  tenant  in  tail  male ;  by  the 
^remainderman  in  tail  male  and  remainderman  in  fee,  to  have 
their  rights  declared  in  certain  estates  to  which  they  claimed  to 
be  equitably  entitled,  &c. ;  the  devisee  having  taken  possession. 
It  was  objected  that  the  plaintiff,  tenant  in  tail,  had  released  te 
the  remainderman  in  fee,  while  the  defendant  held  adversely ; 
and  the  vice-chancellor  held  that  the  objection  was  unfounded, 
stating  he  did  not  see  any  reason  why  the  tenant  in  tail  should 
not  have  released  such  right  or  interest  as  he  had  in  the  estates. 
If  this  dictum  be  law,  it  does  not  overrule  the  general  princi- 
ple. It  made  little  difference  to  the  defendant  which  of  the 
plaintiffs  was  entitled  to  the  property,  if  not  his.  The  plaintil^ 
tenant  in  tail,  had  died  without  issue  before  the  hearing ;  and 
besides,  it  was  a  matter  of  equitable  jurisdiction.  {And  see 
2  Sior.  Eq.  1050,  and  note.)  And  even  in  that  case,  the  emi- 
nent counsel  who  appeared  for  the  plaintiffs,  thought  proper  to 
join  the  grantor  or  releasor  as  co-plaintiff.  Indeed,  it  seems  a 
release  may  sometimes  be  operative,  though  one  has  not  such 
right,  title  or  estate,  as  would  entitle  him  to  immediate  posses- 
sion, there  being  po  disseisin.  As  ft  devise  for  term  of  years, 
to  A.  for  life,  remainder  to  B.,  B.'s  release  to  A.  operates  to 
extinguish  his  interest.    And  so,  perhaps,  of  equitable  interests, 
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where  there  is  no  maintenance,  or  where  the  estate  has  not  yet 
vested.  {And  see  Doe  v.  WaUcerj  5  B.  ^  C.  Ill,  Bayley.  J.) 
But  where  the  lessee  for  life  is  disseised,  the  rule  in  relation 
to  surrender  prevails;  and  his  conveyance  clearly  is  void  as  a 
surrender ;  and  cannot  operate  as  a  release,  for  the  tenant  for  life 
cannot  release  to  him  in  reversion.  (18  Tin.  807,  /.  16.)  And, 
afortioriy  not  when  the  property  is  held  adversely,  both  to  the 
releasor  and  releasee.  And  certainly  this  rule  should  hold  in 
case  of  a  tenant  by  the  curtesy,  who,  unlike  a  widow  before  dower 
is  assigned,  is  a  tenant  for  life  by  operation  of  law,  and  can  re- 
duiSe  the  estate  to  immediate  possession.  {And  9ee  Co.  Litt, 
278  a;  Clan,  on  Rights  Mar.  Worn.  184.)  The  defendant 
may  inquire  into  the  validity  of  this  deed ;  not  only  because  the 
plaintiff  must  make  out  a  present  right  to  possession,  but  because, 
if  the  deed  be  valid,  this  particiilar  estate  is  merged  and  gone ; 
and  the  liability  of  the  defendant  is  thereby  turned  over  to  an- 
other, who  could  not  otherwise  have  sued  him. 

If  these  views  are  correct,  of  course  there  must  be  a  new  trial ; 
for  the  jury  might  have  found  there  was  an  adverse  poesessi(Mi 
at  the  time  the  deed  was  given ;  and  that  P.  B.  was  tenant  by 
the  curtesy. 

The  defendant  further  insists  that  if  Taylor  and  Jones  had  en- 
tered upon  and  occupied  the  land  under  a  contract  to  purchase  made 
with  P.  B.  Eassam,  and  payments  mere  made,  there  was  no  such 
seisin  in  fact,  as  would  constitute  Philip  Brotherson  a  tenant  by 
the  curtesy,  and  consequently  the  statute  had  run  against  the 
plaintiff.  This^  proposition  is  distinct  from  that  in  relation  to  a 
presumption  of  a  deed  in  purauance  of  the  contract,  from  lapse  of 
time.  The  question  is^  whether  the  possession  of  a  vendee  of 
the  ancestor  is  the  possession  of  the  heir.  There  should  have 
been  such  seisin,  as  would  have  enabled  the  heirs  to  inherit  be- 
fore-our  revised  statutes.  (4  Kent^  80.)  But  I  do  not  see  how 
a  m^re  possession  under  the  contaract  to  convey  could  be  a  dis- 
seisin of  the  vendor,  or  his  heir.  In  England  the  vendee  is 
considered  a  tenant  at  will;  the  lowest  kind  of  estate,  and 
which  may  be  determined  by  demand  or  entry.  {Doe  v.  Cham- 
berlinj  6  M.  ^  W.  14.    1  Saund.  R.  27«,  n.  a,  6tt  ed.    Do- 
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little  V.  Eddf,  7  Barb.  74,  and  eases  there  cited.)  Though 
perhaps  only  for  certftin  purposes.  {1  Sugd.  V.  and  P.  377, 
276.)  Here  he  has  been  considered  by  some  judges  quasi  tenant 
at  will,  but  seems,  particularly  after  default,  to  have  a  mere 
license.  ( Wright  v.  Moore,  21  Wend.  280.  Cooper  v.  Stower^ 
9  John.  831.  Dolittle  v.  Eddy^  supra,  and  cases  there  cited.) 
Possession  of  a  tenant  for  a  term  of  years  is  a  sufficient  seisin 
to  support  a  tenancy  by  the  curtesy.  {DeChrey  y,  Richardson^ 
8il/A.469.  Co.IMt.\bya.  Clancy's  Rights  of  M.Wofn.lS2.) 
In  equity,  the  interest  of  the  vendor  is  considered  personalty ; 
and  that  of  the  vendee  realty.  {Seton  v.  Slade,  7  Ves.  274,  <md 
notes.  Livingston  v.  Newkirk,  3  John.  Ch.  R.  312.  Cham- 
pion V.  Brown,  6  Id.  398.  Johnson  v.  Corbett,  11  Paige,  265. 
Edgerton  v.  Peckham,  Id.  852.)  And  the  husband  takes  an  in- 
terest as  tenant  by  the  curtesy  in  money  directed  to  be  laid  out  in 
lands  for  the  wife ;  he  in  all  other  respects  being  entitled  as 
such.  {Sweetapple  v.  Bindon,  2  Vernon,  586.  Leigh  ^  Dal- 
zeU  on  Eq.  Conv.  62.  4  Kent,  80.)  But  this  is  an  action  of 
(jectment,  where  the  legal  title  must  prevail ;  and  where  that 
is  considered  in  the  vendor.  {Seton  v.  Slade,' supra.)  The 
aftertaken  wife  or  husband  of  vendor,  it  is  said,  and  the  heirs, 
devisees  and  grantees,  with  notice,  &o.  may  be  compelled  to 
convey.  {Dart  on  Vend.  462.)  In  this  case,  if  there  was  a 
valid  contract  to  convey,  made  in  the  lifetime  of  P.  B.  Eissam, 
Philip  Br otherson  and  his  wife  could  have  been  compelled  to  per- 
form, to  the  extent  of  their  interest,  the  vendee  being  in  no  de- 
fault. Till  then,  the  legal  title  remains.  In  Jackson  v.  Johnson, 
(5  Cowen,  74,)  the  possession  of  a  vendee  was  held  not  to  be  ad- 
verse, until  he  received  a  deed.  True,  in  that  case  the  wife  was 
grantee ;  and  perhaps  actual  entry  was  not  necessary.  (Adair 
V.  Lett,  8  BiU,  182.)  But  that  does  not  affect  the  question  of 
adverse  possession.  One  in  possession  of  land,  under  an  ezeoa- 
tory  contract,  may  hold  adversely  as  against  strangers.  {La 
Frombois  v.  Jackson,  8  Cowen,  589.  Mumford  v.  VHutney^ 
15  Wend.  381.  Clapp  v.  Bromagham,  9  Cowen,  550.)  But 
the  possession  of  the  vendee  is  not  adverse  to  the  vendor. 
{Jackson  v.  Johnson,  supra.    Briggs  v.  Pressor,  14  Wend. 
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228.  Jackson  t.  Camp,  1  Cowen,  60&  Whitney  y.  Wright, 
suprck)  After  performance  by  the  vendee,  it  seems,  it  may  be- 
come 80.  {Briggs  v.  Prosser,  supra,)  Bnt  actual  payment 
was  not  proved  in  this  case.  Withont  regarding  any  admissions 
of  Jones,  and  supposing  him  to  have  retained  the  undisturbed 
possession,  and  leaving  it  to  lapse  of  time  merely,  I  think  pay- 
ment, after  twenty  years,  may  be  presumed.  And  it  seems  the 
possession  cannot  be  deemed  adverse,  until  the  vendee  has  per- 
formed, or  is  presumed  to  have  performed,  (grosser  v.  Brings, 
supra,)  And  twenty  years,  at  least,  were  necessary  after  it 
became  adverse,  to  defeat  the  legal  owner.  If  there  is  no  proof 
either  way,  I  think  in  twenty  years,  a  presumption  of  payment 
arises.  {Matt.  Pres.  Ev.  ch,  17.  1  Oreenleaf  Ev.  i  87. 
2  Id.  38,  528.  1  Cawen  4-  HiWs  Notes,  807.  Jacksm  v. 
Hotchkiss,  6  Cowen,  408.  Jacksm  v.  Sackett,  7  Weifi.  94. 
Ajig.  on  Limitations,  80.)  Perhaps  a  shorter  period  raises 
the  like  presumption,  when  the  contract  is  not  under  seal.  But 
this  seems  questionable.  {Id.)  If  the  court  could  also  presume 
a  conveyance,  made  simultaneously  with  the  payment,  no  pre- 
sumption of  adverse  possession  would  be  necessary.  Perhaps 
a  conveyance  could  be  presumed  at  the  expiration  of  twenty 
years,  after  payment ;  but  I  think  not  at  the  time  payment  was 
made,  or  is  presumed  to  have  been  made. 

If  there  was  a  contract  to  purchase,  and  Jones  admitted, 
within  twenty  years  before  suit,  that  a  portion  of  the  purchase 
money  yet  remained  due,  there  could  be  no  presumption  of  pay* 
ment.  Indeed,  if  he  entered  under  a  contract,  and  it  was 
admitted  that  he  had  not  performed,  there  was  no  adverse 
possession. 

K  there  was  an  adverse  possession,  it  might  be  important  to 
ascertain  whether  it  commenced  in  tiie  lifetime  of  P.  R.  Eis- 
sam,  or  during  the  minority  of  Mrs.  Brotherson ;  or  before  his 
marriage.  Cumulative  or  successive  disabilities,  would  not  aid 
the  pl«inti£  But  if  there  was  a  tenancy  by  the  curtesy,  the 
statute  would  not  run  against  the  heirs,  during  its  continuance. 
If  there  was  a  disseisin,  and  that  took  place  before  the  death  of 
P.  R«  Eissam,  or  before  tiie  marriage,  there  could  be  no  such 
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tenancy.    And  in  that  oase,  if  the  adverse  possession  has  contin- 
ued, the  plaintiff's  right  of  action,  pretty  clearly,  is  barred. 
But  I  think  there  should  be  a  new  trial  on  the  first  point. 

WiLLARD,  p.  J.  and  C.  L.  Allen,  J.  concurred. 

Oadt,  J.  dissented. 

New  triail  granted. 

[Fulton  General  Term,  September  6,  1862.     WiUard,  Hand,  Cody  and 
C.  L.  AUeUf  Justices.] 


G-RIFFIN  VS.  SUTHERL*AND. 

A  person  having,  and  providing  for,  a  honsehold,  is  a  "  householder,"  within 

the  provisions  of  the  revised  statutes  exempting  certain  property  fVom  sale 

on  execution ;  and  he  does  not  lose  the  character,  by  temporarily  ceasing 

to  keep  house,  and  storing  his  property,  with  a  view  to  return  to  it  again, 

•and  renew  housekeeping.    Wright,  J.  dissented. 

A  party  claiming  an  exemption  of  his  property,  under  the  provisions  of  the 
revised  statutes,  from  sale  on  execution,  must  show,  affirmatively,  the  facta 
which  entitle  his  property  to  such  exemption. 

Appeal  from  the  Columbia  county  court.  Ghiffin  sued  Suth- 
erland before  a  justice  of  the  peace,  for  the  alledged  wrongful 
taking  of  personal  property.  The  defendant,  who  was  a  deputy  of 
the  sheriff  of  the  county  of  Columbia,  justified  the  taking  and 
sale  of  the  property  under  and  by  virtue  of  an  execution  against 
the  plaintiff's  property,  issued  out  of  the  county  court.  The 
cause  was  tried  before  the  justice  and  a  jury.  The  jury  found 
a  verdict  for  the  plaintiff  for  $47,88,  and  the  justice  rendered  a 
judgment  for  that  amount,  with  costs.  The  county  court,  on 
appeal,  affirmed  the  judgment,  and  the  defendant  appealed  to 
this  court. 

John  H.  Reynolds^  for  the  appellant. 

C.  EL  BraanhaU^  f<Mr  the  respondent. 
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Parker,  J.  The  qaestion  to  be  determined  in  this  case  is, 
whether  the  property  sold  by  the  defendant  was  exempt  by  law 
from  execution. 

The  wife  of  the  plaintiff  was  not  living,  bat  he  had  two  chil- 
dren, for  whom  he  provided.  He  had  been  keeping  house  until 
in  the  spring  or  early  in  the  summer,  when  he  ceased  house- 
keeping, stored  his  furniture  and  went  into  the  western  part  of 
the  state,  on  a  visit  to  some  of  his  relations,  taking  with  him 
the  children.  There  was  evidence  tending  to  show  that  he  had 
not  finally  abandoned  housekeeping,  but  that  he  intended  to  re- 
turn and  resume  housekeeping,  and  that  he  did  in  fact  resume 
it  on  his  return,  after  the  sale  of  his  property.  Indeed,  I  think 
w«  are  bound  to  hold  that  the  jury,  in  finding  for  the  plaintiff, 
in  this  case,  settled  as  questions  of  faet,  that  the  (prq>erty  was 
stored  only  temporarily,  and  that  he  intended  to  resume  ftonse- 
keeping  when  he  should  return  from  his  visit.  With  these  facts, 
therefore,  in  the  case,  we  will  examine  the  legal  question  whether 
the  property  was  exempt  from  execution. 

The  revised  statutes  except  certain  specific  articles,  owned  by 
any  person,  being  a  householder,  and  provide  that  they  shall 
continue  so  exempt  while  the  family  of  such  person,  or  any  of 
them,  may  be  removing  from  one  place  to  another.  (2  R.  S, 
S67.)  A  later  act,  passed  in  1842,  {Laws  of  1842,  ch.  157,) 
exempts,  in  addition,  necessary  household  furniture  and  working 
tools,  and  team,  owned  by  any  person  being  a  householder,  or 
having  a  family  for  which  he  provides,  to  the  value  of  not  ex- 
ceeding one  hundred  and  fifty  dollars. 

If  all  the  property  sold  by  the  defendant  was  covered  by  the 
act  of  1842,  there  would  be  no  difficulty,  I  think,  in  saying  it 
was  .dearly  exempt.  The  defendant  had  a  family  ibr  which  he 
provided,  and  his  relative  character,  in  that  respect,  would  un- 
dergo no  change  because  he  and  his  children  were  temporarily 
on  a  visit  among  their  relations.  But  most  of  the  articles  are 
those  specified  in  the  exemption  provided  by  the  revised  statutes, 
and  are  not  exempt  unless  the  plaintiff  was  a  "householder"  at 
the  time  of  the  levy  and  sale. 

What  is  meant  by  the  term  "householder?"    It  does  not 

Vo3u  XIV.  68 


458  OASES  IN  THE  SUPREME  COURT. 

Griffin  v,  Sutherland. 

mean  simply  a  housekeeper,  bat  also  a  "  master  or  chief  of  a 
family."  ( Weibster^s  Die.)  And  the  latter  has  been  adopted 
iind  acted  upon  as  the  legal  signification.  In  Woodward  y. 
Murray^  (18  John.  400,)  it  was  held  that  M.,  though  absent 
from  the  state,  was  to  be  deemed  a  householder  while  his  family 
were  removing  from  one  house  to  another  several  miles  distant, 
and  that  his  property  was  exempt  during  such  removaL  At 
that  time  the  exemption  act  did  not,  as  it  does  now,  particularly 
provide  for  the  exemption  of  property  during  the  removal  of  the 
family  from  one  place  of  residence  to  another,  and  the  question 
was  only  whether  the  owner  was  a  householder  during  such  re- 
movaL Judge  Piatt,  in  giving  the  opinion  of  the  court,  says 
that  '*  householder"  means  '^  master  of  a  family."  He  added, 
^'  To  say  that  a  family,  while  iq  the  act  of  removal,  and  on  the 
highway,  may  be  deprived  of  their  bed  and  their  cow,  on  execution, 
because  they  did  not  for  the  time  inhabit  a  dwelling  house,  would 
be  a  perversion  of  the  statute.  So  long  as  they  remain  together 
as  a  family  without  being  broken  up,  and  incorporated  into  other 
families,  the  privilege  remains.  It  was  designed  for  the  protec- 
tion of  poor  and  destitute  families."  The  same  legal  construc- 
tion was  given  to  the  word  "householder"  in  Bourne  v.  WUh^ 
(19  Wend.  475,)  in  which  Bronson,  J.  says,  "  the  word  '  house- 
holder,' in  this  statute,  means  the  head,  master,  or  person  who 
has  the  charge  of,  and  provides  for,  a  family." 

I  think  these  authorities  are  conclusive  on  this  point  A  per- 
son having,  and  providing  for,  a  household,  is  a  ''  householder :" 
and  the  character  is  not  lost  by  a  temporary  ceasing  of  house- 
keeping, and  storing  of  property,  with  a  view  to  again  return  to 
it  and  renew  housekeeping,  any  more  than  it  was  during  the 
removal  of  the  family  from  one  place  of  residence  to  another. 
The  plaintiff  had  a  family  under  his  control,  which  h^  was  botmd 
by  law  to  support  and  maintain.  In  construing  and  applying 
this  statute,  we  should  bear  in  mind,  as  was  said  of  it  by  Nel- 
son, Ch.  J.,  in  Carpenter  v.  Herrington,  (25  Wend.  870,)  that 
it  "is  remedial,  and  should  be  liberally  construed  to  eflbet  the 
humane  object  in  view."  It  was  said  by  the  court  in  Woodward 
V.  Sfurraffy  above  cited,  that  "  the  legislature  meant  to  confer 
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this  privilege  on  each  of  these  little  primary  communities  called 
families."  A  liberal  construction  of  this  statute  is  also  claimed 
in  Htdl  v.  Penney,  (11  Wend.  44.)  The  exemption  was  made 
for  the  benefit  of  the  family,  rather  than  its  head,  the  debtor. 
Its  object  concerns  a  question  of  public  policy.  It  is  to  keep 
together  the  wife  and  children,  that  the  latter  may  be  trained 
and  educated  to  become  useful  members  of  society :  to  protect 
them  against  the  dangers  to  which  they  would  be  exposed  by 
being  scattered,  at  a  tender  age,  and  to  secure  them  the  means 
of  instruction  and  improvement.  Upon  this  first  point,  there- 
fore, I  find  no  reason  for  disturbing  the  verdict  of  the  jury. 

It  is  also  alledged,  for  error,  that  there  was  no  proof  of  facts 
sufficient  to  exempt  the  property,  although  it  should  be  assumed 
that  the  owner  was  a  householder.  It  undoubtedly  devolTod 
upon  the  plaintiff  to  show,  affirmatively,  the  facts  which  entitled 
him  to  the  exemption  of  the  property  in  question.  (14  John* 
434.)  There  was  certainly  evidence  before  the  jury  on  this 
point  It  seems  to  have  been  conceded  that  all  of  the  plaintiff's 
household  property  was  sold.  Indeed,  there  was  proof  by  the 
witness  Benton,  that  the  only  other  property  there,  owned  by 
the  plaintiff,  was  a  wagon  on  which  Bulkley  had  a  mortgage* 
As  to  some  of  the  artides,  it  was  material  to  inquire  whether 
they  were  necessary,  and  on  that  point,  the  jury,  knowing  the 
number  of  children,  their  ages,  d&c.,  were  the  most  competent 
•to  judge.  It  was  a  question  of  fact  exclusively  for  th^  de- 
termination. 

I  think  the  judgments  of  the  justice,  and  of  the  county  couiii 
were  right,  and  ought  to  be  affirmed. 

Harris,  J.  concurred. 

Wright,  J.  dissented. 

Judgment  affirmed. 
[Albany  Gkhekal  Tbrm,  December  6,  1862.    Parker,  WrigH  and  Barris^ 
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Where  several  owners  of  adjacent  land  contribute  jointly  to  the  erection  of  m 
dam  across  a  stream,  and  change  the  coarse  of  the  stream,  in  part  at  least, 
by  conducting  it  in  a  race-way  across  their  lots,  the  law  will  secure  to  each 
the  right  to  a  just  and  reasonable  participation  in  the  Hue  of  the  water. 

That  right,  in  the  owner  of  each  lot,  is  to  raise  the  water  by  a  bulkhead,  or 
by  machinery  or  otherwise,  as  high  as  the  line  of  property  on  the  stream  \ 
not  as  high  as  the  line  of  property  on  the  bank.  Each  owner  may  use  the 
water  as  it  passes  over  his  lot,  but  not  in  a  way,  or  to  the  extent,  that  will 
throw  it  back  upon  his  neighbor  above. 

The  rights  of  the  pHrties  are  also  liablo  to  be  changed,  in  the  same  way  and 
under  the  same  circumstances,  as  in  regard  to  a  natural  stream.  A  con^ 
tinued  use  of  the  water,  by  flowing  it  back  upon  the  lot  above,  or  de- 
tracting fVom  the  value  of  its  use  below,  for  more  than  twenty  years,  will 
ripen  into  a  legal  right,  and  a  grant  will  be  presumed. 

This  rule  of  law  is  equally  applicable,  whether  the  rights  were  originaUy  de- 
fined by  agreement  of  the  parties,  or  limited  by  operation  of  law.  In 
cither  case,  ss  the  rights  may  be  changed  by  grant,  thoy  will  be  held  to  be 
changed  whenever  a  grant  will  be  presumed. 

In  Equity.  This  suit  was  origiBally  commenced  by  a  bill 
filed  before  the  vice  chancellor  of  the  third  circuit.  The  object 
of  the  suit  was  to  restrain  the  defendant  from  continuing  and 
maintaining,  and  from  erecting,  any  bulkhead,  dam  or  other  ob- 
struction in  or  across  the  artificial  channel  through  which  was 
conducted  the  water  used  in  driving  and  operating  the  flouring 
mill  of  the  plaintifiis  on  the  lot  described  in  the  bill,  and  from 
ndsing  the  banks  of  the  pond,  by  which  the  water  in  sud  arti- 
ficial channel  should  be  penned  up  and  set  back  upon  the  plain- 
tiffs' lot,  or  water  wheel  \  and  from  shutting  down  or  closing  the 
gate  of  the  mill-race,  or  from  obstructing  or  preventing  the 
flow  and  discharge  from  the  plaintifiis'  lot,  of  the  water  used  in 
propelling  the  water  wheel  attached  to  their  flouring  mill,  in  the 
manner  in  which  the  same  had  flowed  and  discharged  prior  to 
the  1st  day  of  November,  1846.  The  defendant  appeared  and 
answered,  and  the  plaintiffs  filed  a  replication.  An  iiyunction 
was  issued  according  to  the  prayer  of  the  bill.  On  the  7th  of 
September,  1847,  the  supreme  court  ordered  the  case  to  be  re^ 
ferred  to  Deodatus  Wright,  Esq.,  to  hear  proofs  and  determine 
the  matters  in  controversj.    The  referee,  after  hearing  the 
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proofs  and  aUegations  of  the  parties  made  a  report,  by  which  he 
found  the  following  facts :  ^'  In  M&rch,  1810,  William  Aikin, 
Titus  Goodman  and  John  Dickinson  were  the  owners  in  fee  as 
tenants  in  coxnmon  of  a  certain  piece  of  land,  situate  in  Greenbush, 
Rensselaer  county,  to  which  they  derived  titlejfrom  John  Van 
Rensselaer.  That  for  the  purpose  of  making  partition  of  a  por- 
tion of  said  land  between  themselves,  said  Aikin,  Goodman  and 
Dickinson,  the  13th  day  of  January,  1812j  caused  a  survey  and 
map  thereof  to  be  made  by  Evert  Van  Allen,  a  surveyor.  Aikin, 
Goodman  and  Dickinson,  at  that  time  divided  and  made  par- 
tition of  said  lots  between  themselves  in  the  manner  asad  as  marked 
and  laid  down  upon  said  map.  By  said  partition  each  became 
the  owner  in  fee  of  the  lots  represented,  and  upon  which  his 
name  is  written  on  said  map,  numbers  1  and  5  falling  to  Aikin's 
share,  2  and  4  to  Dickinson's,  and  3  and  6  to  Goodman's  share. 
Said  lots  were  surveyed  and  partitioned  off  for  mill  seats,  and 
all  were  intended  to  be  used  for  that  purpose,  and  to  be  supplied 
with  water  from  a  pond,  represented  on  said  map  and  marked 
thereon  "  MiU  Pond,^^  which  pond  was  created  by  a  dam  erected 
across  a  natural  stream  of  water  represented  on  said  map ;  said 
dam  was  erected  at  a  point  represented  on  said  map  by  the  word 
"  DamJ^  The  natural  channel  of  the  creek  or  stream  across 
which  said  dam  was  erected,  and  is  now^  situated,  is  laid  down 
and  shown  upon  said  map.  The  water  was  and  is  taken  from 
said  dam  and  carried  by  artificial  works  in  nearly  a  direct  line 
across  the  said  lots  Nos.  5,  4,  8^  2  and  1  in  a  westerly  direction. 
Said  lots  are  situated  upon  a  sidcrhill ;  lot  Ko.  5,  which  lies  at  the 
eastern  extremity  of  said  lots,  being  at  its  eastern  line  about 
eighty-six  feet  higher  than  lot  No.  1,  which  is  situated  at  the 
western  extremity  of  said  lots  at  its  western  boundary  line. 
At  the  time  Aikin,  Goodman  and  Dickinson  released  and  con- 
veyed to  each  other  so  as  to  make  each  the  owner  in  fee  and  in 
severalty  of  the  lots  represented  on  said  map,  on  which  his  name 
is  thereon  "^tten,  they  mutually  covenanted  and  agreed  with  each 
other  that  each,  his  heirs  and  assigns,  should  bear  and  pay  his 
just  proportion  of  the  costs  and  expenses  which  might  {rom  time 
to  time  be  necessarily  incurred  for  erecting,  building,  repairing 
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Bustaining  and  supporting  a  good  and  sufficient  dam  aoroBB  tiie 
<;reck  or  stream  aforesaid,  at  the  point  represented  by  the  word 
'^  Daniy^^  on  said  map,  which  said  expense  was  to  be  borne  and 
paid  by  each  of  said  parties  in  the  ratio  and  according  to  the 
relative  value  of  the  different  kinds  of  machinery  which  should, 
or  might  be  constructed,  or  erected  on  any  of  said  mill  bts ;  and 
they  further  covenanted  and  agreed  to  and  with  each  other  that 
neither  of  the  parties,  their  heirs  or  assigns,  should  or  would  in 
any  manner,  waste  or  obstruct  or  divert  the  water  of  said  creek 
which  was  not  necessarily  used  or  expended  for  putting  and 
keeping  in  Operation  the  mills  and  machinery  erected  ot  to  be 
erected  on  any  of  said  lots ;  and  that  neither  party,  his  heirs 
or  assigns,  should  or  would  so  appropriateor  use  the  water  of  said 
creek,  to  put  and  keep  in  operation  any  mills  or  other  machinery, 
erected  or  to  be  erected  on  any  of  said  bts  designated  on  the 
aforesaid  map,  so  as  to  deprive  any  other  party,  owning  or 
occupying  any  of  said  lots,  of  a  just  and  reasonable  partidpadon 
in  the  use  of  the  water  of  said  creek  for  mills  ormaehinerythatwere 
or  might  be  erected  thereon.  The  object  of  said  covenant  and 
agreement  for  the  erection  uid  maintenance  of  said  dam,  was 
therein  declared  to  be  to  raise  a  head  or  pond  of  water  to  sup- 
ply such  mill  seats  or  other  macl4aery  as  then  was  or  might 
thereafter  be  erected'or  constructed  on  said  mill  seats.  The 
deed  from  Goodman,  to  those  under  whom  the  plaintiffs  claimed, 
contained  mutual  covenants  as  to  the  use  of  the  water  and  re- 
pairing of  the  dam,  similar  to  those  contained  in  the  agreement 
between  Dickinson,  Goodman  and  Aikin,  and  Gt>odman'8  con- 
veyance was  made  subject  to  those  reservations  and  restrictions* 
At  the  time  said  survey,  map  and  partitbn  were  made,  and  for 
many  years  prior  thereto,  a  flouring  mill  had  been  erected  npoa 
and  was  in  operation  on  lot  number  2,  which  has  been  twice 
rebuilt,  and  has  been  almost  constimtly  ever  since,  and  still  is,  in 
operation  thereon.  The  water  which  now  moves,  and  always 
has  moved,  the  wheel  which  puts  said  null  in  operation,  10 
brought  from  the  pond  created  by  a  dam  erected  and  built  motcm 
the  creek  or  stream  aforesaid.  Said  water  is  brought  from  said 
dam  by  artificial  means  across  lots  numbers  5,  4  and  8^  to  and 
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upon,  said  lot  number  2,  and  is  condaeted  and,  carried  from  lot 
uMimbar  2  in  a  race-way,  which  rune  to  lot  number  1,  and  through 
and  by  said  race-way,  said  water  is  discharged  into  and  upon  lot 
number  1.  The  plaintiffs,  and  those  from  whom  they  derived 
their  title,  have  been  seised  in  fee  of  said  lot  number  2,  since 
the  year  1817 ;  and  the  plaintiffs  were,  at  the  time  of  the  com- 
mencement of  this  suit,  and  now  are,  seised  in  fee  of  said  lot,  are 
now  and  were  at  the  time  of  the  commencement  of  this  suit,  in 
the  actual  possession  and  occupation  of  said  lot,  and  they  or 
those  under  whom  they  have  derived  their  title  have  been  in  the 
actual  possession  and  occupation  thereof,  for  nfore  than  twenty- 
five  years  previous  ^ghe  commencement  of  this  suit ;  and  were  at 
that  time,  and  for  n^Vthan  twenty-five  previous  thereto,  except- 
ing the  intervals  ^^|K  the  mill  on  said  lot  was  out  of  repair,  or 
was  being  rebuilt,  ina  been  during  all  that  time  engaged  in 
manufacturing  flour  at  the  flouring  mill  on  said  lot.  And  the 
said  plaintiffs,  and  those  under  whom  they  claim,  have  for  more 
than  twenty  years  previous  to  the  time^  of  the  erection  of  said 
bulkhead,  and  other  obstructions  by  the  defendant,  complained 
of  in  the  bill  of  complaint  in  this  cause,  used  and  enjoyed  the 
water  flowing  from  the  said  dam,  as  aforesaid,  for  operating  the 
said  flouring  mill,  and  tho8%  erected  in  place  thereof  on  said  lot, 
in  such  a  manner,  that  the  said  water  passed  from  their  water 
wheel  and  was  discharged  on  said  lot  No.  1,  uninterruptedly 
and  without  being  retarded  or  thrown  back  by  any  bulkhead 
or  other  obstruction,  connected  with  any  mill  erected  on  said  lot 
No.  1.  On  the  28th  of  Ji^uary,  1824,  the  plaintiffs  in  this  suit, 
after  their  purchase  of  lot  No.  2,  and  before  they  erected  a  new 
mill  on  said  lot,  for  the  purpose  of  ascertaining  the  fall  on  said  lot, 
procured  a  survey  thereof  to  be  made  by  surveyors  Hooker  and 
Van  Allen;  said  surveyors  made  and  signed  a  statement  of 
thdr  said  survey,  and  indorsed  it  on  the  copy  of  the  original 
map  and  survey  made  by  Van  AUen  on  the  13th  January,  1814, 
which- copy  of  said  original  map  was  produced  and  given  in  evi- 
dence on  the  trial  of  this  cause.  In  one  of  the  surveys  made 
by  Mr.  Yan  Allen,  h^  drove  an  iron  bolt  into  the  ground  at  the 
southeast  comer  of  lot  No.  2,  and  on  the  line  between  lot  No.  2 
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and  lot  No.  1 ;  the  top  of  which  bolt  indicated  the  surface  or 
level  of  the  ground  between  said  lots  at  that  point.  The  plain- 
tiffs' water  wheel,  as  it  stood  at  the  commencement  of  this  soit^ 
was  one  ^  feet  below  the  top  of  the  iron  bolt,  and  the  fall  on 
lot  No.  2  measuring  to  the  bottom  of  the  water  wheel  is  twenty- 
three  1%  feet  The  bottom  of  the  water  wheel  on  said  lot  is 
below  the  surface  of  the  ground  at  the  division  line  between  lots 
No.  1  and  No.  2.  The  fall  on  lot  No.  1,  with  the  advantages  of 
defendants  bulkhead  is  twenty  -^  feet.  The  defendant  is  the 
owner  and  is  seised  in  fee  of  lot  No.  1,  and  purchased  it  from 
Elizabeth  <]%9pner  and  others,  devisees  of  Nanning  S.  Yisscher 
deceased,  and  received  a  deed  therefor  ^^he  Ist  day  of  July, 
1846.  This  deed  after  renting  that  -^Ki^  and  wife  on  the 
20th  of  April,  1815,  conveyed  to  NanniiSfi.  Yisscher,  lot  No. 
1,  with  the  rights  and  privileges  of  21  fSrcIear  fall  of  water, 
and  reserving  the  privilege  of  roads,  &c.  as  granted  by  Aikin 
and  Goodman,  and  the  reservations  and  Conditions  as  to  the 
use  of  the  water  and  the  repairs  of  the  dam,  granted  and  con- 
veyed lot  No.  1  and  its  privileges  and  appurtenances  to  the  de- 
fendant. Said  Yisscher  acquired  title  to  said  lot  by  a  deed 
from  William  Aikin  and  wife  on  the  20th  April,  1815.  Yisscher 
erected  a  flouring  mill  on  said  lot  in  1815,  which  was  used  and 
occupied  as  such  untill846,  when  it  was  destroyed  by  fire,  since 
which  time  and  previous  to  the  commencement  of  this  suit,  defend- 
ant had  erected  another  mill  thereon  and  has  also  erected  a  new 
bulkhead  and  other  obstructions  on  lot  No.  1,  which  are  calculated 
and  intended  to,  and  do  raise  the  water  higher  in  the  pond  and  lot 
No.  1,  than  it  had  before  been  raised  on  said  lot,  and  which  caused 
the  water  to  set  back  higher  in  the  said  race-way  on  lot  No.  %  than 
it  had  ever  done  previous  to  the  erection  of  said  bulkhead  and  other 
obstructions,  and  thereby  retarded  the  discharge  of  the  water  frcnn 
the  plaintiffs'  water  wheel  on  lot  No.  2,  and  throwing  bade  the  wa- 
ter on  to  the  said  wheel  to  a  greater  extent  and  higher  than  it  had 
been  thrown  back  at  any  time  before,  within  twenty  years  p)re- 
viouB  to  the  time  of  the  erection  of  said  bulk-head  and  oihe^ 
obstructions  by  the  defendant."  Evidence  was  introduced  by 
the  defendant  tending  to  show  that  the  artifidal  raee^way 
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throvgk  which  the  wuter  was  conducted  through  lot  Ho.  2,  aad 
was  discharged  on  to  lot  No.  1,  had  been  excavated  and  deepened, 
«nd  the  plaintiff's  water  wheel  lowered  within  twenty  years.  The 
plaintiff  introduced  testim<my  tending  to  prove  the  contrary  .on 
these  points." 

The  referee  found  and  decided  as  a  fact,  that  the  bulk  and  head 
obstructions,  aforesaid  erected  sind  constructed  on  lot  No.  1,  by  the 
defendant  after  he  became  the  owner  thereof,  and  before  the  com- 
mencement of  this  suit,  raised  and  set  the  water  back  in  the  race- 
way on  lot  No.  2,  and  upon  the  plaintiffs'  water  wheel,  so  as  to 
materially  and  injuriously  interfere  with  and  obstniet  the  opera- 
tion of  said  wheel  and  prevent  it  from  moving  the  machinery  of 
the  flouring  mill  on  lot  No.  2,  and  put  it  in  operation,  as  it  would 
have  done  except  for  the  flowing,  and  setting  back  the  water  as 
aforesaid;  and  that  the  defendant  thus  caused  said  water  to 
flow,  and  set  back  as  aforesaid,  higher  than  it  had  been  set  back 
ipto  the  race-way,  and  on  to  tiie  water  wheel  on  lot  No.  2,  by 
the  owner  or  occupant  of  lot  No.  1,  or  by  any  of  them,  at 
any  time  within  twenty  years  previously  to,  and  immediately 
preceding  the  time  that  the  defendant  constructed  and  erected 
the  aforesaid  bulk-head,  and  other  obstructions  on  lot  No.  2. 
That  the  bulkhead  and  other  obstructions  erected  and  con- 
structed by  the  defendant,  as  aforesaid,  on  lot  No.  1,  do  not  and 
will  not  flow  or  set  the  water  back  so  as  to  raise  it  above  or 
higher  than  the  surface  of  the  ground  at  the  division  line  be- 
tween lot  No.  1  and  lot  No.  2,  as  said  surface  now  is  or  was  at 
that  point  when  said  map  and  partition  were  made,  in  1818* 
The  referee  was  of  opinion  that  the  plaintiffs  had  acquired  a 
right  to  the  continued  use  of  the  water,  and  a  flow  of  it  frcnn 
their  wat^  wbeel  and  race-way,  into  and  upon  lot  No.  1,  in  the 
same  manner  and  at  the  same  height  it  had  been  accustomed  to 
flow  fmr  upwards  of  twenty  years,  immediately  before  and  up  to 
the  time  of  the  erection  of  said  bulk-head  or  obstruction,  and  as 
he  had  found  as  facts  that  the  erection  of  said  bulkhead  and 
other  obstructions  by  the  defendant,  did  and  would  interfere 
with,  aad  interrupt  the  enjoyment  of  ihidi  right,  notwithstanding 
that  said  bulkhead  and  other  obstructions  would  not  set  the 
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If aier  back  so  as  to  raise  it  any  higher  than  the  surface  of  the 
ground  at  the  division  line  between  lot  No.  1  and  lot  No.  2,  as 
it  now  is  or  was  in  1813,  he  decided  in  favor  of  the  plain- 
tiffs, and  was  of  the  opinion  that  they  were  entitled  to  a  decree 
perpetually  enjoining  and  restraining  the  defendant  from  using 
said  bulkhead  and  other  obstructions  in  such  a  manner  as  to 
set  or  flow  the  water  back,  and  raise  it  higher  in  said  raceway, 
upon  lot  No.  2,  than  it  was  set  back  or  flowed  and  raised  by  the 
bulkhead  and  other  obstructions  on  lot  No.  1  for  the  twenty 
years  immediately  preceding  the  time  the  defendant  erected  the 
bulkhead  and  other  obstructions  herein  before  referred  to  as 
having  been  erected  by  him.  He  placed  his  decision  expressly 
upon  the  ground  that  the  uninterrupted  use  and  enjoyment  by 
the  plaintiffs,  or  those  under  whom  they  claimed,  to  discharge  the 
water  through  their  race* way  on  to  lot  No.  1,  at  a  certain  height 
for  upwards  of  twenty  years,  conferred  upon  them  the  right  to 
a  perpetual  discharge  of  said  water  through  said  race-way  upon 
lot  No.  1,  at  the  same  height,  and  that  notwithstanding  the 
Other  facts  proved  in  the  case. 

From  the  judgment  entered  upon  this  report  the  defendant 
appealed. 

John  A.  CoUiefy  for  the  appellant. 

/  F.  L,  Pruyn^  for  the  respondents. 

By  the  Caurtj  Parker,  J.  At  the  time  Aikin,  l^oodman  and 
Dickinson  released  and  conveyed  to  each  other  pursuant  to  the 
partition  made  between  them,  they  covenanted  that  each  party 
should  pay  his  just  proportion  of  the  expense  of  erecting  and 
maintaining  the  dam,  and  that  neither  party  should  so  use  the 
water  as  to  deprive  any  other  party  of  a  just  and  reasonable 
partidpation  in  its  use  for  mills,  machinery,  &c.  I  do  not  see 
that  this  agreement  as  to  using  the  water,  changed  the  legal 
rights  of  the  parties.  The  parties  having  contributed  jointly 
to  the  erection  of  the  dam,  and  having  changed  the  course  of  the 
creek}  in  part  at  least,  by  conducting  it  in  a  race-way  acrosa 
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their  lots,  tke  law  would  secure  to  each  the  right  to  a  just  and 
reasonable  participation  in  the  use  of  the  water.  That  right  in 
the  owner  of  each  lot  was  to  raise  the  water  by  a  bulkhead  or 
by  machinery  or  otherwise,  as  high  as  the  line  of  property  on 
the  stream ;  not  as  high  as  the  line  of  property  on  the  bank. 
In  this  respect  the  race-way  was  to  be  treated  as  a  natural 
stream^  Each  owner  might  use  the  water  as  it  passed  over  his 
lot,  but  not  in  a  way,  or  to  the  extent,  that  would  throw  it  back 
upon  his  neighbor  above. 

The  rights  of  the  parties  were  also  liable  to  be  changed,  in 
the  same  way  and  under  the  same  circumstances,  as  in  regard 
to  a  natural  stream.  A  continued  use  of  the  water,  by  flowing 
it  back  upon  the  lot  above,  or  detracting  from  the  value  of  its 
use  below,  for  more  than  twenty  years,  would  ripen  into  a  legal 
right,  and  a  grant  would  be  presumed.  (8  Keats  Com,  440, 
447.  StUes  v.  Hooker^  7  Cwoen,  266.  Bdknap  v.  Tritnble, 
3  Paige,  677.  Angell  on  Water  Courses,  i  205.)  This  rule 
of  law  would  be  equally  applicable,  whether  the  rights  were 
originally  defined  by  agreement  of  the  parties,  or  limited  by 
operation  of  law.  In  either  case,  as  the  rights  might  be  changed 
by  grant,  they  will  be  held  to  be  changed  whenever  a  grant  will 
be  presumed. 

The  application  of  these  principles  to  the  facts  before  us 
makes  this  case  a  very  plain  one.  The  plalntiiFs  had  enjoyed 
the  uninterrupted  use  of  the  race-way  to  a  certain  extent  and  in 
a  certain  manner,  for  more  than  twenty  years.  A  right  was 
thus  established,  with  which  the  defendant  cannot  be  permitted 
to  interfere ;  and  whatever  may  have  been  the  original  rights 
of  the  parties,  the  erection  by  the  defendant  of  the  bulkhead 
and  other  obstructions  was  an  illegal  interference  with  the  right 
of  the  plaintiffs,  so  established  by  prescription. 

The  referee  was  therefore  right  in  his  decision,  and  the  ludg- 
ment  entered  thereon  must  be  affirmed  with  costs. 

[Albany  General  Term,  December  6, 1852.  Parker,  Wright  and  Harris, 
Jnitioes.]  ' 
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Id  an  action  for  tho  taking  and  conTeraioa  of  property,  the  defendaiita,  i* 
their  answer,  justified  the  taking  and  conversion,  tinder  a  chattel  mortgage 
thereon,  given  to  them  by  B.  &  Co.,  the  former  owners,  which  they  alledged 
was  a  valid  and  subsisting  lien  thereon,  and  by  virto^  ef  which  the  samo 
was  sold,  and  purchased  by  the  defendants.  The  piaintifisy  in  their  reply, 
denied  that  the  mortgage  was  ever  a  lien  on  the  property ;  and  alledged  a 
purchase  of  the  property  by  them,  jfVom  B.  &  Co.,  while  it  still  remained  \n 
their  possession,  and  payment  of  tlie  purchase  money,  and  taking  possession" 
by  the  plaintiffs.  Heldj  that  the  plaintifEs,  as  subsequent  purchasers,  in 
good  fkith,  while  the  property  still  remained  in  the  possession  of  the  mort- 
gagors, were  in  a  positioii  to  set  up  ftaud  in  the  mortgage. 

Mdd  aiso,  that  under  the  code  of  1849,  such  fraud  sight  be  proved  on  the 
trial,  notwithstanding  the  reply  did  not  alledge  that  the  mortgage  wae 
fraudulent. 

This  was  an  appeal  by  the  defendants,  from  a  jadgment 
rendered  against  them  at  the  circnit.  The  complaint  alledged 
that  on  or  about  the  19th  of  June,  1849,  without  leave  and 
wrongfully,  the  defendants  took  and  converted  to  their  own  use, 
the  canal  boat  "  J.  L.  Ward,"  and  the  furniture  thereof,  the 
property  of  the  plaintiffs.  The  defendants'  answer  justified  the 
taking  and  the  conversion  of  the  property,  under  a  chattel  mort- 
gage, dated  the  80th  of  December,  1846,  made  by  G.  L.  Brace  &, 
Co.,  under  which  the  same  was  sold  and  purchased  by  the  de- 
fendants. The  plaintiffs'  reply  alledged  a  bona  fide  purchase 
of  the  boat  and  fdmitnre,  by  the  plaintiffs,  on  or  about  tlie  15A 
day  of  March,  1847,  of  0.  L.  Brace  &  Co.,  and  a  full  payment 
of  the  consideration  therefor,  and  taking  the  possession  thereof 
by  the  plaintiffs.  That  the  defendants'  chattel  mortgage  was 
not  a  lien  upon  the  boat  and  furniture ;  and  in  their  own  wrong 
and  without  any  legal  authority,  they  took  possession  thereof 
and  sold  the  same.  On  the  trial,  at  the  Brcnsselaer  circuit,  in 
May,  1851,  before  Wright,  justice,  the  plaintiffs  proved  the  pur- 
chase of  the  property  in  question,  by  the  agreement  dated  the 
14th  of  April,  1847,  executed  by  C.  K  Brace  &  Ca,  and  by 
which  they  were  aolhorized  to  take  possession  thereof;  That 
the  plaintiffs  took  possession  of  the  property  in  question  and 
used  it  till  the  15th  of  July,  1848.    The  plaintiffs  also  produced 
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proof  which  had  at  least  a  tendency  to  prove  that  the  considera- 
tion  of  the  purchase  was  paid  by  the  plaintiffs.  The  considera- 
tion oonsisted  of  notes.  The  same  number  of  canceled  notes  of 
the  same  date,  payable  at  the  same  times,  Mid  constituting  the 
same, amount,  and  all  in  the  handwriting  of  the  clerk  of  G.  L. 
Brace  &r  Co.,  were  produced  by  the  plaintiffs.  Also,  that  the 
consideration  of  the  c<»iditional  repurchase  of  the  boat,  d^.  by 
virtue  of  the  articles  of  agreement,  dated  the  15th  of  July,  1848, 
was  not  paid  by  C.  L.  Brace  &  Co. ;  and  the  notes  were  pro- 
duced and  proved  by  the  plaintiffs.  That  after  the  plaintiffs 
took  possession  of  the  boat,  they  bought  for  the  boat  a  large 
amount  of  furniture,  which  never  belonged  to  0.  L.  Brace  &,  Co., 
and  was  therefore  not  included  in  the  defendants'  chattel  mort- 
gage. That  the  value  of  the  boat  and  furniture  was  about  $900 
or  $1000.  The  plaintiffs  also  proved  the  taking  of  the  boat,  &c. 
by  the  defendimts,  and  the  sale  thereof  by  their  authority.  Also, 
a  demand  of  the  boat,  and  that  they  forbade  the  sale  by  the  de- 
fendants. 

The  jury  found  a  verdict  in  favor  of  the  pkintifiiB,  for  the  value 
of  the  boat  and  furniture ;  for  which  amount,  with  costs,  a  judg- 
ment was  entered. 

Job  Pierson^  for  the  plaintiffs. 

-    S.  SievenSy  for  the  defendants. 

Bjf  the  Courts  Parkkk,  J.  Under  the  general  exception  to 
the  charge,  the  d^endants  cannot  question  the  correctness  of 
any  single  proposition  contained  in  it ;  inasmuch  as  it  contains 
-several  propositions,  the  correctness  ol  which  is  not  controverted. 
But  three  several  exceptions  were  taken  to  refusals  to  charge, 
whieh  are  properly  before  us  for  exitmination.  One  of  them  is 
stated  as  follows :  The  defendants'  counsel  asked  the  court  to 
charge  that  no  question  of  fraud  could  be  4*aised  against  the 
defendants'  mortgage,  as  none  was  alledg%d  or  put  in  issue  by 
the  pleadings ;  and  th^  plaintiffs  were  not  in  a  sifuation  to  raise 
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it.  The  court  refiised  so  to  charge,  uid  the  defendants'  oonnsel 
excepted. 

This  was  the  only  exception  taken  at  the  trial  in  regard  to 
which  I  had  any  doubt  on  the  argument ;  and  to  decide  it,  it  is 
necessary  to  understand  the  precise  state  of  the  pleadings. 
The  action  was  brought  against  the  defendants  for  wrongfully 
taking  and  converting  to  their  own  use,  on  or  about  the  19th  of 
June,  1849,  a  canal  boat  and  the  furniture  thereof,  claimed  to 
belong  to  the  plaintiffs.  The  defendants,  in  their  answer,  justi- 
fied the  taking  and  conversion  of  the  property,  under  a  chattel 
mortgage,  dated  the  80th  of  December,  1846.  made  by  C.  L. 
Brace  &  Co.,  under  which  the  sam^  was  sold,  and  purchased 
by  the  defendants.  They  alledged,  in  the  answer,  that  such 
mortgage  was  executed  for  a  valuable  consideration,  (describing 
it,)  and  in  due  form  of  law ;  and  that  it  was  duly  filed  and  re- 
newed and  refiled,  according  to  law,  and  remained  in  full  force 
and  unsatisfied,  and  "a  valid  and  subsisting  lien"  on  the  prop- 
erty in  question.  The  plaintiffs,  in  reply,  denied  that  the  chat- 
tel mortgage  df  the  defendants  was  ever  a  lien  on  such  property ; 
and  proceeded  to  set  up  a  purchase  from  C.  L.  Brace  &,  Co., 
made  on  the  15th  of  July,  1848,  under  which  the  property  was 
delivered  to  the  plaintiffs,  and  held  and  used  by  them  till  it  was 
taken  and  sold  by  the  defendants 

Under  the  9ode  of  1849,  section  153,  ^ich  was  in  force  when 
this  issue  was  joined,  the  plaintiffs  were  required,  when  new 
matter  was  set  up  in  the  answer,  either  to  deny  it,  or  to  alledge 
new  matter  in  avoidance  of  the  answer,  or  to  demur  to  the  an- 
swer for  insufficiency.  It  is  now  claimed  on  tke  part  of  the  de- 
fendants, that  the  plaintiffs  could  not  set  up  ok  the  trial  that 
the  defendants'  mortgage  was  fraudulent)  because  they  had  not 
so  alledged  in  their  reply. 

Inde|)endent  of  the  question  of  pleading,  the  plaintiffs  were 
clearly  in  a  position  to  set  up  the  fraud,  it  being  alledged  and 
proved  that  the  plaintiffs  were  subsequent  purchasers  in  good 
faith,  while  the  property  still  remained  in  the  possession  of  the 
mortgagors.  ''Both  parties  claimed  to  derive  title  from  C.  L. 
Brace  &  Co.    The  defendants  claimed  the  oldest  lien,  which  the 
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plaintiffa  conld  only  defend  against  by  showing  it  fraudulent  as 
to  subsequent  purchasers  in  good  faith.  I  do  not  think  it  was 
necessary  that  the  plaintiffs  should  alledge,  in  their  reply,  that 
the  mortgage  of  the  defendants  was  fraudulent.  I  concede  that 
fraud  was  a  question  of  fact.  Though  the  law  would  presume 
the  transaction  fraudulent)  when  there  was  no  change  of  the 
possession  of  the  property ;  still  it  was  a  question  of  fa6t,  and 
the  presumption  could  be  overcome  by  proof  of  such  explanatory 
circumstances  as  would  satisfy  the  jury  that  no  fraud  was  in 
fact  intended.  But  the  issue  actually  joined  seems  to  cover  this 
question.  The  defendants  alledged  that  the  mortgage  was  a  valid 
and  subsisting  lien  on  the  property,  and  this  allegation  was  de- 
nied by  the  plaintiffs.  Though  this  may  be  the  allegation  of  a 
conclusion  of  law,  and  might,  perhaps,  have  been  demurred  to 
on  that  ground,  yet  it  is  not  for  the  defendants  to  complain  of 
the  character  of  the  issue  that  they  have  tendered  to  the  plain- 
tiffs. If  the  mortgage  was  fraudulent  as  to  subsequent  pur- 
chasers in  good  faith,  it  was  of  course  void,  and  not  as  the 
defendants  had  alledged,  a  valid  lien  on  the  property  in  question. 

I  think  the  judge  was  right  in  refusing  to  charge  as  requested, 
on  this  point,  and  also  on  the  other  two  points  which  are  neces- 
sarily controlled  by  the  decision  of  this  question. 

The  judgment  at  the  circuit  must  therefore  be  affirmed. 

[Albanv  Gkneral  Term, 'December  6,1862.  Parker,  Harris  tatA  Wright, 
Justices.] 


The  Catskill  Bank  vs:  Horace  Gray  and  the  Ulster 
Iron  Company. 

By  an  agreement  between  the  0kter  Iron  Company  and  H.  Gray,  made  in 
September,  1843,  the  former  leased  to  the  latter  for  the  term  of  five  years 
certain  premises  at  S.,  on  which  were  mills,  machinery  and  water  power  for 
the  manufacture  of  iron.  As  rent  of  the  premises  G.  stipqjated  to  pay  to 
the  company  one-fourth  part  of  the  net  profits  arising  from  the  premises, 
and  the  manofactore  of  iron  thereon,  after  deducting  all  chaises,  excepting 
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commissions  on  sales  at  N.  Y.,  the  personal  services  of  G.  and  the  general 
superintendence  at  S.,  which  were  not  to  be  charged  in  making  up  profits. 
G.  was  lo.  provide  all  the  Ainds  and  capital  necessary  for  the  mannfkctare 
of  bar  iron ;  and  he  was  authorized  to  expend,  in  putting  the  works  in  order, 
and  in  additional  machinery,  a  sUm  not  to  exceed  S6000,  for  which  the 
company  was  to  allow  him  interest,  until  the  accruing  rent  should  be  equal 
to  the  expenditure.  Any  loss  that  might  occur  was  to  be  charged  to  profit 
and  loss  account,  but  the  company  was  not  to  be  liable  to  repay  any  moneys 
already  received  by  them  as  rent,  or  be  liable  for  any  loss  or  deficiency  at  the 
end  of  the  demised  term.  Of  the  fourth  part  of  the  profits  which  were  to  be 
paid  as  rent,  one  half  was  to  be  paid  annually,  and  the  balance  at  the  end 
of  the  term,  with  interest ;  such  interest  to  be  yearly  added  to  the  prindpaL 
G.,  in  furnishing  the  capital  to  cany  on  the  business,  was  authorized  to 
cbarge  interest  on  his  advances,  and  was  to  allow  interest  on  all  moneys  in 
his  hands,  arising  from  the  manufacture.  If  a  particular  kind  of  pig  iron 
was  used  it  was  to  be  charged  for  at  its  fair  market  price ;  the  price,  and 
all  other  questions  imder  the  agreement,  to  be  decided  by  J.  T.,  who  was 
to  make  up  the  yearly  accounts  of  the  profits. 

Heltfj  that  this  was  an  agreement  for  a  specific  interest  by  the  iron  company 
in  the  profits  of  the  business  to  be  carried  on  upon  the  demised  premises, 
as  profits,  and  not  as  a  measure  of  compensation  for  the  use  and  occupation 
of  the  premises;  and  that  as  respected  third  persons,  the  parties  to  such 
agreement  were  partners. 

Accordingly  hdd,  that  G.  and  the  Ulster  Iron  Company  were  liable  as  for  money 
had  and  received  as  partners,  upon  drafts  drawn  by  the  agent  or  superin- 
tendent of  the  company,  after  the  making  of  the  agreement,  for  moneys 
loaned  by  such  agent  and  applied  and  used  for  the  purpose  of  carrying  on 
the  business  of  the  copartnership,  on  the  demised  premises. 

Held  also,  that  imder  its  charter,  the  Ulster  Iron  Company  was  capable  of 
making  the  contract  with  G. ;  although  the  effect  of  it  might  be  to  impose 
upon  the  corporation,  as  respected  the  public,  the  liabilities  of  a  pdrtner ; 
such  contract  relating  to  the  business  for  which  the  company  was  incorpo- 
rated, and  being  but  a  mode  of  furthering  the  specific  purpose  of  its  creaUon. 

This  cause  was  tried  at  the  Greene  circuit  in  April,  1849,  be- 
fore Mr.  Justice  Parker,  a  trial  by  jury  having  been  waived  by 
the  4X)nsent  of  parties. 

In  September,  1843,  the  Ulster  Iron  Company  leased  to  one 
Horace  Gray,  for  the  term  of  five  years,  their  Iron  Works  at 
Saugerties,  in  the  county  of  Ulster.  The  company  covenanted 
that  Gray  might  expend,  in  putting  the  works  in  order,  and  in 
additional  machinery,  a  sum  not  to  exceed  $5000,  and  for  the 
amount  so  expended,  the  company  was  to  allow  him  interest,  at 
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mx  per  cent  from  the  date  of  the  expenditures  until  the  rent 
should  be  equal  to  the  sum,  and  then  the  rent  should  be  applied 
in  liquidation  thereof.  Gray  was  to  pay  to  the  company  as  rent 
for  the  demised  premises  ^'  one  fourth  part  of  the  net  profits 
Mising  from  the  said  demised  premises,  and  the  manufacture  of 
iron  thereon,  after  deducting  all  charges,  (excepting  commis- 
sions on  sales  at  New-Tork,  the  personal  services  of  Gray,  and 
the  general  superintendence  at  Saugerties,  which  were  not  to 
be  charged  in  making  up  profits.)  One  half  of  the  profits  were  to 
be  paid  annually,  and  the  balance  at  the  end  of  the  demised 
term.  On  such  balance,  Gray  was  to  allow  and  pay  interest 
to  the  company  at  the  rate  of  six  per  cent  per  annum ;  which 
interest  was  to  be  added  yearly  to  the  principal.  The  first 
$5000  of  profits  which  would  fall  to  the  share  of  the  company, 
was  to  be  applied  to  liquidate  the  expenditures  for  repairs.  The 
company  was  not  to  be  liable  to  repay  any  moneys  already  pre- 
viously received  by  them  as  rent,  or  be  liable  for  any  loss  or 
deficiency  at  the  end  of  the  term  demised.  It  was  further 
agreed  that  the  Stockbridge  and  Port  Henry  pig  iron  might  be 
used  in  the  manufacture  of  iron  on  the  demised  premises,  and 
if  so  used,  should  be  charged  at  the  fair  market  price.  Gray 
was  to  provide  all  the  finances  necessary  for  the  manufacture  of 
bar  iron  on  the  demised  premises ;  and  to  furnish  all  the  ne- 
cessary capital,  in  cash  or  otherwise,  as  should  be  required  for 
the  said  manufacture,  to  the  greatest  advantage,  he  charging  on 
his  advances  interest  from  the  date  thereof,  at  the  rate  of  six 
per  cent  per  annum,  and  allowing  the  same  interest  on  all 
moneys  in  his  hands  arising  from  such  manufacture.  Gray,  at 
the  end  of  the  term,  was  to  surrender  the  premises  peaceably 
and  quietly,  unless  in  the  meantime  he  should  elect  to  purchase 
the  same  at  the  sum  of  $100,000.  It  was  also  provided  that  the 
company  might  re-enter  if  the  portion  of  the  net  profits  to  be 
received  as  rent,  should  be  behind  and  unpaid  for  the  space  of 
thirty  days  next  after  any  of  the  days  of  payment,  or  if  the 
manufacture  should  be  stopped  by  Gray,  for  the  term  of  six 
months,  without  the  written  consent  of  the  company,  unless  some 
severe  brecJcage  ^  causualty  should  take  place.  From  and  after 
Vol.  XIV.  60 
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such  re-entry,  the  covenants  on  the  part  of  the  company  were  to 
cease,  determine,  and  be  absolute^  void. 

In  the  fall  of  1847,  one  William  Bart,  as  superintendent  of 
the  Ulster  Iron  Works,  obtained  from  the  Catskill  Bank,  loans 
upon  three  drafts  or  bills  of  exchange,  draini  by  himself  as  su- 
perintendent, on  Horace  Gray  &  Go.  of  Boston,  and  accepted 
by  them.  These  drafts  vrere  discounted  by  the  bank,  and 
amounted  in  the  whole  to  |^19,500 ;  Burt  was  at  that  time  acting 
as  the  agent  or  superintendent  of  the  Ulster  Iron  Works.  He 
stated,  in  his  testimony,  that  the  accounts  were  kept  at  the  works 
with  Horace  Gray  as  lessee,  and  he  acted  as  the  agent  of  such 
lesseie.  He  never  received  any  directions  from  the  Ulster  Ir<m 
Company,  nor  any  of  its  officers^  nor  ever  borrowed  any  money 
for  them.  The  money  received  by  Burt  from  the  bank  was  used 
at  the  works,  in  paying  off  men,  and  other  continglnt  expenses, 
such  as  freight,  &c.  It  was  admitted  on  the  trial  that  the  drafts 
had  never  been  paid,  and  were  duly  protested. 

The  counsel  for  the  company  insisted  before  the  judge,  that 
such  company  was  not  liable  jointly  with  -Horace  Gray,  as  no 
partnership  had  been  shown  to  exist  between  them,  and  that 
the  officers  of  the  company  could  not  enter  into  a  partnership 
with  Gray  which  would  be  binding  upon  the  company ;  that  the 
transactions  between  Burt  and  the  plaintiffs  were  not  loans  to 
the  Ulster  Iron  Company,  as  copartners  with  Horace  Gray  & 
Co.,  but  were  purchases  or  discounts  of  negotiable  paper ;  that 
the  only  remedy  of  the  plaintiffs  Was  directly  upon  the  drafts  or 
bills  of  exchange,  against  the  parties  thereto  ;  and  that  the  fii.ct 
of  the  money  obtained  by  Burt  on  the  discount  of  the  drafts 
having  been  applied  to  carrying  on  the  business,  conducted  with 
the  iron  works  leased  by  Horace  €hray  d&  Co;,  did  not  create 
any  liability  of  the  Ulster  Iron  Company  as  copartners  with 
Horace  Gray  &  Co.,  or  otherwise,  to  pay  the  drafts  so  dis 
counted,  or  the  amount  so  applied  to  carrying  on  the  said 
business. 

The  counsel  for  the  plaintiffs  contended  that  the  defendants 
were  liable  to  the  plaintiffs  under  the  pleadings  ajid  proofii,  for 
the  amount  loaned  of  the  plaintiffs  for  the  purpose  of  carrying 
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Km  the  manufacture  of  iron  at  their  manufactory  in  the  village 
of  Saugerties. 

The  judge  decided  that  the  plaintiffs  were  entitled  to  recover 
against  the  defendants  for  the  sums  loaned  by  them  to  the  wit- 
ness Burt,  as  superintendent,  which  were  used  in  and  about  the 
business  of  manufacturing  iron  in  the  manufactory  at  Saugerties, 
as  testified  to  by  him ;  to  which  decision  the  counsel  for  tho 
I  £  f,'  i^mpany  excepted. 

The  judge  further  decided  that  the  plaintiffs  should  recover 
from  the  defendants  the  sum  of  $21,104,67,  to  which  decision 
the  counsel  for  the  company  excepted. 

John  Van  Vleck^  for  the  plaintiffs. 

John  C  Spencer,  for  the  Ulster  Iron  Co. 

fiy  the  Cotirt,  Wright,  J.  The  judge  who  tried  the  cause 
decided  that  the  defendants,  under  the  pleadings  and  evidence, 
werp  jointly  liable  to  the  plaintiffs  for  the  moneys  loaned  by  the 
latter,  and  which  were  used  in  and  about  the  business  of  manu- 
facturing iron  at  the  Ulster  Iron  Works,  in  1847.  This  is  cor- 
rect, if  by  the  terms  of  the  agreement  of  September,  1843, 
Horace  Gray  and  the  Ulster  Iron  Company  sustained  the  re- 
lation of  partners,  as  respected  third  persons,  and  the  money 
was  loaned  to  the  supposed  partnership  or  to  the  agent  of  the 
partnership  as  such.  If  they  are  to  be  made  to  respond  jointly 
for  th^  debt  due  to  the  bank,  it  must  be  on  a  construction  of  that 
agreement ;  the  money  having  been  used  at  the  works  during 
its  continuance  in  the  business  of  manufacturing  iron. 

It  is  now  well  settled  that  the  rule  is  not  universal  that  a 
communion  of  profits  creates  partnership.  A  party  may  stipu- 
late for  a  compensation  proportioned  to  the  profits  of  a  particu- 
lar trade  or  business,  and  not  be  a  partner  even  as  to  third 
persons ;  but  if  he  stipulates  for  an  interest  in  the  profits  of  the 
business,  as  such,  which  would  entitle  him  to  an  account  as  a 
partner,  then  he  is  to  be  holden  liable  to  third  parties  as  a  part- 
ner.   The  compensation  of  a  servant  or  other  employee,  for  per- 
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sonal  services,  may  be  regulated  by  the  profits  of  the  business. 
So,  also,  ivhere  land  or  other  property  is  leased  to  another,  for 
a  particular  business,  the  rent  may  be  stipulated  to  be  paid  pro- 
portionately to  the  profits.  {Champion  v.  Bosiwick,  IS  WeruL 
184.  Vanderburgh  y,  Hull,  20  Id.  70.  Burckle  v.  Eckart, 
1  Denioy  341-»  Heimstreet  v.  Howland,  5  Id,  68.  Cliase  v. 
Barreity  4  Paige,  160.  Bayer  w.* Anderson,  2  Leigh,  660. 
Perrine  v.  Hankinson,  6  Hcdstead,  184.  3  Ketifs  Own.  82%3Jt  • 
Gaw  on  Part,  19.  CoL  an  Part,  by  Perkifis,  sec.  25.  Loomis 
V.  Mars/uUl,  12  Conn.  Rep.  69.)  The  reason  given  for  the 
distinction  above  stated  is  this.  In  a  case  where  the  stipulation 
is  for  a  compensation  proportioned  to  the  profits,  without  hav- 
ing a  specific  lien  upon  such  profited  the  exclusion  of  other  cred- 
itors, it  is  for  the  interest  of  the  creditors  that  the  party  should 
be  compensated  in  that  way,  instead  of  receiving  a  fixed  com* 
pensation,  whether  the  business  produces  profits  or  otherwise. 
On  the  other  hand,  if  the  stipulation  is  for  an  interest  in  the 
profits  of  the  business,  which  would  entitle  the  party  to  an  ac- 
count, and  give  him  a  specific  lien  or  a  preference  in  payment 
over  other  creditors,  and  the  full  benefit  of  the  increased  profits 
of  the  business,  without  any  corresponding  risk  in  case  of  loss, 
it  would  operate  unjustly  as  to  other  creditors*  Hence,  it  is 
right  in  principle,  that  the  party  should  be  holden  to  be  liable 
to  third  persons  as  a  partner  in  the  latter  case,  but  not  in  the 
first.  {Cary  ofi  Part.  11,  fwte  I.  Champion  v.  Bostwick,  18 
Wend.  184.) 

The  agreement  of  September,  1843,  is  set  forth  in  the  com- 
plaint, and  not  being  denied  by  the  answer,  is  to  be  taken  as  true. 
By  that  agreement,  the  Ulster  Iron  Company  leased  to  Horace 
Gray,  for  the  term  of  five  years,  certain  real  property  in  Sau- 
gerties,  in  the  county  of  Ulster,  on  which  were  mills,  machinery 
and  water  power  for  the  manufacture  of  iron.  As  rent  of  the 
demised  premises,  Gray  stipulated  to  pay  to  the  company  "one 
fourth  part  of  the  net  profits  arising  from  the  premises,  and  the 
manufacture  of  iron  thereon,  after  deducting  all  charges,  ex- 
cepting commissions  on  sales  at  New- York,  the  personal  ser- 
vices of  Gray,  and  the  general  superintendence  at  Saugerties, 
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which  were  not  to  be  charged  in  making  up  profits."  Gray  was 
to  provide  all  the  funds  necessary  for  the  manufacture  of  bar 
iron  to  the  best  advantage  on  the  demised  premises,  and  all  the 
necessary  capital  in  cash  or  otherwise,  as  should  be  required  for 
such  manufacture.  He  was  authorized  to  expend  in  putting  the 
works  in  order,  and  in  additional  machinery,  a  sum  not  to  exceed 
$5000,  f(Mr  which  sum  so  expended,  the  company  was  to  allow 
him  interest,  until  the  accruing  rent  should  be  equal  to  the 
expenditure.  It  was  further  stipulated  that  any  loss  that  might 
occur  should  be  charged  to  the  profit  and  loss  account,  but  the 
company  was  not  to  be  liable  to  repay  any  moneys  already  pre- 
viously received  by  them  as  rent,  or  be  liable  for  any  loss  or 
deficiency  at  the  end  of  the  demised  term.  Of  the  fourth  part 
of  the  profits  which  were  to  be  paid  as  rent,  one-half  was  to  be  paid 
annusJly,  and  the  balance  at  the  end  of  the  term,  with  interest ; 
snch  interest  to  be  yearly  added  to  the  principal.  Gray,  in 
furnishing  the  capital  to  carry  on  the  business,  was  authorized 
to  charge  interest  on  his  advances,  at  the  rate  of  six  per  cent 
per  annum,  and  was  to  allow  interest  on  all  moneys  in  his  hands 
arising  from  the  manufacture.  It  was  also  agreed  that  the 
Stockbridge  and  Port  Hoary  pig  iron  might  be  used  in  the 
manufikcture  of  iron  on  the  demised  premises,  and  if  so  used 
should  be  charged  at  its  fair  market  price ;  the  price,  and  all 
other  questions  under  the  agreement,  to  be  decided  by  Joseph 
Tuckerman  of  the  city  of  New- York,  who  was  to  make  up  the 
yearly  accounts  of  the  profits. 

Is  this  a  stipulation  for  a^roportion  of  the  profits  as  a  meas* 
ure  of  compensation  for  the  use  and  occupation  of  the  demised 
premises,  or  is  it,  in  contradistinction  thereto,  an  agreement  for  a 
specific  interest  in  the  profits  as  profits?  I  think  that  it  is 
clearly  of  the  latter  character.  The  provisions  of  the  agree- 
ment look  to  a  direct  interest,  by  the  company,  in  the  profits 
to  be  actually  made  from  the  manufacture  of  bar  iron  on  the 
premises.  The  contract  between  the  parties,  is,  in  effect,  this. 
A  company,  incorporated  for  the  manufacture  of  iron^  haviug 
mills,  machinery  and  water  power,  agree  with  an  individual  for 
the  use  of  the  same  for  five  years.    The  object  of  the  contract 
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is  the  manufacture  of  iron.  The  funds  needed  are  to  be  advanced^ 
the  labor  performed,  and  the  business  actually  superintended 
by  Gray.  Gray  is  to  procure  and  disburse  the  money  for  the 
purchase  of  materials,  the  payment  of  workmen,  and  to  meet 
all  the  expenses  incident  to  the  manufacture,  to  thd  best  adradoh 
tage  to  the  parties.  An  account  of  the  net  profits  is  to  be  an- 
nually made  up.  In  making  t:^  this  account.  Gray  is  to  be 
allowed  by  the  company,  interest  on  his  advance  of  funds,  and  to 
pay  interest  on  all  moneys  in  his  hands  arising  from  the  manu- 
facture. All  charges  are  to  be  deducted,  except  oommissions  on 
sales  at  New-Tork,  Gray's  personal  services,  and  the  general 
superintendence  of  the  establishment.  Should  a  certain  de* 
scription  of  pig  iron  be  used,  it  is  to  be  charged  in  the  acoount 
at  its  fair  market  price,  and  in  case  of  disagreement  as  to  the 
price,  it  is  to  be  adjusted  by  the  person  named  to  make  up  tiie 
yearly  account  of  profits.  The  losses  that  might  occur  are  to%e 
charged  in  the  profit  and  loss  account,  although  the  company  are 
not  to  be  liable  to  repay  any  moneys  already  previously  received 
by  them,  or  be  liable  for  any  loss  or  deficiency  at  the  end  of  Graf's 
term.  The  account  of  actual  profits  being  annually  made  up 
in  accordance  with  the  stipulations,  the  company  is  to  have  the 
one-fourth  part  thereof. 

It  is  unnecessary  to  decide  whether  under  this  agreemmit,  as 
between  the  parties  themselves,  they  would  be  partners ;  but  as 
respects  third  persons,  it  i^ppears  to  me  that  that  relation  legally 
exists.  What  was  to  be  received  by  the  company  was  only 
payable  out  of  profits  actually  made  in  the  manufacture  of 
iron.  They  had  then  a  direct  interest  in  such  profits.  As  was 
said  in  Dob  v.  Halsey^  (16  John.  40,)  "  he  who  takes  a  part  of 
the  profits  indefinitely,  shall  by  operation  of  law  be  made  liable 
for  losses ;  upon  the  principle,  that  by  taking  a  part  of  the 
profits,  he  takes  from  the  creditors  a  part  of  that  fund  which  is 
the  security  for  the  payment  of  thdir  debts.  {See  also  Everett 
V.  Coe,  5  Denio,  180;  Hasketh  v.  Blanchard,  4  East,  144.) 
The  case  is  not  like  that  of  Heimsireet  v.  Howla^d^  (5  DemOy 
68,)  where  one  leased  a  ferry  to  another,  the  latter  to  take 
charge  of  the  business,  pay  all  the  expenses,  and  pay  over  to  the 
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lessor  one^half  of  the  gross  receipts  for  ferriage ;  and  it  is  clearly 
distmgnishable  from  Bof/er  y.  Anderson,  (2  Leigh,  550,)  and 
Perrine  v.  'Hankinsan,  (6  HcUst  181.  >s. 

•HEt  is  urged  that  the  Ulster  Iron  Company,  being  a  corpora-* 
tbn,  could  not  legally  form  a  partnership  with  an  individual.^ 
This  company  was  incorporated  in  1831,  for  the  purpose  of  man-* 
ttfacturing  iron.    It  might,  therefore,  lawfully  exercise  the  pow- 
ers expressly  granted  to  it,  and  those  necessarily  to  be  implied, 
to  enable  it  to  answer  the  specific  purpose  of  its  creation.    I 
entertain  no  doubt  that  under  its  charter,  the  company  waS  ca- 
pable of  making  the  contract  with  Gray  set  forth  in  the  plead- 
ings.  ^That  cettlract  related  to  ike  business  for  which  the 
company  was  incorporated,  and  was  but  a  mode  of  furthering 
the  specific  purpose  of  its  creation.     Strictly,  perhaps,  corpora- 1 
tions  should  be,  and  are  restricted  from  contracting  partnerships  | 
with  individuals  or  corporations,  and  as»  between  the  parties  to 
the  contract,  acting  upon  equal  knowledge,  a  question  of  validity 
might  be  raised ;  but  a  corporation  may  contract  with  an  indi^ 
vidual  in  furtherance  of  the  object  of  its  creation,  the  effect  of 
which  contract  may  be  to  impose  upon  the  company  as  respects  I 
the  community,  the  liabilities  of  a  partner.  1 1  cannot  think  that  | 

-  a  Corporation  may  so  shape  its  contracts  relating  to  the  business 
for  which  it  was*  incorporated,  as  to  share  jointly  with  an  indi- 
vidual in  the  profits  of  such  business ;  subtract  its  interest  in 
the  profits,  from  the  fund  on  which  the  creditors  of  the  concern 
had  a  right  to  rely  for  the  payment  of  the  debts  due  to  them ; 
and  when  called  upon  by  such  creditors,  be  perinitted  to  escape 
•liability  altogether,  on  the  ground  that  the  profits  were  realized 
as  the  partner  of  an  individual,  which  relation  the  corporation 
could  not  legally  occupy.  I  know  of  no  sound  reason  why  ^1 
corporation,  more  than  a  natural  person,  who  participates  in  the 
profits,  as  such,  of  a  particular  business  in  which  it  may  law- 
fully engage,  should  not  be  hoMen  liable  to  the  public  for  losses.  / 

It  is  further  insisted  by  the  counsel  for  the  company,  that  the^ 
money  was  n9t  loaned  to  the  supposed  partnership,  or  to  the 
agent  of  the  partnership  as  such ;  that  the  loans  were  made  to 
Burt  as  agent  of  Horace  Gray,  on  his  drafts  on  H.  Gray  &, 


480  CASES  IN  THE  SUPREME  COURT. 

Catskill  Bank  v.  Gray. 
i 

Co. ;  that  the  transactioa  was  a  discount  and  purchase  of  nego- 
tiable paper,  and  the  plaintiffs'  remedy  is  confined  to  the  paper ; 
that  the  fact  that  the  money  received  by  Bart  was  applied  to 

#  the  business  of  the  partnership,  does  not  entitle  the  plaintiffs  to^ 
^  recover  it  of  the  copartners.    The  money  sought  to  be  recovered 

*  was  loaned  to  Burt,  as  superintendent  of  the  Ulster  Iron  Works, 
and  applied  by  him  to  the  business  being  eonducted  under  the 
agreement  of  September,  1848.  The  plaintiffs  do  not  seek  to 
directly  charge  the  defendants  as  parties  to  the  bills  of  exchange, 
but  ^n  a  joint  liability  for  money  had  and  received.  The  fact 
that  Burt  was  superintendent  of  the  iron  works  when  the  loan 
was  effected  and  applied,  is  found  by  the  judge.  He  was  the 
superintendent  or  agent  at  the  works,  in  carrying  out  the  agree- 
ment between  Gray  and  the  company.  The  money  was  obtiuned 
by  him  as  such  superintendent  and  applied  for  their  joint  and 
mutual  benefit.  The  bank  certainly  knew  that  Burt  was  acting 
as  the  agent  of  third  persons  in  procuring  the  loan.  He  pro- 
fessed to  act  for  others ;  and  it  is  not  unreasonable  to  conclude 
that  the  plaintiffs,  in  loaning  these  funds,  had  regard  to  the 
eventual  liability  of  the  principals,  whoever  they  might  be,  if  it ' 
should  become  necessary  to  resort  to  them.  In  Emly  et  al. 
V.  Lye  et  al  (15  Ehisty  6,)  the  action  being  upon  a  bill  of  exchange 
drawn  by  one  of  the  partners  of  a  concern,  in  his  own  name, 
which  was  discounted  by  the  plaintiffs,  and  the  money  went 
to  the  use  of  the  firm,  it  was  held  that  the  plaintiffs  could 
not  recover,  either  upon  the  bill  or  the  money  counts.  Lord 
EUenborough  observed  that  the  counts  on  the  bill  had  been 
properly  a))andoned,  for  unquestionably  on  a  bill  of  exchange 
drawn  by  one  only,  it  cannot  be  allowed  to  supply  by  intend- 
ftent  the  names  of  others,  in  order  to  charge  them ;  and  consid- 
ering it  a  mere  discount  or  sale  of  the  bill,  he  also  held  that  there 
was  no  joint  liability  of  the  defendants  for  money  had  and  received, 
and  that  it  was  the  individual  transaction  of  the  partner  who 
drew  the  bill ;  and  all  the  other  judges  expressed  similar  opin- 
ions. I  do  not,  however,  deem  this  case  in  all  its  Mpects  simi- 
lar to  the  one  under  consideration.  The  agreement  of  September, 
1843,  contemplated  that  there  should  be  a  general  superintend- 
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ent  of  thd  businesB  of  manufacturing  iron,  though  as  between  the 
parties  thereto,  payment  for  his  seryices  was  not  to  be  charged 
in  making  up  the  account  of  profits.  This  superintendent  draws 
the  bills  that  were  discounted  bv^the  plaintiffs,  signing  them  in 
the  character  of  superintendent/  He  must  have  acted  exclu- 
sively as  the  agent  of  Gray,  in  drawing  and  negotiating  the  bills, 
to  render  the  facts  ef  this  case  similar  to  those  of  Emit/  v.  Lye. 
The  facts  must  have  shown  the  transaction  to  have  l>een  a  mere  dis- 
count or  sale  of  bills.  But  it  seems  to  me  necessarily  to  be  implied 
from  the  decision  of  the  judge  that  he  found  the  £ict  that  Burt 
acted  as  the  agent  of  the  defendants,  and  not  exclusively  as  the 
agent  of  Gray.  Whether  that  finding  is  sustained  by  the  evi- 
dence, is  not  a  question  to  be  entertained  on  a  bill  of  exceptions. 

New  trial  domed. 

[Albany  Qekeral  TerM|  December  1, 1851.    Parker^  Harris  and  Wright^ 
Jtiatices.] 


W.  and  G.  Goodtear,  appellants,  vs,  Watson,  respondent. 

A  surety,  who  pays  the  debt  of  his  principal,  for  which  he  is  boand,  is  entitled 
to  every  remedy  which  the  creditor  has  against  the  pBneipaL 

Upon  this  principle  the  s^ety  has  the  right  to  have  the  original  debt  assigned 
to  him,  and  the  instmment  by  which  it  is  eyidenced.  And  in  his  hands  a 
judgment  against  principal  and  snrety  for  the  original  debt,  is  a  subsisting 
obligation,  and  may  be  enforced  against  the  principal. 

Accordingly,  where  a  surety  paid  a  Judgment,  recovered  against  himself  and 
the  principal  debtor,  and  took  an  assignment  thereof,  for  his  own  benefit;' 
Held  that  such  payment  did  not  extinguish  the  Judgment,  but  that  after  the 
death  of  the  principal,  payment  of  it  according  to  its  priority  of  date,  out  of 
the  assets  of  the  principal  debtor,  might  be  decreed  by  the  surrogate. 

Appeal  from  the  decree  of  the  surrogate  of  the  county  of 
Schoharie,  in  the  matter  of  the  final  settlement  of  the  aooounta 
of  the  administrator  and  administratrix  of  the  estate  of  Loren 
Thompson,  deceaa^ 
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On  the  16th  of  March,  1841,  a  judgment  was  entered  np  in 
the  supreme  court,  on  bond  and  warrant  of  attorney,  in  favor  of 
William  Mann  against  the  deceased  and  Abraham  L.  Lawyer, 
for  $658,76  debt,  and  $16^91  damages  and  costs.  The  judgment 
was  entered  on  a  claim  against  the  deceased,  for  money  borrow- 
ed by  him.  Lawyer  signed  a  joint  promissory  note  first,  yid 
afterwards  the  bond,  as  the  surety  of  the  deceased.  Li  January, 
1845,  Abrah«fft  L.  Lawyer,  one  of  the  defendants  in  the  judg- 
ment, bargained,  sold  and  conveyed  to  Martin  A.  Watson,  the 
respondent,  all  his  personal  property  excepting  household  furni- 
ture, together  with  thirty  acres  of  land,  in  consideration  that 
Watson  would  pay  and  discharge  all  the  debts  which  Lawyer 
owed  or  was  liable  to  pay  at  that  date,  amounting  t6  eight  or 
nine  hundred  dollars.  The  property  sold  and  conveyed  was  suf- 
ficient to  pay  lawyer's  debts  and  liabilities,  and  Watson  went 
into  the  possession  of  the  same.  This  judgment  was  one  of  the 
debts  that  Watson  agreed  to  pay.  On  the  24th  of  December, 
1844,  there  was  due  on  the  judgment  the  sum  of  $424,12.  In 
February,  1845,  Watson  paid  $250  on  it ;  in  May,  1845,  $75; 
and  on  the  22d  of  December,  1845,  the  sum  of  $109,70,  being 
the  amount  due,  ih  full.  On  the  last  payment  being  made,  he 
took  from  Mann  an  assignment  of  the  judgment.  This  assign- 
ment, it  was  understood  between  Watson  and  Lawyer,  was  to  be 
for  the  benefit  of  Lawyer ;  that  if  any  thing  was  finally  obtained 
from  Thompson  on  the  judgment,  it  was  to  go  to  lAwyer. 

The  estate  of  Thompson  was  insolvent,  the  assets  applicable 
to  the  payment  of  debts,  and  costs  and  expenses  of  final  settle- 
ment, being  only  $392,88.    The  appellants  were  the  owners  of  a 
judgment  against  the  deceased  for  $27,45,  docketed  in  the 
^  clerk's  office  of  the  county  of  Schoharie  on  the  12th  July,  1841. 

It  was  decreed  by  the  surrogate,  that  the  balance  of  the  aBsets 
of  the  estate,  after  paying  costs  and  expenses  of  final  settlement, 
be  paid  and  applied  by  the  administrators  upon  the  Mann  judg- 
ment assigned  to  Watson,  the  same  being  in  its  order  of  time  the 
first  and  oldest  debt  of  record  against  the  deceased,  and  then  due 
thereon  $614,68 ;  that  if  the  administrators  should  come  to  the 
possession  of  other  assets,  they  should  ps^  and  satisfy  the 
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amoimt  legally  and  equitably  due  on  said  assigned  jadgment, 
and  beyond  the  payment  of  the  same,  that  they  shoold  apply  the 
residue  of  the  assets  to  the  payment  of  the  other  debts  of  record, 
aeoording  to  the  priority  thereof;  and  the  sorplus  remaining 
after  the  payment  of  said  specialties,  should  be  applied  equally 
on  the  other  claims  held  by  the  simple  contract  creditors. 

J.  IL  Ramseffy  for  the  appellants^ 

A.  Taber,  for  the  respondent 

By  the  Ckmrty  Wright,  J.  The  case  shows  that  Lawyer 
paid  or  furnished  the  means  with  which  the  respondent  satisfied 
the  judgment  held  by  Mann,  and  that  an  assignment  was  taken 
of  the  same,  for  his  benefit  The  sum  of  #300  was  originally 
borrowed  from  Mann  by  the  deceased,  for  which  he  held  the 
joint  note  of  the  decedent  and  Lawyer.  No  part  of  the  money 
went  to  the  latter.  In  March,  1841,  a  judgment  was  entered 
for  the  debt,  on  the  joint  bond  and  warrant  of  attorney  of  the 
intestate  and  Le^wyer.  Subsequently,  and  in  the  lifetipie  of  the 
deceased,  the  judgment  was  paid.  We  have,  therefore,  the  case 
of  a  judgment  against  a  principal  debtor  and  his  surety ;  by 
which  judgment,  so  far  as  the  creditor  was  concerned,  both  be- 
came principal  debtors.  The  surety  pays  the  judgment ;  and 
the  questions  arise,  whether  both  in  law  and  equity  the  judg* 
ment  is  to  be  regarded  as  extinguished ;  and  the  assignment^ 
haying  no  subsisting  obligation  in  the  hands  of  the  surety,  a 
mere  nullity ;  or  whether  the  surety  has,  in  equity,  the  right 
as  against  the  principal  debtor,  to  be  substituted  for  the  cred- 
itor, and  to  have  an  assignment  for  .his  benefit  and  protection, 
not  only  of  any  independent  collateral  securities,  but  also  of  the 
ori^nal  debt  and  the  judgment  by  which  it  is  evidenced.  The 
surrogate  could  properly  entertain  these  questions ;  for  <mi  set- 
tling the  accounts  of  executors  airi  administrators,  he  may  adju- 
dicate and  pass  upon  the  duma  of  creditors  legally  or  equitably 
due.    (6  Pa^e,  20.    7 /A  691.) 

At  law,  as  a  general  principle,  the  paymentof  a  judgment,  by 
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any  one  of  the  parties  bound  by  it,  eztingoifihes  it.  The  debt 
being  paid,  the  title  derived  under  the  judgment  has  become 
fundus  qficioj  and  therefore  an  assignment  would  be  utterly 
useless.  This  principle  has  in  several  eases,  in  a  court  of  law, 
been  held  to  reach  a  mere  surety,  who  pays  the  debt;  and  he 
has  been  left  to  his  remedy  against  the  principal  for  money  paid, 
or  to  be  subrogated  in  the  place  of  the  creditor  by  a  court  of 
^uity.  ( Ontario  Bank  v.  Walker,  1  HiU,  658.  Bank  of  Sor  y 
Ihw,  V.  Ahhot,  3  Z?e»to,  181.)  In  C&rey  v.  White,  (8  Barh. 
S.  C.  Rept  12,)  the  court  concedes  the  general  jBPPciple  even  as 
to  payment  by  a  surety,  in  ordinary  cases ;  but  draws  a  dis- 
tinction in  favor  of  an  accommodation  indorser  of  negotiable 
paper,  sued  under  the  act  of  April,  1882,  authorizing^ joint 
judgment,  against  all  the  parties  to  iii#  original  instrument. 

But  in  the  view  of  a  court  acting  on  the  principles  of  enlarged 
equity,  should  the  judgment  be  held  to  be  extinguished  as  against 
the^principal  debtor,  when  payment  is  made  by  the  surety?  It 
is  but  naked  equity  that  a  person  bound  for  another  as  a  mere 
surety,  and  paying  off  the  debt,  should  be  reimbursed  by  his 
principal,  and  shflTald  be  put  in  the  place  of  the  creditor,  and  be 
entitled  to  every  remedy  which  he  has  to  enforce  every  security, 
and  all  means  of  payment.  Rules,  merely  technical,  should  not 
be  permitted  to  interfere,  contrary  to  the  intentions  of  the  par- 
ties, as  well  as  the  demands  of  justice,  to  shield  the  debtor  from 
the  moral  obligation  to  reimburse  the  party  bound  for  him,  and 
paying  his  debt.  By  the  civil  law,  payment  by  the  surety  did 
not  operate  to  extinguish  the  original  debt ;  but  it  held  the  trans- 
action between  the  surety  and  the  creditor,  according  to  the  pre- 
sumed intention  of  the  parties,  to  be  not  so  much  a  payment  as 
a  sale  of  the  debt.  {Stor.  Eq.  Jur,  i  499,  and  note.)  "  It  is  not 
wonderful,"  says  Judge  Story,  "  that  courts  of  equity,  with  this 
enlarged  doctrine  in  view,  which  is  in  entire  conformity  to  the  in- 
tention of  the  parties,  as  well  as  the  demands  of  justice,  should  have 
struggled  to  adopt  it  into  the  equity  jurisprudence  of  England. 
The  opposing  doctrine  is  founded  more  on  technical  rules  than  on 
any  solid  reasoning,  founded  in  general  equity."  It  is  a  general 
and  well  established  principle  in  the  English  courts  of  equity,  in 
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our  owB  and  in  many  of  our  sister  states,  (using  the  language  of 
Sir  Samuel  Bomily,  in  Craythome  v.  Swinbumey  (14  Ves.lQO^) 
cited  with  approbation  by  Lord  Eldon,)  that  *'  a  surety  will  be 
entitled  to  every  remedy  which  the  creditor  has  against  the^prin- 
cipal  debtor,  to  enforce  every  security  and  all  means  of  payment ; 
to  stand  in  the  place  of  the  creditor,  not  only  through  the  me- 
dium of  contract,  but  even  by  means  of  securities  entered  into 
without  the  knowledge  of  the  surety,  having  a  right  to  ha^e 
those  securities  transferred  to  him,  though  there  was  no  stip«* 
lation  for  that ;  and  to  avail  himself  of  all  thoso^  securities 
against  the  debtor."  '^  That  a  surety,''  says  Ch.  J.  Spencer,  in 
CUuon  V.  Marrisy  (10  John.  589,)  ^'  who  pays  a  debt  for  his 
principal  has  a  right  to  be  put  in  the  place  of  a  creditor,  and  to 
avail  himself  of  every  mans  the  creditor  has  to  enforce  payment 
against  the  principal  debtor,  is  a  principle  which  I  had  supposed 
incontestable ;"  and  he  cites,  with  full  approval,  the  case  of 
Parsons  v.  Briddock,  (2  Vemm^  608.)  "The  right  of  sub- 
stitution," says  Mr.  Justice  JohnctOn,  in  delivering  the  opinion 
of  the  court  of  appeals  in  Mathews  v.  AUciny  (1  Comst,  595,) 
"  does  not  depend  at  all  upon  any  request  or  contract  on  the 
part  of  the  debtor  with  the  surety,  but  grows  rather  out  of  the 
relations  existing  between  the  surety  and  the  creditor,  and 
is  founded  not  upon  any  contract,  express  or  implied,  but 
springs  from  the  most  obvious  principles  of  natural  justice." 
The  rule  that  the  surety  who  pays  off  the  debt  of  the  principal, 
for  which  he  is  bound,  is  entitled  to  every  remedy  which  the 
creditor  has  against  such  principal,  has  been  thought  fully  to 
justify  and  support  the  conclusion  that  he  has  the  right  to  have 
the  original  debt  assigned  to  him,  and  t&e  instrument  by  which 
U  is  evidenced ;  and  that  in  the  hands  of  the  surety,  a  judgment 
against  the  principal,  for  the  original  debt,  is  a  subsisting  obli- 
gation, and  may  be  enforced  against  the  principal.  {Parsons 
V.  Briddock,  2  Vernon^  608.  Ex  parte  Crisp,  1  AtkitiSy  136. 
Robinson  v.  Wilson,  2  Madd.  434,  and  cases  cited.  Clason 
V.  Morrisy  10  John.  624.  Skate  Bank  v.  Fletcher^  5  Wend. 
86.  Storms  \.  Thorn,  3  Barb.  S.  C.  Rep.  314.  Cheesebrmgh 
v.  Millard,  1  Jokn.  Ch.  409,    Sprigg  v.  Broman,  6  Lou.  Rsp^ 
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206.  Eddy  v.  Trover,  6  Paige,  521.  Siwys  Eq.  Jwr.  J  ^MB, 
and  cases  cited.)  The  Snglish  equity  courts  and  our  own,  until 
a  recent  period,  have  followed  oat  the  Soman  law  to  its  full  ex- 
tent/ Such  is  the  current  of  our  own  decisions  up  to  the  present 
time,  and  such  were  those  of  EngUnd  up  to  a  period  when  tbey 
ceased  to  have  controlling  force  upon  our  courts.  Lord  EldcHi, 
however,  in  the  case  of  Copis  r.  Middlettm,  (1  Turn.  ^  Rum. 
^  224,)  was  of  the  opinion  that  the  general  rule  that  in  equity  the 
surety  is  entitled  to  the  beneftt  of  all  the  securities  which  the 
creditor  has  against  the  principal,  must  be  qualified  by  ccosid* 
ering  it  to  a{)ply  to  such  securities  as  continue  to  exist,  and  do 
not  get  back,  upon  payment  to  the  person  of  the  prindpal  debtor ; 
and  Lord  Brougham,  in  Hodgson  v.  Shaw,  (3  Mylne  4*  Keen^ 
183,)  adopts  the  rule  in  its  modified  f<»m,  and  attempts  to  show 
that  it  is  consistent  with  the  general  language  of  the  authoritiesi 
that  the  surety  paying  is  entitled  to  every  remedy  whioh  the 
creditor  has.  The  whole  of  their  reasoning  proceeds  upon  the 
narrow  and  technical  ground,  that  by  the  payment  by  the  surety, 
the  original  debt  is  extinguished;  instead  of  regarding  the 
transaction  between  the  surety  and  the  creditor,  as  it  is  evidently 
inteilded  by  them,  rather  a  sale  of  the  debt  than  a  payment.  I 
find  no  case  in  our  own  courts  of  equity  where  so  mere  a  technical- 
ity has  been  permitted  to  defeat  the  demands  of  justice ;  on  the 
other  hand,  the  leading  case  of  Clason  v.  Mortis  inaint>ain8  the 
contrary  doctrine.  The  counsel  for  the  appellants  oontends  that 
that  and  others  cited  were  cases  of  separate  judgments,  against 
principal  and  surety,  and  in  that  respect  are  distinguishable 
from  the  present  case :  but  Lord  Eldon  modifies  the  rule  solely  \ 
on  the  technical  grouncl  that  payment  of  the  original  debt  extin-  1 
guishes  it.  In  Clason  v.  Morris,  separate  ju^^ents  were  re- 
covered for  the  same  debt,  against  the  principal  and  his  sureties. 
The  trustees  paid  the  debt,  and  took  an  assignment  of  the  judg- 
ment against  the  principal.  Here  the  original  debt  was  paid 
by  the  surety,  and  technically  both  it  and  the  judgment  against 
the  principal  were  extinguished.  The  reason  of  the  modem 
modified  rule  would  be  as  fairly  applied  as  though  but  one  judg- 
ment had  beeii  recovered  against  the  surety  and  the  principal 
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-debtor.'  Yet  the  court  of  errors  held  that  as  between  principal 
and  surety,  the  judgment  was  not  extinguished  by  the  pa}rment, 
but  that  in  the  hands  of  the  surety,  it  was  available  against  the 
debtor.  I  think,  therefore,  upon  the  principles  of  enlarged 
equity,  and  the  decisions  of  our  own  courts  acting  upon  them,  pay- 
tnent  by  Watson  as  the  trustee  of  Lawyer,  the  surety,  of  the 
Mason  judgment,  did  not  extinguish  it,  so  that  the  assignment  in 
the  hands  of  Lawyer's  trustee,  could  not  have,  in  equity^  any 
subsisting  obligation ;  and  that  ttie  decree  of  the  surrogate  ad- 
judging payment  of  it  according  to  its  priority  of  date,  out  of 
the  assets  of  the  principal  debtor,  was  not  erroneous. 

There  is  no  force  in  the  point  that  the  surrogate  should  have 
decreed  all  the  debts  against  the  decedent  to  be  paid  proportion- 
ably,  without  reference  'to  their  dignity  or  priority  of  right  at 
law.  The  general  doctrine  in  chancery,  that  equality  is  equity, 
and  that  assets  are  to  be  distributed  equally,  has  no  application 
to  a  case  where  the  statute  commands  a  preference  to  be  ^ven. 
(2  R,  S.  87,  i  29,  sub.  8.)  An  act  of  the  legislature  is  as  bind- 
ing in  equity  as  at  law. 

In  the  progress  of  the  hearing,  an  objection  was  raised  against 
ihe  surrogate  taking  further  cognizance  of  l3ie  respondent's 
claim,  on  the  ground  that  the  surrogate  was  related  to  Watson's 
irife.  No  proof  was  offered  as  to  the  affinity,  and  the  objection 
seems,  after  some  conversation,  to  have  been  abandoned. 

The  decree  of  the  surrogate  should  be  affirmed. 

[Albany  Gbneral  Term,  December  1, 1861.  Parker,  Harris  and  Wright, 
Justices.] 
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Person,  committee  of  Fuller,  a  lo^tic,  vs.  Warren,  Ham- 
lin and  Bartlett. 

Under  the  exception  contained  in  section  118  of  the  code,  an  action  may  be 
brought  by  the  committee  of  a  lunatic,  alone,  for  the  purpose  of  setting  aside 
an  act  or  deed  dono  by  the  lunatic  while  such. 

A  bond  and  warrant  of  attorney,  executed  by  a  person  who  b  subsequent^ 
found  by  inquisition  to  have  been,  at  the  time,  of  unsound  mind,  so  that  he 
was  incapable  of  governing  himself  or  managing  his  a&irs,  dtc.,  and  a  judg- 
ment entered  thereon,  by  confessifiii,  are  not  absolutely  void,  and  will  not 
be  set  aside,  unconditionally,  whdM  it  appears  thmi  the  evidence  that  the 
alledged  lunatic  was  for  several  years  prior  to  the  execution  of  the  bond 
and  warrant  permitted  by  his  friends  to  exchange  lands,  to  buy  and  sell 
real  and  personal  property,  and  to  give  notes,  bonds  and  mortgages,  and 
there  is  no  notice,  fhiud,  or  want  of  good  ftith  alledged  in  the  pleadings. 

But  such  judgment,  and  all  subsequent  proceedings,  may  bo  set  aside  on, 
terms,  in  the  discretion  of  the  court 

The  defendant  Bartlett  and  John  C.  Fuller,  the  lunatic,  exe- 
cuted and  delivered  to  the  defendant  Warren  a  bond  and  warrant 
of  attorney,  bearing  date  the  22d  day  of  February,  1848,  by 
virtue  of  which  the  defendant  Warren  caused  judgment  to  be 
perfected  on  the  22d  day  of  February,  1848,  for  $1300  debt  and 
$16,50  damages  and  costs.  Execution  was  issued  upon  the 
judgment  to  the  sheriflf  of  Erie  county,  who,  on  the  29th  day  of 
July,  1848,  sold  certain  real  estate  belonging  to  Fuller  to  the 
defendant  Warren,  and  on  the  16th  day  of  September  following 
he  sold  other  real  estate  owned  by  said  Fuller,  to  the  said  de- 
fendant Warren.  Certificates  of  such  sales  were  made  out,  exe- 
cuted and  delivered  to  Warren,  and  he,  on  the  23d  day  of  Sept. 
1849,  assigned  the  certificates  to  the  defendant  Hamlin.  Deeds 
were  executed  by  the  sheriiT  and  delivered  to  Hamlin,  the  as- 
signee of  the  certificates.  On  the  15th  of  December,  1849,  upon 
proceedings  duly  instituted,  a  writ  in  the  nature  of  a  writ  de  lu- 
natico  inquirendo  was  executed,  and  by  the  inquisition  then 
taken  and  returned,  John  C.  Fuller  was  found  to  be  "  of  unsound 
mind  so  that  he  was  incapable  of  governing  himself  or  managing 
his  affairs,  and  had  been  in  that  state  ever  since  1881,  without 
enjoying  lucid  intervak."  On  the  return  of  the  inquisition,  the 
pliuntiff  was  duly  appointed  the  committee  of  the  person  and 
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estate  of  Fuller.  The  plaintiff's  complaint  alledged  that  Fuller, 
at  the  time  of  executing  the  hond  and  warrant  of  attorney,  and 
at  the  time  of  perfecting  and  docketing  the  judgment,  and  ever 
since,  had  been  of  unsound  mind,  and  incapable  of  governing 
himself,  being  a  lunatic  without  lucid  intervals,  and  that  the  de- 
fendant Bartlett  improperly  influenced  him  to  execute  the  bond 
and  warrant  of  attorney ;  and  demanded  judgment  that  the  bond 
and  warrant  of  attorney,  judgment  and  sales  be  set  aside  and 
vacated,  or  delivered  up  to  be  cancelled. 

A.  Savnn^  for  the  plaintiff. 

W.  C.  Johnson,  for  the  defendant  Warren. 

C.  Daniels,  for  the  defendant  Hamlin. 

Taggart,  J.  The  defendants  object  to  the  plaintiff's  right 
to  prosecute  this  action,  insisting  that  the  action  ought  to  have 
been  brought  in  the  name  of  the  lunatic  himself,  and  that.it  can- 
not be  sustained  in  the  name  of  the  committee. 

The  case  of  Petrie  v.  Shoemaker,  (24  Wend,  85,)  was  an  ac- 
tion of  ejectment  in  the  name  of  the  committee  of  a  lunatic  as 
plaintiff,  in  which  case  the  court  say  ^  The  action  is  wholly  mis- 
conoeivtd.  It  should  have  been  in  the  name  of  the  tion  compos  ; 
the  committee  have  no  estate  in  the  lands.  They  are  regarded 
as  mere  bailiffs  acting  under  the  direction  of  the  court  of  chan- 
cery, which  has  the  care  and  custody  of  idiots  and  lunatics,  and 
of  their  real  and  personal  estate ;"  and  cite  Shelf  ord  on  Lunacy^ 
179, 180,  889,  and  1  Collinson  on  Lunacy,  370,  cA.  28. 

So  in  the  case  of  Lore  v.  Schermerhom,  (1  HiU,  97,)  which  was 
an  action  by  the  committee  of  a  lunatic,  for  money  had  and  re- 
ceived by  the  defendant  to  the  use  of  the  lunatic,  and  for  money 
lent  and  advanced  by  the  lunatic  to  the  defendant,  the  court  say, 
^  It  is  unnecessary  to  inquire  whether  the  plea  is  bad ;  for  the 
action  is  misconceived.  It  should  have  been  brought  in  the 
name  of  the  lunatic.  In  Petrie  v.  Shoemaker,  (24  Wend.  85,) 
we  held  that  the  conmuttee  could  not  maintain  ejectment  on  the 
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title  of  the  Innatic."  ''  The  anthoritiea  on  this  subject  are  ani* 
form,  and  the  action  must  be  brought  in  the  name  of  the  Itmatie ; 
and  there  is  no  distinction  between  actions  concerning  the  realty 
and  those  relating  to  the  personal  estate.  The  committee  is  a 
mere  bailiff  or  servant,  and  the  interest  or  right  of  action  re- 
mains in  the  Innatic."  The  learned  justice  who  delivered  the 
opinion  cited  numerous  authorities  in  support  of  his  opinion,  and 
among  others  he  says  "  Mr.  Shelford  says  the  action  must  be 
brought  in  the  name  of  the  nan  compos,  whether  it  be  an  action 
of  trespass,  ejectment,  covenant  or  of  any  other  kmd.^  In  the 
case  of  McKUlip  v.  McKilUp,  (8  Barb.  552,)  the  court  say, 
"  The  action  is  improperly  brought  in  the  name  of  the  plaintiff 
as  committee  of  the  lunatic.  No  rule  of  law  is  better  settled 
than  that  a  lunatic,  by  the  appointment  of  a  committee,  loses  none 
of  his  estate,  rights  of  property,  or  rights  of  action.  All  suits 
affecting  his  person  or  property  must  be  prosecuted  in  his  name, 
except  those  provided  for  by  chapter  112,  page  90,  of  Laws  of 
1845.  That  statute,  it  seems,  was  passed  with  direct  reference 
to  this  settled  rule  of  the  common  law,  and  was  intended  to  ob> 
viate  some  inconveniences  experienced  by  authorizing  the  com- 
mittee to  sue  in  their  own  names  for  any  debt,  claim  or  demand 
transferred  to  them,  or  to  the  possession  and  control  of  which 
they  become  entitled  as  such  committee.  The  statute  does  not 
embrace  an  equitable  proceeding  like  this,  by  which  an  estate 
or  interest  in  real  estate  is  sought  to  be  established. 

On  the  part  of  the  plaintiff  it  is  insisted  that  this  rule,  as  to 
bringing  the  action  in  the  name  of  the  lunatic,  does  not  apply  to 
actions  brought  for  the  purpose  of  setting  aside  an  act  or  deed 
done  by  the  lunatic  while  such,  but  that  such  action  is  an  excep- 
tion to  the  general  rule.  In  the  case  of  OrtUy  v.  Messere,  (7 
John.  Ch.  139,)  the  chancellor  says, ''  It  is  not  necessary  for  the 
lunatic  herself  to  be  a  party  {Auntiff  with  her  committee  to  set 
aside  an  act  done  by  her  while  she  was  under  mental  disabHity." 
He  says  also,  ^^The  general  practice  is  to  unite  the  lunatic  with 
the  committee,  as  was  done  in  2  Vern.  678 ;  but  there  does  not 
appear  to  be  any  use  in  it,  or  any  necessity  for  it,  as  the  com- 
mittee have  the  exclusive  custody  and  control  of  the  estate  and 
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rights  of  the  lunatic.  The  lunatic  may  be  cougidered  a  party 
by  his  committee."  The  same  rule  is  recognized  in  the  case  of 
Gcrham  v.  Gorham^  (3  Barb.  Ch.  24.)  The  court  in  that  case, 
in  speaking  of  the  decision  in  the  case  of  Attorney  General  v. 
Parkhursi,  (1  Ch.  Ctzses,  112,)  say,  "  The  decision  in  that  case 
was  probably  based  upon  the  principle  that. the  lunatic  should 
not  be  compelled  to  stultify  himself,  and  I  am  not  aware  that  it 
has  ever  been  overruled.  It  was  therefore  properly  followed  by 
Chancellor  Kent  in  the  case  of  Ortley  v.  Messere,^ 

Aside  from  the  provisions  of  section  111  of  the  code,  I  can 
perceive  no  difficulty  in  determining  that  this  action  is  properly 
brought  in  the  name  of  the  committee  of  the  lunatic.  It  is  an 
action  brought  for  the  purpose  of  setting  aside  an  act  or  deed  of 
the  lunatic,  and  is  therefore  within  the  exception  to  the  general 
rule  respecting  actions  relating  to  the  real  or  personal  estate  of 
lunatics.  Sec  111  of  the  code  provides  that  every  action  must 
be  prosecuted  in  the  name  of  the  real  party  in  interest,  except 
as  otherwise  provided  in  section  113.  Sec  118  authorises  an 
executor  or  administrator,  a  trustee  of  an  express  trust,  or  a 
person  expressly  authorized  by  statute,  to  sue  without  joining 
with  him  the  person  for  whose  benefit  the  action  is  prosecuted, 
and  declares  that  a  trustee  of  an  express  trust  within  the  mean- 
ing of  the  section  shall  be  construed  to  include  a  person  with 
whom  or  in  whos^  name  a  contract  is  made  for  the  benefit  of  an- 
other. This  section  preserves  the  right  of  the  committee  to  sue 
in  oases  authorized  by  the  act  of  1845,  but  does  not  extend  such 
right  unless  the  committee  shall  be  deemed  to  be  "  a  trustee  of 
an  express  trusf 

I  am  inclined  to  think  that  section  111  of  the  code  has  changed 
the  rule.  The  action  is  brought  f<xc  the  benefit  of  the  estate  of 
the  lunatic.  By  the  appointment  of  the  committee  the  lunatic 
''  loses  none  of  his  estate,  rights  of  property,  or  rights  of  action.^ 
The  committee  have  no  estate  in  their  hands.  They  are  regarded 
as  mere  bailiffs,  acting  under  the  direction  of  the  court  of  chan- 
cery. The  committee  is  not  then  the  real  party  in  interest,  and 
fiannot  under  the  provisions  of  section  111  prosecute  this  action. 

It  remains  to  be  considered  whether  the  plaintiff  is  within  tha 
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exception  allowed  by  section  118.  He  is  not  an  executor  or  ad- 
ininistrator,  or  person  expressly  authorized  by  statute.  This 
action  was  an  exception  to  the  general  rule  previous  to  the  act 
of  1845,  and  was  not  included  within  the  provisions  oi  that  act 
That  is  the  only  statute  authorizing  the  committee  of  a  lunatae 
to  maintain  an  action  in  his  own  name  as  such  committee,  for 
the  benefit  of  the  lunatic  or  his  estate,  and  as  that  confers  no 
authority  to  bring  this  action,  the  plaintiff  cannot  avail  himself 
of  the  provisions  of  section  113,  which  excepts  firom  the  opera- 
tion of  section  111  persons  expressly  authorized  by  statute. 
The  committee  cannot  muntain  this  action  in  his  own  name,  un- 
less he  is  to  be  deemed  "  a  trustee  of  an  express  trust."  In  the 
ease  of  GrinneU  v.  Schmidt^  (3  Code  Rep.  19,)  which  was  an 
action  in  the  superior  court  of  New- York,  to  recover  for  damage 
to  com  shipped  by  the  plaintiffs,  (who  were  factors,)  in  their  owb 
names,  the  court  say,  "  It  is  the  duty  of  the  court  to  apply  the 
words  ^  trustees  of  an  express  trust'  to  cases  like  that,  and '  mer- 
cantile agents  and  factors,'  who  according  to  the  usage  and  cus- 
tom of  merchants  do  business  in  their  own  names  but  for  other 
parties,  are  trustees  in  the  strict  sense  of  the  term.  They  are 
so  in  fact,  and  they  have  always  been  held  liable  as  such  to  ao- 
.count  in  a  court  of  equity."  The  provisions  of  section  113  of 
the  code,  by  this  amendment  of  1851,  were  extended  to  reai^ 
such  cases  as  that  of  CrrinneU  v.  Schmidt.  That  amendment 
provides  that  "  A  trustee  of  an  express  trust  within  the  mean- 
ing of  the  section  shall  be  construed  to  include  a  person  with 
whom  or  in  whose  name  a  contract  is  made  for  the  benefit  of 
another ;"  but  it  does  not  extend  its  provisions  so  as  to  include 
a  case  like  this.  Unless  therefore  the  committee  of  a  lunatic  is 
a  trustee  of  an  express  trust,  within  the  meaning  of  section  113, 
the  plaintiff  must  fail  in  this  action. 

Bouvier's  Law  Dictionary  defines  trusts  as  follows:  '^Ist. 
Trust  is  an  equitable  right,  title  or  interest  in  property,  real  or 
personal,  distinct  firom  its  legal  ownership ;  or  it  is  a  personal 
obligation  for  paying,  delivering  or  performing  any  thing,  where 
the  person  trusting  has  no  real  right  or  security,  for  by  that  act 
be  confides  altogether  to  the  &ithfialnesB  of  those  intrusted. 
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This  is  its  most  general  meaning,  and  includes  deposits,  bail- 
ments and  the  like.  In  its  more  technical  sense  it  may  be  de- 
fined to  be  an  obligation  npon  a  person  arising  ont  of  a  oonfi* 
dence  reposed  in  him  to  apply  property  faithfully  and  according 
to  such  confidence."  Sd.  ^'  Trusts  are  either  express  or  implied. 
Ist.  Expresa  trusts  are  those  which  are  created  in  express  terms 
in  the  deed,  writing  or  will.  The  terms  to  create  an  express 
trust  will  be  sufficient  if  it  can  fairly  be  collected  upon  the  face 
of  the  instrument  that  a  trust  was  intended."  The  same  author, 
under  title  "  Committee,"  says,  when  speaking  of  the  committee 
of  a  lunatic's  estate  :  "The  committee  of  the  estate  is  bound  to 
administer  the  estate  faithfully,  and  to  account  for  his  adminis- 
tration. He  cannot  in  general  make  contracts  in  relation  to  the 
estate  of  the  lunatic,  or  bind  it  without  a  special  order  of  the 
court  or  authority  that  appointed  him." 

Jacob's  Law  Dictionaiy  defines  trust  as  follows :  "A  confidence 
which  one  man  reposes  in  another ;  but  as  generally  used  in  law, 
it  is  a  right  to  receive  the  profits  of  land  and  to  dispose  of  the  land 
itself,  in  many  cases  for  particular  purposes  as  directed  by  the  law- 
ful owner  as  pointed  out  by  the  settlement,  &c.  or  by  that  deed  of 
conveyance  which  created  the  trust."  In  the  same  book,  title  "  Idi- 
ots and  Lunatics,"  III,  it  is  said  "  The  doubt  whether  the  king  could 
grant  the  custody  of  an  idiot  to  one,  and  his  executors  proceeded 
upon  the  probability  of  the  executorship  devolving  on  an  infant 
who  being  held  incapable  of  managing  his  own  estate,  could 
scarcely  be  thought  a  proper  person  to  be  intrusted  with  the 
charge  of  the  person  and  lands  of  another.  The  court  of  King's 
Bench,  did,  however,  upon  an  issue  directed,  adjudge  the  grant 
to  be  good,  holding  it  to  be  a  trust  coupled  with  an  interest,  of 
which  an  infant  is  capable,"  and  cites  3  Mod.  43 ;  Skm.  177 ; 
1  Verti,  9.  In  the  case  cited  from  Vernon,  {Prodgers  v.  Phrn- 
zieTy)  the  point  in  the  case  argued  by  counsel  was  whether  the 
custody  of  an  idiot  can  by  law^  be  granted  to  a  mauj  hie  exec- 
utorsj  administrators  and  assignees.  And  first,  a  difference  was 
taken  and  agreed  on  all  hands  between  the  case  of  an  idiot  and 
a  lunatic.  That  in  the  case  of  a  lunatic,  it  is  only  a  trust  in 
the  king,  and  no  pn^t  by  law  intended  him  thereby ;  but  ia 
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case  of  an  idiat  it  is  otherwise,  for  the  king  by  his  prerogative 
has  an  interest  in  the  estate  of  the  idiot  and  the  right  to  the 
profits  thereof. 

On  application  of  these  principles,  it  seems  to  me  that  Ae 
plaintiff  is  within  the  exception  in  section  118.  He  is  a  trustee ; 
to  him  is  intrusted  the  entire  care  and  control  of  the  estate  of 
the  lunatic,  and  although  he  is  a  mere  servant  or  bailiff,  he  is 
invested  with  a  trust.  If  a  trustee,  he  is  of  course  trustee  of 
an  express  trust.  He  was  authorized  to  prosecute  this  action, 
without  the  provisions  of  the  code,  and  his  right,*  I  think,  is  pre- 
served by  section  113,  and  the  action  is  therefore  properly 
brought  in  the  name  of  the  plaintiff  as  committee  of  the  Itinatie. 

I  am  satisfied  that  the  evidence  in  this  case  fully  sustains 
the  finding  of  the  jury,  and  that  Fuller's  estate  should  be  re- 
lieved from  the  consequence  of  his  acts,  as  far  as  can  be  done  on 
equitable  principles.  The  inquisition  does  not  (it  will  be  ob- 
served) find  that  "  Puller  was  ntm  cwnpos  meniis/*  nor  "  a  lu- 
natic entirely  divested  of  lucid  intervals."  It  finds  "  that  Fuller 
was  of  unsound  mind  on  the  13th  December,  1849,  so  that  he 
was  incapable  of  governing  himself  or  managing  his  affairs,  and 
had  been  in  that  state  ever  since  1881,  without  enjoying  lucid  in- 
tervals." In  the  case  of  Blanchard  v.  Nestle^  (8  Denio^  87,)  it 
is  decided  ^^  That  mere  imbecility  of  mind  in  a  testator,  however 
great,  will  not  avoid  his  will,  provided  he  is  not  an  idiot  or  s 
lunatic."  In  a  note  to  that  case  it  appears  that  the  same  principle 
was  applied  to  a  deed,  in  the  case  of  Osterhout  v.  Shoemaker^  de- 
cided at  that  term  but  not  reported  at  length.  Chief  Justice  Bron- 
son  in  delivering  the  opinion  of  the  court,  said :  *'  Our  law  does 
not  distinguish  between  different  degrees  of  intelligence.  It  does 
not  deny  to  a  man  of  very  feeble  mind  the  right  to  make  con- 
tracts and  manage  his  own  affairs.  In  the  absence  of  fraud, 
proof  of  the  mere  imbecility  of  mind  in  the  grantor,  however 
great  it  may  be,  will  not  avoid  the  deed.  There  must  be  a  totid 
want  of  understanding.  {See  also  Odett  Y.  Buck^  21  Wend, 
142 ;  and  Petrie  v.  Shoemaker,  24  Id.  85.)  In  the  ease  ei 
Jackson  v.  King,  (4  Cowen.  207,)  the  court  say :  "Prior  to  our 
revolution  the  court  of  chanceiy  in  England  entertained  juriH- 
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difiiion  in  esses  of  idiocy  and  Iuimmt^  alone.  That  mere  imbe- 
dlity  of  mind,  not  amounting  to  idiocy  or  lunacy,  was  not  deemed 
sufficient  to  interfere  with  the  liberty  of  the  subject  over  his 
person  or  property.  Latterly  a  different  doctrine  has  prevailed. 
The  court  of  chancery  has  entertained  jurisdiction  in  such  cases. 
In  the  matter^  of  Barkery  (2  John.  Ch.  R.  232,)  the  cases  on 
this  subject  were  reviewed.  It  was  considered  as  founded  in 
good  sense  and  the  necessity  of  the  case,  for  the  protection  of  a 
numerous  class  of  persons  whose  minds  have  sunk  under  the 
power  of  disease  or  the  weight  of  age,  and  were  liable  to  become 
the  victims  of  folly  or  fraud.  This  enlarged  jurisdiction  seems 
to  have  sprung  up  since  the  time  of  Lord  Hardwiok.  and  as 
Mr.  Maddock  observes,  (2  Mad.  ch.  678,)  was  rath^  wrbi- 
trarily  introduced,  so  much  so,  that  it  has  more  than  once  been 
hinted  that  legislative  provision  on  the  subject  would  be 
proper.  "  Without,  however,  questioning  the  propriety  of  as- 
suming jurisdiction  in  such  cases,  it  may  be  observed  that  the 
doctrine,  if  well  founded,  does  not  prove  that  a  deed  fairly  ob- 
tained from  a  person  who  might  be  a  fit  subject  for  a  com;nis- 
sion  in  the  nature  of  a  writ  de  lunatico  inquirendo,  could  be 
avoided  in  a  court  of  law.  Indeed  the  contrary  is  strongly  im- 
plied, for  the  ground  of  interference  is,  as  Lord  Erskine  observes, 
(12  Vesey,  455,)  to  protect  a  party  in  his  seoond  state  of  infancy. 
By  such  a  proceeding  the  right  of  a  party  to  contract  who  is  in- 
eapable  of  managing  his  a&irs  by  reason  of  partial  derangement 
of  mind  is  taken  for  granted.  The  question  on  the  validity  of  a 
deed  executed  prior  to  a  commission  of  this  nature,  would  not  in 
the  least  be  affected  by  such  commission.  It  must  be  shown 
that  the  grantor  was  non  c^fnposy  within  the  legal  application 
of  the  term,  that  it  was  not  partial,  but  an  enture  loss  of  the  un- 
derstanding." 

Applying  the  principle  of  these  decisions  to  this  case,  it  is 
quite  clear  that  the  bond  and  warrant  of  attorney,  by  virtue  of 
which  the  judgment  sought  to  be  set  aside  was  confessed,  were 
not  absolutely  void  at  law,  and  that  taking  the  evidence  on  the 
part  of  the  plaintiff,  including  the  inquisition,  as  prima  facie 
evid«noey  there  is  not  sufficient  evidence  to  authorise  the  oovrt 
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to  pronounce  the  judgment,  and  all  proceedings  under  it,  and 
by  virtue  of  it  absolutely  void.  As  I  before  remarked,  Fuller 
should  be  relieved  from  the  consequences  of  his  acts  as  far  aa 
can  be  done  on  equitable  principles.  It  only  remains,  therefore, 
to  determine  whether  in  this  case  there  is  sufficient  evidence  to 
authorize  a  court  of  equity  to  set  aside  the  judgment  and  subse- 
quent proceedings,  either  absolutely  or  upon  terms. 

Fuller  was,  as  the  inquisition  finds,  of  unsound  mind,  and  was 
incapable  of  governing  himself,  or  managing  his  affiurs ;  but  it 
appears  that  from  May,  1831,  to  December,  1849,  he  was  per- 
mitted at  the  instance  of  his  friends  to  exchange  lands,  to  buy 
and  sell  lands,  to  give  notes,  bonds  and  mortgages,  if  he  chose 
to  do  so,  buy  and  sell  cattle,  horses  and  other  stock,  and  to  reap 
the  profits  of  these  speculations  until  he  finally  makes  an  un- 
profitable contract.  Then  a  commission  is  issued  and  an  inqui- 
sition found,  relating  back  more  than  eighteen  years,  by  which 
all  his  bad  contracts  are  to  be  set  aside,  and  his  good  ones  en- 
forced. In  this  case,  the  defendant  Warren  executed  the  note 
at  the  request  of  the  friend  and  protector  of  the  lunatic  acting 
in  entire  good  faith.  The  defendant  Hamlin  purchased  the 
judgment  against  Fuller  and  Bartlett  in  good  faith.  There  is 
no  knowledge,  or  want  of  good  faith,  alledged  in  the  pleadings. 
The  court  is  asked  to  set  aside  the  judgment,  and  all  subsequent 
proceedings,  and  by  so  doing  to  sanction  the  principle  that  all 
acts  of  the  lunatic  for  the  space  of  eighteen  years  before  inqui- 
sition found,  should  be  set  aside,  and  he  and  his  friends  should 
have  the  entire  fruits  of  all  the  transactions  he  has  engaged  in, 
with  entire  impunity  from  the  bad  consequences  of  such  trans- 
actions. It  does  not  appear  to  me  that  it  is  just  or  equitable  to 
deprive  Warren  or  Hamlin  of  their  security  upon  the  land.  I 
am  therefore  to  determine  what,  if  any,  relief  can  be  granted 
consistently  with  the  rules  of  law. 

The  case  of  Neil  v.  Morlej/,  (9  Vesetf^  478,)  is  somewhat  an- 
alogous to  this,  in  some  of  its  characteristics.  That  was  an  ac- 
tion brought  to  set  aside  an  auction  sale  of  property  amounting 
to  £8923  and  upwards,  made  in  May,  1800.  Neil,  the  plain- 
tifi*,  who  was  the .  purchaser  of  the  property  in  question,  imrne'* 
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diately  after  the  eonclusioB  of  the  sale  sold  stock,  paid  con- 
siderable sums  to  the  defendant  on  account,  and  gave  him 
promissory  notes  and  a  warrant  of  attorney  to  confess  judgment 
for  other  sums.  He  afterwards  resold,  at  a  loss,  part  of  the 
property  so  purchased.  On  the  25th  of  August,  1800,  a  com- 
mission of  lunacy  issued  against  him,  under  which  he  was  found 
a  lunatic  from  the  first  of  May,  1797,  without  lucid  intervals. 
The  plaintiffs  traversed  the  inquisition,  and  a  verdict  was  found 
for  the  crown.  The  bill  was  filed  by  the  lunatic  .and  his  com- 
mittee, praying  that  the  defendant  might  be  decreed  to  repay  to 
the  committee  the  money  paid  by  the  lunatic ;  that  the  purchase 
of  the  several  lots  by  the  lunatic  be  set  aside,  the  notes  be  dch 
livered  up,  &c.  The  master  of  the  rolls,  on  giving  his  opinion, 
says,  "  It  is  impossible  to  give  the  plaintiff  the  relief  he  prays, 
or  any  relief,  except  upon  the  ground  that  he  was  a  lunatic  at 
the  time  the  contract  took  place.  But  suppose  him  to  be  con- 
sidered in  strictness  a  lunatic  at  the  time,  without  lucid  inter- 
vals, the  question  is  how  far  the  plaintiff,  upon  that  supposition 
even,  is  entitled  to  the  equitable  interference  of  this  court  to  re- 
store to  him  the  possession  of  all  the  money  he  has  paid  in  con- 
sequence of  the  contract."  Afiier  arriving  at  the  conclusion 
that  the  defendant  was  not  chargeable  with  notice  of  the  plain- 
tiff's lunacy,  he  says,  "  Then  it  ooines  to  the  mere  fact  that  he 
was  a  lunatic.  The  question  with  reference  to  that,  is  how  far, 
under  all  the  circumstances,  this  court  will  interfere  to  set  aside 
the  whole  of  the  lunatic's  transactions,  supposing  them  void  at 
law.  That  will  depend  very  much  upon  the  circumstances,  and 
no  general  rule  can  be  laid  down  upon  it  With  regard  to  pur- 
chases that  have  not  been  completed^  and  cases  in  which  it  is 
possible  to  replace  the  parties^  there  is  no  reason  why  the  court 
should  not  interfere  to  administer  its  ordinary  equity,  as  it  ca|i 
do  that  in  general  in  a  much  better  way  than  a  court  of  law, 
even  supposing  that  court  would  consider  the  mere  law  of  the 
ease  in  the  same  way  as  this  court  would.  But  there  may  be 
other  cases  in  which  the  inconvenience  would  be  so  great  that 
this  court  will  leave  the  party  to  law.  The  inconvenience  of 
carrying  back  the  finding  is  extremely  great,  if  that  is  to  be  oar- 
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ried  through  all  the  legal  consequences.  Assuming  it  to  be  th« 
legal  consequence  that  every  act  of  the  lunatic  subsequent  to 
that  time  is  absolutely  void,  nothing  can  be  more  inconvenient 
than  for  this  court  to  give  effect  to  that  legal  consequence^  setting 
aside  every  dealing  in  the  course  of  his  trades,  giving  an  account 
of  all  the  lost,  the  parties  who  have  dealt  with  him  to  take  the 
chance  of  the  transaction  being  a  losing  one  and  make  it  good ; 
and  the  transaction  being  strictly  void,  this  court  acting  upon 
that,  and  though  the  parties  cannot  be. replaced,  obliging  them 
to  refund  though  producing  the  great  injustice  that  they  cannot 
have  that  for  which  the  money  was  paid,  or  cannot  have  it  in 
the  same  manner."  And  again,  "  If  the  plaintiff  is  right  in  say- 
ing all  this  is  void  at  law,  let  him  resort  to  law,  and  recover  it 
if  he  can.  BtU  there  is  no  ground  for  a  court  of  equity  to  ad- 
vance the  remedy  where  it  is  impossible  to  exercise  the  juris- 
diction so  as  to  afford  any  chance  of  doing  justice  to  the  other 
party.  When  this  court  does  interfere  it  entdeavors  to  put  the 
parties  in  the  same  situation^  that  is  when  the  contract  is  void. 
Here,  if  the  defendant  could  be  placed  in  mala  fide  as  having 
notice,  that  would  be  a  distinct  and  different  ground  for  the  in- 
terference of  a  court  of  equity.  But  upon  the  simple  ground 
that  the  contract  may  have  been  void,  (and  whether  it  was  or 
was  not  I  will  not  determine,)  the  consequences  are  so  extensive 
and  inconvenient  that  I  cannot  think  this  court  ought  to  give  the 
defendant  the  relief  he  prays."  Bill  dismissed  without  costs. 
As  I  have  viewed  this  case  it  is  not  necessary  to  question  the 
doctrine  that  the  inquisition  is  presumptive  evidence.  The  case 
may  be  disposed  of  without  either  sanctioning  or  questioning 
that  doctrine.  The  plaintiff  is  clearly  not  entitled  to  a  judgment 
setting  aside  the  bond  and  warrant  of  attorney  and  subsequent 
proceedings  absolutely,  without  doing  eqxdty.  The  case  of  Neil 
V.  Morleyj  although  like  this  in  many  of  its  characteristics,  is 
not  wholly  like  it.  There  the  plaintiff  had  it  not  in  his  power 
to  restore  the  property  purchased.  He  had  sold  it  and  received 
the  proceeds  of  such  sales.  In  this  case  the  money  which  has 
been  paid,  and  for  the  security  of  which  the  judgment  was  con* 
fessed,  may  be  expended.    Squity  may  be  done  by  the  plaintiff 
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without  bJQStice  to  the  defendants,  or  either  of  thenr.  The 
judgment  and  all  subsequent  proceedings  can  be  set  aside  on 
terms,  and  in  case  the  plaintiff  fails  to  comply  with  the  terms 
imposed,  his  complaint  may  be  dismissed  with  or  without  costs. 
•The  plaintiff  having  sued  in  good  faith,  in  a  representative 
character,  I  think  he  should  not  be  charged  with  costs.  I  shall 
therefore  order  that  the  bond  and  warrant  of  attorney  and  all 
subsequent  proceedings  be  set  aside,  on  the  payment  by  the 
plaintiff  to  the  defendant  Hamlin  of  the  amount  of  the  judgment 
and  the  costs  of  obtaining  the  same,  and  the  sheriff's  fees,  to- 
gether with  interest,  within  three  months  from  the  time  of  filing 
the  decision ;  and  in  case  of  failure  to  make  such  payment,  that 
the  plaintiff's  complaint  be  dismissed,  but  without  costs. 

[Erie  Special  Term,  February  20, 1S52.     Taggart^  Justice.] 


Beach  and  others  vs.  Forsyth,  assignee,  &c.  and  the  Trot 
City  Bank. 

On  the  18th  of  November,  1851,  M.  &  Co.,  as  the  agents  or  ikctora  of  the 
plaintifi^,  sold  toL.,  on  credit,  a  quantity  of  the  pUintift'  flour,  Air  ^e  sum 
of  $975.  They  at  the  same  time  sold  to  L.  other  flour  belonging  to  them- 
selves ;  the  sales  amounting  in  the  whole  to  the  sum  of  S2889^1,  for  which 
L.  gave  to  M.  &  Go.  his  two  promissory  notes,  one  for  $1185,  payable  in  six^ 
days,  and  the  other  for  $1704,81,  payable  in  four  months.  On  the  same 
day,  M.  &  Co.  obtained  a  loan  of  $1500  ftom  the  Troy  City  Bank,  and  tramh 
ferred  to  the  bank,  as  collateral  security  for  the  payment  of  the  loan  and 
of  a  draft  for  $988  drawn  by  W.,  the  notes  given  by  L.,  and  one  for  $1850,60 
given  by  one  B.  On  the  19th  of  November,  1851,  Bl  &  Co.  having  failed, 
made  a  general  assignment  of  all  their  property  to  the  defendant  F.,  in 
trust  fbr  the  benefit  of  their  creditors.  L.  and  B.  subsequently  paid  the 
notes,  to  the  Troy  Cilj  Bank,  and  from  the  proceeds  of  the  notes  the  bank 
reimbursed  itself  for  the  kan  of  $1500,  and  paid  W.*a  draft  of  $988.  And 
the  balance  of  the  proceeds,  $1756,81,  remained  in  the  bank.  Bdd^  that 
the  taking  of  the  notes  of  L.  for  the  flour  sold  to  him,  by  M.  6l  Co.,  was  not 
a  mingling  of  the  property  of  the  principal  with  that  of  the  fkctor  or  agent, 
and  a  eonveisioii  of  the  saa^  into  money,  so  tluit  it  oonld  not  be  IbiUowed*, 
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but  that  of  the  ftmd  remaixdii^  in  the  bank,  the  plaintiffs  were  entitled  to 
recover  $976,"  the  valne  of  the  flour  belonging  to  them  which  had  been  sold 
to  L.  by  M.  6l  Co. 

Case  submitted  under  §  372  of  the  code  of  procedure.  The 
following  are  the  facts  as  agreed  upon :  In  the  month  of  Octo- 
ber, 1851,  the  plaintiffs  delivered  to  Pliny  A.  Moore,  John  B. 
Tibbits  and  George  M.  Wheeler,  who  were  then  engaged  in  busi- 
ness as  commission  merchants,  in  the  city  of  Troy,  under  the 
firm  name  of  Moore,  Tibbits  &  Oo«,  a  quantity  of  flour  to  be  sold 
by  them  for  the  plaintiffs  upon  commission,  with  no  permission 
to  sell  on  credit.  On  the  14th  November,  1851,  Moore,  Tibbits 
&  Co.  failed,  and  on  the  18th  November,  1851,  sold  to  one  John 
Lane  a  part  of  said  flour,  amounting  to  the  sum  of  $975  over 
and  above  commissions ;  and  at  the  same  time  they  sold  to  said 
Lane  other  property,  belonging  to  the  said  Moore,  Tibbits  & 
Co.,  amounting  to  the  sum  of  $1864,81 ;  said  sales  amountmg 
in  the  whole  to  the  sum  of  $2839.81,  for  which  Lane  gave  to 
Moore,  Tibbits  &.  Co.  his  two  promissory  notes,  both  bearing 
date  on  the  18th  November,  1851,  one  for  the  sum  of  $1135, 
payable  sizty  days  after  date,  and  the  other  for  the  sum 
of  $1704,81,  payable  four  months  after  date.  On  the  14th 
of  November,  1851,  one  Charles  B.  Bishop  gave  to  Moore,  Tib- 
.bits  &  Co.,  in  consideration  of  indebtedness  to  them,  his 
promissory  note  for  $1350,50,  payable  sixty  days  after  date. 
On  the  l8th  of  November,  1851,  Moore,  Tibbits  &  Co.  ob- 
tained a  loan  of  $1500  from  the  president,  directors  and  com- 
pany of  the  Troy  City  Bank,  and  transferred  and  delivered  to 
the  bank  the  said  three  above  mentioned  notes,  as  a  collateral 
security  for  the  payment  of  the  $1500,  and  also  as  a  collateral 
security  for  the  payment  of  a  draft  drawn  by  Wm.  Wallace,  for 
about  the  sum  of  $933,  upon  and  accepted  by  Moore,  Tibbits  & 
Co.  On  the  19th  November,  1851,  Moore,  Tibbits  &  Co.  stopped 
business,  and  proved  to  be  largely  insolvent,  and  on  that  day 
they  made  a  general  assignment  of  all  their  property  to  the  de- 
fendant James  Forsyth,  in  trust  for  the  benefit  of  their  creditors, 
with  preferences.  The  two  notes  made  by  Lane,  and  the  |M)te 
made  by  Bishop  as  aforesaid,  have  each  been  paid  in  full  to  the 
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Troy  City  Bank ;  that  the  balance  of  money  so  paid,  after  de- 
ducting the  $1500  and  the  draft  of  $983,  amounted  to  about  the 
sum  of  $1756,81,  and  the  same  is  now  held  by  the  bank,  who 
make  no  claim  to  the  same,  but  are  desirous  of  paying  the  same 
to  the  persons  entitled  thereto. 

The  plaintiffs  claimed  that  they  were  entitled  to  receive  the 
sum  of  $975  thereof,  with  interest  from  November  18th,  1851, 
that  being  the  amount  included  in  the  two  notes  given  by  Laixe 
as  aforesaid,  for  their,  the  plaintiffs'  flour ;  but  the  plaintiffs  made 
no  claim  to  the  balance  thereof.  The  defendant  James  Forsyth, 
as  such  assignee,  claimed  that  he  was  entitled  to  the  whole  of 
said  sum,  and  that  the  plaintiffs  were  entitied  to  no  part  thereof. 

iVm.  A.  Beachj  for  the  plaintiffs. 

C.  R.  Richards,  for  Forsyth. 

By  the  Court,  Wright,  J.  The  bank  has  no  direct  interest 
in  this  controversy.  It  is  the  holder  of  a  fund  to  which  it  makes 
no  claim,  but  is  desirous  to  pay  over  to  the  persons  entitied 
thereto.  The  parties  interested  are  the  plaintiffs,  who  claim  a 
part  of  the  fund  as  the  proceeds  of  their  property  sold  by  their 
agents,  Moore,  Tibbits  &  Co. ;  and  the  defendant  Forsyth,  the 
assignee  of  the  insolvent  firm,  claiming  that,  as  such  assignee, 
he  is  entitled  to  the  whole  of  the  fund.  The  principal  question 
is,  whether  the  plaintiffs  shall  recover  the  sum  of  $975,  parcel 
of  the  fund,  and  the  conceded  sum  of  the  avails  of  property  sold 
for  them  by  their  agents ;  or  whether  the  proceeds  of  the  prin- 
cipals' property  have  been  so  blended  with  the  agents'  own  es- 
tate, that  they  cannot  be  followed  or  distinguished  from  it,  and 
consequently  (the  agents  being  insolvent)  go  to  the  general 
creditors. 

No  estate  vested  in  the  assignee  of  Moore,  Tibbits  &  Co.,  but 
that  of  which  they  had  the  legal  and  equitable  title  at  the  time 
of  the  assignment.  The  rights  of  the  parties,  therefore,  in  this 
case,  are  to  be  determined  upon  the  facts  as  they  existed  at  that 
^period.    No  subsequent  acts  of  Moore,  Tibbits  &  Go.  or  of  their 
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assignee,  or  of  the  purchaser  of  the  pLuBtiffs'  goods,  can  affect 
those  rights,  or  pass  to  the  assignee  property  or  the  aTaik 
thereof,  in  whioh  the  insolvents  had  not  the  legal  and  equitable 
title  at  the  date  of  dieir  assignment. 

Moore,  Tibbits  &  Co.  were  the  agents  of  the  plaintifii  for 
selling  a  quantity  of  flour.  They  were  commission  merchantSi 
doing  business  in  the  city  of  Troy,  and  the  flour  was  deliyered 
to  be  sold  by  them  for  the  plaintifis,  on  commission.  They  had 
no  title  to  the  property.  Both  the  property  and  the  aysib 
thereof^  if  disposed  of  by  the  agents,  belonged  to  the  plaintiffii. 
If  Lane,  to  whom  the  flour  was  sold,  had  not  paid  fer  it,  the 
plaintifis  could  haye  recovered  of  him  the  price  for  which  it 
was  sold.  The  agents  sold  the  flour  to  Lane  on  a  credit,  and 
took  his  notes  payable  to  themselves,  including  ther^  the  sum 
of  $1864,81,  the  consideration  of  a  simultaneous  sale  of  a  portion 
of  their  own  property.  The  fact  that  Moore,  Tibbits  &  Co.  sold 
the  flour  on  credit,  and  took  security  therefor,  or  that  they  in- 
cluded in  the  notes  taken  the  consideraticm  of  a  sale  of  some  of 
their  own  property,  could  not  prejudice  the  plaintifih'  rights. 
The  taking  of  notes  for  goods  sold  is  not  a  payment  or  ezti&- 
guishment  of  the  demand,  unless  such  was  the  agreement  of  the 
parties.  The  plaintifis,  as  principals,  might  have  sustained  an 
action  on  the  sale  of  the  flour,  in  their  own  names.  The  coupling 
in  one  or  two  notes  of  a  demand  of  the  plaintiffs  with  a  demand 
of  the  factors,  is  not  a  blending  of  the  funds  or  money  of  the 
principal,  with  the  general  mass  of  the  estate  of  the  agent,  so 
that  the  property  of  the  principal  cannot  be  followed  or  distin* 
gnished.  It  is  urged  by  the  counsel  for  the  assignee,  that  by 
the  sale  made  by  Moore,  Tibbits  &  Co.  to  Lane  of  the  floor  of 
the  plaintiffs,  together  with  a  still  larger  amount  of  properly 
belonging  to  them,  and  the  payment  therefor  by  his  promissory 
notes,  the  proceeds  of  the  plaintiffs'  property  became  so  mixed 
with  the  proceeds  of  the  property  of  Moore,  Tibbits  &  Co.  that 
the  plaintiffs  can  have  no  claim  to  any  part  of  such  proceeds. 
I  am  aware  of  the  principle,  that  when  goods  are  sent  to  a  factor 
to  be  disposed  of,  and  they  are  sold  and  reduced  to  money,  vtA 
the  money  absorbed  in  the  general  mass  of  the  fiM^tor'a  estate,  so 
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thftt,  having  no  ear-mark  it  cannot  be  traced  or  identified,  in 
case  of  the  insolvency  of  the  factor  it  goes  to  the  creditors  at 
large,  and  the  principal  mast  come  in  with  them.  But  the 
counsel  for  the  assignee  begs  the  question  in  supi)osing  that  the 
giving  of  the  notes  by  Lane  was  a  payment  of  the  plaintiffs'  de- 
mand for  flour  sold,  or  that  those  notes  were  strictly  proceeds 
of  the  property.  They  were  at  most  bnt  evidences  of  debt,  not 
extinguishing  the  demand  of  the  plaintiffs,  or  their  remedy 
against  Lane  by  action  for  the  price.  The  taking  them  was  not 
reducing  the  property  to  money,  and  absorbing  it  in  the  general 
mass  of  the  factor's  estate,  so  that  it  was  no  longer  to  be  traced. 
Moore,  Tibbits  &  Go.  in  this  case  are  to  be  considered  as  taking 
Lane's  notes,  to  the  extent  of  the  value  of  the  plaintiffs'  flour, 
in  trust,  and  for  the  benefit  of  the  plaintiffs,  and  the  plaintiffs 
could  require  payment  to  themselves.  A  factor  may  or  may  not 
take  an  instrument  in  writing  as  evidence  of  the  debt.  He  is 
not  bound  to  disclose  to  the  purchaser  the  name  of  his  principal. 
He  may  maintain  an  action  in  his  own  name  for  the  price  of  the 
goods,  and  give  a  valid  discharge.  {Cowper,  255.)  So  also  the 
principal  may  come  forward  at  any  time  before  payment  to  the 
factor  and  assert  his  right.  The  factor,  by  taking  a  note  for  J 
the  principal's  goods  in  his  own  name,  or  by  incorporating  in  the  [ 
same  instrument  a  demand  of  his  own,  does  not  change  the  na-  \ 
ture  of  the  principal's  rights.  The  factor  cannot  in  that  way 
acquire  title  to  the  principal's  goods,  or  their  proceeds ;  and  as 
between  the  factor  and  principal,  the  former  is  to  be  regarded 
as  taking  the  instrument,  or  evidence  of  debt,  in  trust  for  the 
benefit  of  the  latter,  to  the  extent  of  the  value  of  the  principal's 
property.  It  is  to  be  observed  that  Lane's  notes  were  not  paid, 
nor  were  they  due,  prior  to  the  assignment  of  Moore,  Tibbits  d^ 
Go.  The  money,  or  the  proceeds  of  the  plaintiffs'  property,  had 
not' come  into  their  hands  to  be  mingled  in  the  mass  of  their 
estate.  All  that  they  had  done  was  to  pledge  the  notes  to  the 
Troy  Gity  Bank  as  collateral  security  fin*  the  payment  of  a  loan 
of  #mO  made  to  them,  and  a  draft  of  ^938  for  which  they  had 
become  liable  as  acceptors.    This  act  could  not  affect  the  rights 
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of  the  plaiiitifb,  even  if^  as  factors;  they  had  the  power  to  trans- 
fer by  way  of  pledge  the  plaintiffs'  interest  in  the  notes. 

At  the  period,  therefore,  of  the  failure  and  assignment  of 
Moore,  Tibbits  &  Co.  they  had  no  legal  or  equitable  title  in  the 
flour  sold  to  Lane  to  the  amount  of  $975 ;  and  the  money  or 
proceeds  of  such  sale  had  not  been  realized,  nor  had  they  been 
absorbed  in  the  mass  of  the  agents'  estate,  so  that  they  could 
not  be  traced  or  identified.  Notes  had  been  taken,  including 
the  value  of  the  plaintiffs'  flour,  and  the  value  of  some  of  the 
agents'  own  property  sold  simultaneously,  which  notes  were  not 
due,  and  remained  unpaid.  The  taking  of  the  notes  was  not  a 
mingling  of  the  property  of  the  principal  with  that  of  the  agent, 
and  converting  the  same  into  money,  so  that  it  could  not  be  fol- 
lowed. The  transaction  was  a  single  one,  of  the  sale  of  a  lot  of 
flour  on  commission,  to  the  value  of  $975.  The  sale  was  on  a 
credit.  The  factors,  instead  of  charging  the  same  to  the  pur- 
chaser in  their  books,  included  the  amount  in  two  notes,  given 
at  the  same  time,  for  the  plaintiffs'  property  and  a  portion  of 
their  own.  Neither  of  these  notes,  it  is  true,  was  for  the  precise 
sum  of  the  consideration  of  the  sale  of  the  plaintiffs'  flour,  but  it 
is  ascertained  and  conceded  that  that  sum  was  $975  over  and 
above  commissions.  Had  one  of  the  notes  been  for  the  precise 
consideration  of  the  sale,  and  the  taking  of  it  were  even  treated 
as  a  payment  for  the  plaintiffs'  property,  there  could  have  been 
no  difficulty  in  the  case.  There  can  be  none  now,  arising  from 
the  fact  that  neither  of  the  notes  was  for  the  precise  sum.  They 
were  but  evidences  of  indebtedness,  and  the  interest  of  the 
plaintiffs  in  them  is  conceded.  The  taking  of  them  was  no  pay- 
ment by  the  purchaser  for  the  plaintiffs'  flour,  nor  an  appro- 
priation, by  the  agents,  of  the  proceeds  to  themselves.  The  latter 
acquired  by  the  act  no  title,  legally  or  equitably,  to  the  proper- 
ty, nor  to  the  avails  subsequently  realized  from  the  sale  thereof. 
At  the  period  of  the  assignment  the  plaintiffs  had  a  demand 
against  Lane  to  the  extent  of  the  price  of  their  flour  purchased 
by  him  fix>m  their  agents.  Those  agents  could  not  by  their  own 
act  of  incorporating  such  demand  in  an  instrument  in  Witting  to 
themselves,  acquire  it  absolutely,  or  divest  the  plaintiffs  of  it. 
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At  most  the  instroinent,  to  the  extent  of 'the  plaintiffs'  interest, 
is  to  be  regarded  as  taken  in  trust  by  the  agents,  and  for  the 
benefit  of  the  principal.  Neither  the  property,  nor  the  consid- 
eration for  which  it  was  sold,  nor  the  notes  to  the  extent  of  the 
plaintiffs'  interest,  passed  to  Forsyth  by  the  assignment.  Nor  ■ 
can  the  fact  that  subsequently  to  the  assignment  Lane  paid  the  / 
notes  to  the  Troy  City  Bank,  invest  the  assignee  with  the  right  "j 
to  claim  the  purchase  money  of  the  plaintiffs'  flour.  No  ques- 
tion is  raised  in  the  case  as  to  the  right  of  the  bank  to  receive 
the  money  upon  the  notes,  or  as  to  the  validity  of  the  appropri- 
ation of  a  portion  of  such  money  in  extinguishment  of  claims 
held  by  the  bank :  if  subsequently  to  the  assignment  Lane,  by 
paying  his  notes,  paid  the  plaintiffs'  demand  included  therein^ 
and  even  with  the  plaintiffs'  consent  such  demand  was  thus  con- 
verted into  cash,  the  assignee  did  not  thereby  acquire  a  right  to 
the  money.  No  right  existing,  or  no  title  to  the  property  pass- 
ing to  him  by  the  assignment,  the  act  of  Lane  in  paying  his 
notes  to  the  bank,  including  a  payment  of  the  plaintiffs'  demand, 
cannot  entitle  the  assignee  to  the  part  of  the  fund  accumulated 
by,  and  equal  to  the  consideration  of  the  sale  of  the  plaintifis' 
flour. 

I  have  said  that  the  bank  has  no  direct  interest  in  this  con- 
troversy. No  question  is  rtdsed  as  to  its  authority  to  appropri- 
ate the  money  collected  by  it,  to  the  extent  of  its  claims.  The 
submission  relates  exclusively  to  a  fund  of  $1756,81,  held  by 
the  bank  after  its  claims  have  been  satisfied.  It  is  conceded 
that  the  assignee  of  Moore,  Tibbits  Sc  Co.  and  the  plaintiffs  are 
the  only  parties  claiming,  or  who  can  claim  any  interest,  legally 
or  equitably,  in  the  fund.  The  assignee  contends,  that  as  such 
he  is  entitled  to  the  whole  of  the  fund.  On  the  contrary,  the 
plaintiffs  urge  that  to  the  extent  of  the  value  of  their  property 
Bold  by  their  agents,  it  belongs  exclusively  to  them,  and  should 
not  go  to  the  general  creditors  of  such  agents.  We  are  of  the 
latter  opinion. 

A  judgment  must  be  entered  declaring  that  of  the  fund  of 
$1756,81,  held  by  the  Troy  City  Bank,  the  sum  of  $975  belongs 
to  the  plaintiffs ;  and  that  the  same  be  paid  out  of  such  fund  by 
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said  bank,  to  them ;  «kat  the  balanee  of  said  money  or  fond, 
after  snob  payment  to  the  plamtiffs,  bebnga  to  the  defendant 
Forsyth,  as  assignee  of  Moore,  Tibbits  &  Co.,  and  that  the  bank 
pay  sach  balance  to  Forsyth  as  sach  ass^ee :  that  the  plain- 
tiffs reeover  their  costs  herein  of  the  defendant  Forsyth  as  as- 
signee ;  such  costs  not  to  be  paid  by  the  defendant  personally, 
bat  to  be  chargeable  only  upon  (ht  collected  of  the  estate  which 
he  represents. 

Judgment  accordingly. 

fALBANT  General  Term,  May  8, 1862.  Harris,  Parker  and  WrigM,  Justtcea.) 


Stimpson  v9.  Bbtnolds,  late  shmff,  &c. 

An  officer  ia  not  protected  In  taking;,  nnder  a  writ  of  replevin,  the  property  of 
a  third  person,' in  no  way  a  party  to  tbe  replevin  salt,  although  the  goods 
seized  are  the  specific  chattels  which  the  writ  of  replevin  directs  him  to  take. 

Motion  to  set  aside  report  of  a  referee.  The  action  was  tro- 
▼er,  eonunenoed  in  January  term,  1847,  for  100  barrels  of  flour, 
marked  ^  Otsego  mills."  The  cause  was  referred  to  Alexander 
F.  Wheeler,  Bsq,  sole  referee. 

From  tbe  evidence  in  the  ease  it  appeared  that  in  the  fall  of 
1846,  one  Francis  Dennison,  residing  in  tbe  state  of  Michigan, 
aold  to  the  plaintiff  880  barrels  of  floor.  The  flonr  was  mann- 
fSeketored  at  the  Otsego  mills  in  IkCchigan,  and  was  marked  "  Ot- 
sego mills."  The  pluntiff  paid  for  the  flonr  in  dtafts  on  Troy 
and  money.  At  the  time  of  the  sale,  92  barrels  were  stwed  with 
.Wflliams,  Howard  &  Go.  of  Bufiab,  and  288  barrels  were  on 
the  Brie  caaoial,  shipped  on  boats  of  James  H.  Hooker,  an  eztm- 
siye  forwarder  on  the  canal  between  Bnffido  and  Troy.  The 
flonr  in  store  Denison  tnmed  ont  pereonaUy  to  Stimpson,  and  di- 
rected Hooker's  agent  at  Bnffalo  to  give  the  plaintiff  a  receipt 
for  the  288  barrels,  which  was  done  on  the  2d  November,  18i6; 
the  floor  at  that  time  having  been  shipped  on  board  of  Ho^ker^ 
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jine.  In  the  ordinary  course  of  transportation  tlie  flour  would 
have  reached  Troy  by  the  10th  of  November.  About  the  5th 
or  6th  November,  Bigelow  &  Moore  of  Troy  were  advised,  per 
bill  of  lading,  from  the  plaintiff,  that  he  had  shipped  286  barrels 
of  flour  to  them  by  the  boats  Columbus  and  Charter  Oak,  of 
Hooker's  Ibe,  and  94  barrels  by  a  boat  called  "  The  Savery." 
The  shipping  bill  described  the  flour  as  branded  '*  Otsego  mills," 
116  barrels  on  board  the  Columbus,  and  170  on  the  Charter  Oak. 
They  got  the  94  barrels  by  the  Savery,  the  116  barrels  by  the 
Columbus,  and  70  barrels  which  came  by  the  Charter  Oak. 
The  Charter  Oak  shipping  bill  was  made  out  to  Dennison.  care 
of  J.  H.4Iooker,  Troy,  indorsed  by  Dennison,  "  Deliver  the  with- 
in flour  to  the  order  of  William  Stimpson,"  with  Stimpson's  in- 
dorsement, "Deliver  the  within  flour  to  Bigelow  &  Moore.** 
On  the  11th  November,  the  170  Uirrels  shipped  on  the  Charter 
Oak  came  to  Hooker.  As  it  was  directed  to  Dennison,  and  he 
not  being  known  at  Troy,  70  barrels  of  it  was  put  in  Hooker's 
storehouse,  and  100  barrels  in  the  store  occupied  by  Hunt  & 
Baker.  On  or  about  the  18th  November,  the  100  barrels  of  flour 
deposited  in  the  store  occupied  by  Hunt  Sc  Baker  were  taken  by 
a  deputy  of  the  defendant,  under  a  writ  of  replevin  in  which 
Milo  J.  608B  and  Bufus  H.  Darling  were  plaintiffs,  and  Francis 
Dennison  defendant,  the  property  delivered  to  GFoss,  and  by  him 
shipped  to  New- York.  Prior  to  the  execution  of  the  writ,  the 
plaintiffs  named  therein  gave  to  the  defendant,  as  sheriff,  a  bond 
with  sureties,  conditioned  that  they  would  prosecute  the  suit  to 
effect  and  without  delay,  against  Dennison,  for  taking  and  un- 
justly detaining  100  barrels  of  flour  marked  "  Otsego  milla,** ' 
and  that  if  the  defendant  recovered  judgment  against  them  in 
snoh  action,  they  would  return  the  same  property,  if  return 
thereof  should  be  adjudged,  and  would  pay  to  the  defendant  all 
such  sums  of  money  as  might  be  recovered  against  them  by  the 
defendant  in  the  action,  for  any  cause  whatever. 

The  flour  shipped  on  the  Charter  Oak  was  put  in  store,  witii- 
out  Hooker  apprising  Bigelow  &  Moore  of  the  faet;  and  the 
109  Wrels  were  taken  by  the  defendant's  deputy,  without  timf 
knowledge.    About  the  Ist  of  December^  1846,  aind  before  tUf 
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action  was  brought,  Btgelow  &  Moore,  in  the  name  of,  and  on  ac- 
count of  the  plaintiff,  claimed  from  the  defendant  the  flour  taken. 
The  price  of  flour  on  the  9th  November,  1846,  at  Troy,  was 
$5,75  per  barrel.  At  the  time  of  the  taking  the  defendant  was 
sheriff  of  the  county  of  Rensselaer. 

Upon  these  facts  the  cause  was  submitted  to  the  referee,  and 
he  reported  that  the  defendant,  on  the  19th  of  November,  1846, 
wrongfully  took  and  converted  to  his  own  use  one  hundred  bar- 
rels of  flour,  the  property  of  the  plaintiff;  and  assessed  the  dam- 
age against  the  defendant  which  the  plaintiff  had  sustained  by 
occasion  of  the  premises,  at  $747,05. 

A.  B,  Olin.  for  the  plaintiff. 

/.  E.  Taylor^  for  the  defendant. 

By  the  Court,  Wrcght,  J.  No  other  conclusion  can  be 
drawn  from  the  evidence  than  that  the  property  taken  belonged 
to  the  plaintiff.  The  flour  in  the  store  occupied  by  Hunt  & 
Baker,  was  unquestionably  parcel  of  the  lot  purchased  by  the 
plaintiff  from  Dennison,  and  shipped  to  Troy  by  Hooker's  canal 
boat,  the  Charter  Oak.  But  if  the  evidence  on  the  question 
of  property  had  been  conflicting,  the  referee  having  found  the 
title  in  the  plaintiff,  such  finding  is  conlcusive.  The  taking, 
also,  by  the  defendant,  is  clearly  established. 

It  is,  however,  now  urged  that  the  action  was  wrongly  brought 
against  the  sheriff,  he  not  being  liable  in  trover  for  taking  the 
specific  chattels,  named  in  the  writ  of  replevin ;  that  the  writ 
is  a  protection  to  the  officer,  though  the  title  and  possession  of 
the  property  be  in  a  third  person  in  no  way  a  party  to  the  action. 

It  is  remarkable  that  the  books  fkmish  no  adjudication  on 
this  point,  unless  it  be  the  case  of  Hallet  v.  By  at,  {Cartheu/s 
Rep.  380.)  Chief  Justice  Bronson,  in  Shipman  v.  Ckurk  and 
others,  (4  Denia,  446,)  intimates  that  the  process  in  replevin 
may  be  a  sufficient  protection  to  the  officer,  though  he  take  the 
chattels  from  the  possession,  and  they  be  the  property  of  one 
who  is  a  stranger  to  the  writ;.    This,  however,  was  but  a  dio- 
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tun  of  the  chief  justice,  reeting  upon  tl^e  case  ]»,CartheWy  and 
cautiously  put  forth,  in  an  action  of  trespass  for  replevying  chat- 
tels, not  brought  against  the  officer,  but  the  plaintiffs  in  the 
writ.  The  case  only  decides  that  a  party  who  sues  out  the  writ 
is  not  protected  by  it,  if  he  cause  the  property  of  a  stranger  to 
be  replevied. 

The  ground  assumed  for  holding  the  process  a  justification  to 
the  officer,  is,  that  unlike  an  execution  which  directs  the  taking 
of  the  property  of  the  defetidarUs^  it  does  not  command  him  to 
take  the  property  either  of  thd  plaintiff  or  the  defendant,  but 
the  specific  chattels  named  in  the  writ ;  and  he  cannot  demand 
indemnity,  as  in  case  of  an  execution,  but  is  liable  to  indict- 
ment and  a  civil  action  besides,  if  he  refuse  to  execute  the  pro- 
cess. That  the  taking  must  be  intended  to  be  the  act  of  the 
law,  it  being  done  pursuant  to  the  mandate  of  valid  process. 

Though  not  absolutely  necessary,  I  am  inclined  in  this  case, 
to  directly  meet  the  question,  whether  an  officer  taking  the  spe- 
cific chattels  which  the  writ  issued  on  the  action  of  replevin, 
directs  him  to  take  is  protected,  though  he  seize  the  prop- 
erty of  a  third  person  in  no  way  a  party  to  the  action.  It  seems 
to  me  to  be  in  hostility  to  general  and  well  settled  principles 
of  law  relating  to  the  rights  of  property.  The  owner  of  chattels 
is  entitled  to  the  unmolested  possession,  enjoyment  and  disposi- 
tion of  them.  He  who  undertakes  to  exercise  control  or  domin- 
ion over  them,  in  hostility  to  the  owner,  whether  ho  be  an  officer 
or  other  person,  acts  at  his  peril.  The  law  gives  the  o^wer  the 
usual  remedy  by  action ;  or  he  may  retake  the  goods  without 
process  if  he  can  do  it  peaceably.  These  are  general  principles. 
It  is  not  pretended  that  the  process  is  a  justification  to  the 
plaintiff  in  replevin,  or  to  those  who  act  under  his  authority,  in 
removing  the  goods  of  a  person,  other  than  the  defendant  in  the 
action.  All  are  trespassers,  unless  indeed  the  officer  who  de- 
livers the  goods  to  the  plaintiff,  is  shielded  by  the  writ.  On  an 
execution  against  the  goods  of  A.  the  officer  acts  at  his  peril  if 
he  take  the  goods  of  B.  Should  it  alter  the  case,  so  far  as  the 
rights  of  B.  are  concerned,  that  the  process  directs  the  ^  fliver 
to  take  specific  chattels,  which  are  the  property  of  B.  ?    'Die 


510  CASES  IN  THE  SUPREME  COURT. 


SUmpson  v.  Reynolds. 


writ  in  replevin,  it  is  trne,  directs  the  oflker  to  ddiTer  speeifie 
chattels,  but  as  the  property  of  the  plaintiff  in  the  action*  The 
suit  is  instituted  by  the  plaintiff  to  recover  the  possession  of  the 
property  instead  of  the  value  of  it.  Can  it  be,  tiiat  by  adopting 
replevin  as  the  form  of  action,  instead  of  trespass  or  trover,  the 
rights  of  third  persons,  so  fie^  as  any  remedy  against  tho  action 
of  the  officer  is  concerned,  are  lost,  and  he  may  interpose  his 
process  as  a  shield?  It  is  contended  that  the  officer  is  bound, 
without  indemnity,  (which  he  may  demand  in  case  of  an  execu- 
tion,) to  execute  the  writ.  Is  this  so^  in  a  case  where  the  goods 
named  in  the  writ  to  be  delivered  are  not  in  possession  of  the 
defendant  in  the  action  of  replevin,  nor  of  the  real  owner,  and 
where  the  real  owner  has  no  opportunity  of  interposing  a  daia 
to  them  under  the  statute  ?  But  the  fact  of  an  officer  being  in« 
demnified  in  the  execution  of  a  ^  /a.  confers  on  him  no  authoritj 
that  he  had  not  without  such  indemnity ;  he  may  thereby  be 
compelled  to  do  an  illegal  act  in  taking  the  property  of  a  stranger 
to  the  execution,  but  he  is  nevertheless  a  trespasser  in  doing  so. 
The  act  in  relation  to  the  action  of  replevin,  authorises  the 
defendant  in  the  action,  or  any  other  person  in  possession  of  the 
goods  and  chattels  specified  in  the  writ,  to  give  notice  of  a  claim 
of  property  therein  to  the  sheriff,  and  demand  a  jury  to  try  the 
title.  If  the  jury  find  in  favor  of  the  claimant,  the  sheriff  shall 
not  deliver  the  property  to  the  plaintiff  in  replevin,  unless  he 
will  indemnify  him  to  his  satisfiiction,  and  refund  to  the  claim- 
ant the  fees  of  the  sheriff  and  jury  in  trying  the  title.  These 
provisions,  say  this  court,  in  Spencer  v.  McOowen^  (18  Wend. 
256,)  "  are  designed  rather  for  the  security  and  benefit  of  the 
sheriff,  than  of  the  party  claiming  the  property ;"  but  why  pro- 
vide for  making  the  officer  secure,  if  in  all  oases  the  process  in 
replevin  is  a  protection  to  him  ?  Again,  says  Sutherland,  X 
''  the  person  claiming  title  to  the  property  is  not  prohibited  by 
these  provisions  from  taking  any  other  course  to  try  or  enforce  his 
right,  which  upon  general  principles  he  might  have  done  befixre 
this  act  was  passed."  It  is  urged  that  the  plaintiff  in  this  case 
might  either  have  put  in  a  claim  of  property,  or  have  prosecuted 
the  plaintiffs  in  the  ^t  of  replevin,  in  trespass  or  trover.    But 
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eoald  he  have  put  in  a  claim  under  the  statute  ?  He  was  neither 
defendant  in  the  replevin  suit,  nor  was  he  in  possession  of  the 
goods,  and  these  are  the  only  persons  that  by  the  statute  may 
interpose  the  claim.  But  suppose  the  claim  interposed  by  him, 
and  the  jury  find  in  favor  of  his  title,  the  goods  are  not  to  be  re- 
delivered to  him.  The  property  is  still  to  be  delivered  to  the 
plaintiff  in  the  replevin  suit,  if  he  will  indemnify  the  ofiScer. 
Again,  it  is  said  he  has  the  remedy  to  sue  the  plaintiffs  in  re- 
plevin. But  they  may  be  irresponsible.  They  give  no  security 
to  him,  to  pay  any  damages  that  he  may  recover  against  them. 
The  bond  is  to  the  defendant  in  the  replevin  suit 

Had  it  been  made  to  appear  (which  it  was  not)  that  the 
property  described  in  the  writ  of  replevin  was  the  identical 
property  taken  by  the  sheriff,  I  think  he  would  not  have  been 
shielded  or  protected  by  the  process,  in  taking  the  property  of 
the  plaintiff,  who  was  in  no  way  a  party  to  the  action. 

The  motion  to  set  aside  the  report  of  the  referee  must  be 
denied. 

[Albany  General  Term,  May  3, 1852.    Harris,  Parker  and  Wright,  Justices.] 


Curtis  and  others  vs.  Eeeslsr. 

A  stream,  nearly  200  miles  above  tide  water;  in  which  the  tide  does  not  ebb 
and  flow;  which  has  never  been  declared  a  public  highway,  by  statute; 
which  is  not  capable  of  being  used  at  any  time  for  the  passage  of  yessels 
or  boats,  or  of  floating  rafts  or  logs,  except  when  swelled  by  rains,  or  the 
melting  of  snow,  is  not  In  any  legal  sense  a  navigable  stream,  but  is  private 
property,  not  subject  to  the  servitude  of  the  public  interest  by  a  passage 
upon  it,  unless  the  use  of  it  has  been  dedicated  to  the  public,  by  the  owners. 

And  where  the  owner  of  land  on  both  sides  of  such  a  stream  has  erected  a 
dam  across  the  same,  to  supply  his  mills,  which  would  be  ix^red  by  the 
floating  of  logs  down  the  stream,  over  such  dam,  he  is  entitled  to  an  in- 
junction. 

The  public  cannot  acquire  au  easement,  by  prescription.  The  doctrine  is  in* 
applicable  to  the  pubUc.  A  prescription  supposes  a  grant,  and  in  the  case 
of  the  public  there  can  be  no  grantee. 
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Use  alone,  by  the  pablic,  is  not  enough  to  establish  the  fact  of  a  dedication, 
except  in  the  case  of  streets  or  roads.  There  most  be  proof  by  writing,  or 
by  public  and  unequivocal  declarations  or  acts,  on  the  part  of  the  owner  of 
the  land.  Though  user  may  be  taken  in  connection  with  other  evidence,  to 
prove  actual  dedication. 

The  right  to  float  logs  in  a  stream  for  a  few  days  in  each  year,  during  the 
freshets,  in  such  a  manner  as  to  endanger  and  seriously  injure  the  dams 
thereon,  and  which  right  can  only  be  enjoyed  by  a  few  individuals,  cannot 
be  made  the  subject  of  a  dedication  to  the  public. 

The  complaint  in  this  action  alledged  and  set  forth  that  the 
plaintiffs  were  the  owners  of  certun  real  estate  in  Gochecton, 
Sullivan  county,  described  as  in  division  lot  No.  60,  in  great  lot 
No.  1  of  the  Hardenburgh  patent,  containing  about  650  acres ; 
that  a  stream  of  water  called  and  known  as  the  Callikoon  creek, 
ran  through  the  said  land  for  about  one  mile ;  that  on  the  said 
premises  they  had  recently  constructed  a  dam  across  the  creek, 
at  large  expense,  and  in  connection  with  the  dam  they  had  and 
owned  a  saw-mill,  which  was  furnished  with  water  to  propel  its 
machinery  from  the  pond  created  by  the  construction  of  the  dam ;  ^ 
that  a  dam  had  been  constructed  and  maintained  at  the  same 
place,  and  a  mill  built  there  and  used  and  occupied  for  at  least 
thirty  years  past  until  about  five  years  ago,  when  the  same  was 
destroyed  by  a  flood,  and  had  been  rebuilt  by  the  plaintiffs,  and 
was  a  very  valuable  place  for  business  ;  that  the  plaintiffs  were 
engaged  in  manufacturing  lumber  at  such  mill  as  fast  and  to  as 
great  an  extent  as  the  power  and  machinery  of  the  mill  would 
permif ;  that  the  Callikoon  creek  was  a  fresh  water  creek  empty- 
ing into  the  Delaware  river,  at  a  point  many  miles  above  the 
ebbing  and  flowing  of  the  tide ;  that  it  never  had  been  a  navi- 
gable stream,  for  boats  or  rafts,  except  that  between  the  time 
when  the  dam  first  constructed  was  destroyed,  and  the  time 
of  the  construction  of  the  present  dam,  (which  was  a  period 
of  about  five  years,)  a  few  small  rafts  might  have  been  put  in 
and  floated  down  the  stream  from  some  point  higher  up  than 
where  the  plaintiffs'  dam  was ;  that  the  plaintifb  were  the  sole 
and  exclusive  owners  and  proprietors  of  the  said  stream  and  the 
land  under  the  same,  and  on  both  sides  thereof,  for  about  one 
mile  above  and  at  least  one-eighth  of  a  mile  below  their  Qiill ; 
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that  the  defendaitt  owned  or  claimed  to  own,  certain  real  estate 
eome  three  miles  distant  from  the  mill  of  the  plaintiffs,  bat  not 
upon  or  along  or  adjoining  the  creek,  and  that  he  had  cut  and 
drawn,  or  caused  to  be  cot  and  drawn,  a  large  quantity  of  hem* 
lock  logs  and  deposited  them  on  the  bank  of  the  stream,  about 
one  mile  above  the  plaintiffs'  dam,  with  an  avowed  intention  of 
throwing  the  same  into  the  stream  and  floating  them  down  to 
the  pond  of  the  plaintiffs  and  over  the  dam  into  the  Delaware 
river ;  and  that  the  defendant  had  declared  his  intention  to  do 
80,  as  soon  as  the  water  was  of  sufficient  h^ght  by  the  rains 
which  were  expected  soon  to  fall ;  that  the  running  of  the  logs 
over  the  dam  would  result  in  great  injury  to  the  same,  and  prob- 
ably cause  its  destruction,  by  creating  a  greater  pressure  upon 
it  than  it  was  able  to  sustain,  and  by  undermining  it  in  the 
falling  or  pitching  of  the  logs  over  the  dam ;  that  the  loss  or  in- 
jury to  the  dam  would  injure  the  business  at  the  mill,  and  be 
an  injury  to  the  plaintiffs ;  that  the  pecuniary  responsibility  of 
the  defendant  was  questionable,  and  that  in  the  event  of  the 
destruction  of  the  dam,  the  defendant  would  not  be  of  sufficient  pe- 
cuniary means  to  pay  the  damages  which  the  plaintiffs  would 
necessarily  sustain.  The  complaint  then  asked  that  an  injuno* 
tion  might  be  granted,  restraining  the  defendant  and  all  persons 
acting  under,  for,  by  or  through  him,  from  putting  or  placing 
logs,  rafts  or  timber  in  the  stream  for  the  purpose  of  floating 
them  into  the  said  pond,  or  over  the  dam  of  the  plaintiffs. 

The  answer  of  the  defendant  admitted  thilt  the  plaintiffs  had 
a  deed  of  the  premises  described  in  the  complaint ;  but  alledged 
that  the  defendant  did  not  know  whether  the  person  from  whom 
they  purchased  had  a  valid  and  legal  title.  It  denied  that 
there  had  been  a  dam  maintained  at  the  place  specified  in  the 
complaiut,  and  that  there  had  been  a  mill  used  and  occupied 
there  for  the  length  of  time  mentioned  in  the  complaint  It  ad- 
mitted that  the  defendant  had  deposited  logs  upon  the  banks  of 
the  stream,  for  the  purpose  of  putting  them  in  and  floating  them 
down  the  streaoL  It  then  alledged  and  set  forth  that  the  stream 
of  water  known  as  the  Callikoon  creek,  was  a  navigable  stream, 
for  rafts,  or  boats,  and  that^the  same  had  been  used  (as  the  de- 
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fendant  had  been  informed  and  belieyed,)  for  forty  years  and 
upwards  by  the  inhabitants  of  the  towns  of  Gallikoon  and  Co- 
checton,  in  the  county  of  Sulliyan,  for  the  purpose  of  floatitg 
down  rafts,  logs,  lumber,  &c.  into  the  Delaware  river ;  that  the 
stream,  before  the  same  was  obstructed  by  a  dam,  was  a  navi- 
gable stream  for  rafts  or  boats,  and  that  it  would  still  be  navi- 
gable for  boats  or  rafts  if  the  said  obstruction  were  removed. 

The  reply  of  the  plaintiffs,  took  issue  on  the  new  matter  al- 
ledged  in  the  answer. 

The  cause  was  refered  to  a  referee  to  take  proofs  of  the  facts, 
and  report  the  same  to  the  court.  It  came  on  to  be  heard  at  a 
circuit  and  special  tertn,  held  in  and  for  the  county  of  Sullivan, 
by  Mr.  Justice  Wright,  on  the  29th  of  May,  1862. 

The  facts  appearing  from  the  evidence  in  the  case  were  sub- 
stantially these.  In  1814,  Edward  Griswold,  who  resided  on 
Long  Island,  became  the  owner  of  a  tract  of  land,  described  as 
division  lot  No.  60,  in  great  lot  No.  1  of  the  Hardenburgh 
patent.  This  tract  was  situate  in  the  western  part  of  the  county 
of  Sullivan,  part  in  the  present  town  of  Callikoon  and  part  in 
the  town  of  Cochecton.  Prior  to  and  at  the  time  of  Griswold's 
purchase  and  ownership,  the  county  was  a  wilderness.  What 
is  now  called  and  known*  as  the  Oallikoon  creek  ran  through  the 
tract.  This  creek  rises  in  the  present  town  of  Oallikoon,  and 
empties  into  the  Delaware  river  at  a  point  about  two  hundred 
miles  above  tide  water.  The  creek  has  two  branches  which 
unite,'  something  liKe  a  mile  above  the  point  where  the  dam  of 
the  plaintiffs  is  located,  and  about  one  and  a  half  miles  from  its 
mouth.  In  1814,  Ghriswold  erected  a  dam  and  saw-mill  on  the 
ereek,  and  upon  his  ti^ct  of  land.  At  this  time  there  were  but 
three  or  four  settlers  on  or  in  the  neighborhood  of  the  tract 
James  0.  Curtis,  one  of  the  plaintiffs,  was  his  agent  in  the  man- 
agement of  the  lands  and  mill.  In  1887,  James  C.  Curtis  be^ 
came  the  owner  (deriving  title  from  Ghiswold)  of  an  undivided 
half  of  650  acres  of  the  Qriswold  tract,  and  in  1848,  William  H. 
Curtis,  another  of  the  plaintiffs,  purchased  the  remaining  half. 
The  Griswold  mill  and  dam  were  upon  that  part  of  the  tract  so 
purchased,  and  were  located  from  a  quarter  to  a  half  mile  from 
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the  mouth  of  the  creek,  where  it  empties  into  the  Delaware.  The 
dam  erected  by  Ghriswold  remained  until  1846,  when  it  was 
•wept  away  by  a  flood.  In  1850,  the  plaintiffs  rebuilt  t)ie  pres- 
est  dam  upon  the  site  of  the  old  one. 

The  Gallikoon  is  a  narrow,  shallow  staream,  with  occasional 
eddies.  In  its  natural  state,  there  is  not  su£Scient  water  to  float 
a  log  or  slab  upon  it,  and  it  is  only  when  affected  by  freshets 
that  either  logs  or  rafts  can  be  floated  upon  it.  It  is  only  at 
the  period  when  swelled  by  rains  or  the  melting  of  snow  and 
ice,  that  either  a  raft  or  a  log  or  timber  can  be  floated  in  it.  It 
is  not  at  any  time  navigable  for  boats,  nor  h^  it  ever  been  used 
for  that  purpose.  Grisirbld  erected  the  first  dam  on  the  stream. 
Prior  to  this,  there  was  no  occupancy  of  his  tract,  or  of  the 
country  through  which  the  stream  ran.  The  owners  of  the  lands 
were  non-residents.  Occasionally,  persons  residing  in  the  neigh- 
borhood, who  were  not  the  owners  of  the  lands,  would  enter  upon 
them,  cut  logs,  float  them  into  an  eddy,  where  the  pond  made 
by  Qriswold's  dam  now  is,  raft  them  and  float  the  raft  (the 
stream  being  swelled)  into  the  Delaware.  After  the  erection 
of  the  Griswold  dam,  there  was  no  rafting  above  it ;  but  what- 
ever logs  were  rafted  by  others  were  floated  singly  over  the 
dam  and  rafted  below,  unless  it  may  have  been  during  the  period 
of  the  destruction  of  the  old  dam  and  the  erection  of  the  new 
one.  Ghriswold  always  kept  a  boom  across  the  pond  created  by 
the  dam.  He  claimed  the  right  to  prevent  the  floating  and  raft- 
ing of  logs  by  others.  Foi.  several  years  (one  of  the  witnesses 
says  ten)  after  the  Griswold  dam  was  erected,  there  was  no  use 
made  of  the  creek  for  floating  by  persons  other'  than  those  in  the 
service  of  Qriswold.  With  the  increase  of  the  inhabitants  of  that 
region  the  lumbering  business  increased  and  more  timber  came 
down.  Griswold  sold  some  land  up  the  stream.  A  number  of 
persons  assumed  to  exercise  the  right  of  floating  logs  down  the 
stream  and  over  the  dam  during  the  freshets ;  but  the  agent  of 
Griswold  and  subsequent  owners,  claimed  the  right  to  control 
the  floatage,  and  gave  consent  or  were  paid  for  the  privilege, 
either  by  getting  share  money^  or  by  selling  their  timber,  or  by 
tfeeeivmg  caah.    In  some  other  cases  the  right  of  rafting  «nd 
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floating  was  ezerdsed  without  any  thing  being  said  to  the  per* 
sons  engaged.  The  defendant  himself  was  amongst  the  number 
who^paid  for  the  privilege  of  floating  logs  over  the  dam/  H# 
and  his  father  were  amongst  the  persons  engaged  in  rafting  and 
floating  logs  down  the  stream.  The  dam  and  mill  of  the  plain- 
tiffs are  valnable.  They  manufacture  a  large  amount  of  lumbar 
annually.  The  floating  of  logs  over  the  dam  endangers  the 
maintenance  of  it.  The  tendency  is  to  undermine  and  otherwise 
injure  it,  occasioning  a  pecuniary  injury  to  the  plaintiffs. 

It  was  admitted  that  the  plaintiffs  owned  the  land  over  which 
the  stream  flows,  and  upon  which  the  mill  and  dfin  were 
erected ;  and  that  the  defendant  had  a  large  quantity  of  loga 
deposited  on  the  bank  of  the  creek,  about  a  mile  above  the 
plaintiffs'  dam,  which  he  intended  floating  down  the  stream  into 
the  pond  of  the  plaintiffs  and  over  their  dam  into  the  Delaware 
river,  as  soon  as  the  water  should  be  of  8u£Scient  height. 

A.  C.  NivcHf  for  the  plaintiffs. 

O.  W.  Lord,  for  the  defendant. 

Wright,  J.  It  is  net  denied  that  the  plaintiffs  are  the 
owners  of  the  land  on  both  sides,  and  over  which  the  waters  of 
the  Gallikoon  creek  flow.  They  have  a  saw-mill  and  an  expen- 
sive and  valuable  dam  upon  those  lands.  The  proof  shows  that 
the  floating  of  rafts,  or  timber  or  logs  down  the  creek,  and  over 
the  dam  into  the  Delaware  river,  would  result  in  great  injury 
to  the  dam,  and  probably  cause  its  destruction ;  thus  injuring 
the  plaintiffs  by  interrupting  their  business  at  the.  mill.  The 
defendant  has  cut  and  drawn  to  the  bank  of  the  creek,  about  one 
mile  above  the  dam,  and  on  the  lands  of  one  Garhart,  a  quantity 
of  logs,  with  the  avowed  intention  and  purpose,  as  soon  as  the 
water  is  of  sufficient  height,  by  the  falling  of  nun,  to  float  them 
down  the  creek  and  over  the  dam  of  the  plaintiffs,  into  the  Dela- 
ware river.  Against  this  threatened  act  of  the  defendaat,  (his 
pecuniary  ability  to  respoi;^  in  damages  for  any  injury  that 
might  be  occasioned,  being  alleged  in  the  complaint  to  be 
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doubtfiil,  and  not  denied  by  the  answer,)  the  court  is  asked  to 
interpose  by  injnuQtioa.  If  the  creek  called  and  known  as  the 
GallikooB,  be  merely  a  private  stream  and  private  property,  not 
.subject  to  l^e  servitude  of  the  public  interest  by  a  passage  upon 
it^  and  there  has  been  no  dedication  by  the  owners  to  the  public, 
for  the  purpose  of  floating  rafts  or  logs,  the  plaintiffs  are  entitled 
to  the  relief  demai^ed.  The  defendant  does  not  in  his  answer 
prescribe  for  himself,  nor  does  the  proof  establish  a  case  of  any 
right  on  his  part,  distinct  from  the  public,  to  use  the  stream. 
If,  however,  the  Gallikoon  be  a  public  stream,  or  fall  witliin  that 
dass  which  is  subjected  lo  the  public  servitude  for  the  purposes 
of  navigati<»i  and  commerce,  or  if  there  has  been  a  dedication 
of  it  by  the  owners,  to  the  public,  for  the  purpose  of  rafting  and 
floating  logs  and  timber,  there  should  be  judgment  for  the  de- 
fendant. 

The  treatise  of  Sir  Mathew  Hale,  '^  De  jure  maris,^^  with  a 
comprehensiveness  and  power  unparalleled,  embodies  the  prin- 
ciples of  the  common  law,  relating  to  the  respective  rights  of  the 
public  or  the  citizen,  either  in  the  sea,  arms  of  the  sea,  or  private 
streams  of  water.  The  courts  of  England  and  of  this  country 
have  recognized  it  as  the  text  book  "  from  which,  (as  Judge 
Gowen  remarks,)  when  properly  understood,  there  seems  to  be 
no  appeal  either  by  sovereign  or  subject."  The  general  distinc- 
tions established  by  this  great  man  are,  "  that  rivers  not  navi- 
gable, that  is,  fresh  rivers,  of  what  kind  soever,  do  of  common 
right,  belong  to  the  owners  of  th^  soil  adjacent,  to  the  extent  of 
their  land  in  length.  But  that  rivers,  where  the  tide  ebbs  and 
flowsi  belong  of  commcm  right  to  the  state.  That  the  ownership 
of  the  citizen  is  of  the  whole  river,  viz.  the  soil  and  the  water  of 
the  river ;  except  that  to  his  river  where  boats,  lighters,  rafts, 
&c.  may  be  floated  to  market,  the  public  have  a  right  of  way  or 
easement."  {See  note  to  Ex  parte  Jennings^  6  Cowen,  686.) 
These  are  now  the  uncontrovertible  principles  of  the  common 
law  q>plicable  to  the  ownership  and  use  of  streams  of  water,  and 
properly  applied  and  understood  are  controlling  in  the  case  under 
consideration.    It  is  true  that  there  are  streams  which  have 


518        CASES  IN  THE  SUPREME  COURT. 

CnrtSfl  V.  Eeesler. 

been  declared  by  statute  to  be  public  bigbways,  but  tbe  Galli- 
koon  is  not  one  of  tbem. 

Tb^  tide  does  not  ebb  and  flow  in  tbe  Gallikoon  creek.  It  is 
nearly  two  hundred  miles  above  tide  water.  It  has  never  been 
declared  a  public  highway  by  statute.  Is  it  navigable,  within 
the  meaning  of  the  authorities,  so  as  to  subject  it  to  the  use  of 
the  pubib  ?  "A  stream,  to  be  navigable,"  say  this  oourt^  "  with- 
in the  authorities,  must  furnish  (as  Lord  Hale  expresses  it)  a 
common  passage  for  the  king^s  people,  must  be  of  common  or 
public  use  for  carriage  of  boats  and  lighter s,^  must  be  capable 
of  bearing  up  and  floating  vesiels  for  the  transportation  of 
property,  conducted  by  the  agency  of  man.  (6  Barb.  S.  C  R. 
265.  17  John.  R.  209, 210,  211.)  It  is  not  necessary  that  the 
stream  should  be  navigable  through  its  whole  length.  The 
public  may  use  such  portions  of  it  as  are  navigable ;  and  so  far 
as  this  case  is  concerned,  the  inquiry  is,  whether  thai  part  of 
the  Callikoon  creek  owned  by  the  plaintiffs  is,  in  a  legal  Bense, 
"  navigable?^  The  evidence  clearly  establishes  that  the  creek, 
in  its  natural  state,  is  not  capable  of  bearing  up  or  floating  a 
stick  of  timber  or  log  upon  its  surface.  It  is  a  narrow  and 
shallow  stream,  with  an  occasional  eddy,  and  near  its  moutii 
rocks  are  imbedded.  It  is  only  when  it  is  swollen  by  freshets, 
that  it  will  bear  up  or  float  a  raft  of  any  size,  or  even  a  single 
log ;  and  it  is  only  at  these  times  that  either  logs  or  rafts  have 
been  floated  upon  its  surface.  When  it  is  swelled  by  rains,  or 
the  melting  of  snow  and  ice  in  the  adjacent  forests,  (and  then 
only,)  single  logs  or  small  rafts  of  logs  may  be  carried  on  its 
surface  into  the  Delaware ;  but  it  is  not  pretended  that  at  any 
time  it  has  been,  or  can  be  used  for  the  passage  of  vessels,  boats, 
or  lighters.  Such  a  stream  cannot,  in  my  judgment,  be  said  in 
any  legal  sense  ifi  be  navigable  for  vessels,  boats,  lighters  or 
rafts.  It  is  not  the  case  of  a  stream  susceptible  of  use  for  a 
common  passage,  in  which  the  riparian  owners  hold  a  qualified 
property,  subject  to  the  public  use.  It  is  not  enough  that  it  is 
capable,  during  a  period,  in  the  aggregate  of  some  four  weeks 
in  the  year,  when  swollen  by  the  spring  and  fall  freshets,  of  car- 
rying down  small  rafts  of  logs,  or  single  logs.    As  this  court 
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remarked,  in  relation  to  a  part  of  the  Black  riyer,  to  call  such 
a  stream  navtg^le,  in  the  legal  sense,  is  a  palpable  misappli- 
cation of  the  term.  I  am  told  that  neither  that  part  of  the 
Delaware  river  bounding  the  county  of  Sullivan,  nor  the  Beaver- 
kill,  are  capable  of  floating  boats,  or  rafts,  or  logs,  unless 
swelled  by  freshets;  yet  these  streams  are  subJQct  to  the 
public  USQ^  But  no  argument  can  be  drawn  from  4l||p,  as  both 
of  those  streams  have  been  declared  public  highways  by  statute. 
I  am  told,  also,  that  to  hold  the  Callikoon  creek,  where  it  runs 
through  the  lands  of  the  plaintiffs,  or  streams  of  a  similar  char- 
acter, not  to  be,  in  the  legal  tense,  navigable  streams,  would  be 
to  inflict  irreparable  injury  upon  the  persons  engaged  in  the 
badness  of  lumbering.  Possibly  this  may  be  so,  but  it»is  no 
adequate  reason  why  the  law  should  not  be  enforced.  In  this 
case  but  few  persons  can  be  affected  in  any  event  by  being  de- 
prived of  the  use  of  the  stream  for  floatage  of  logs.  It  is  not 
those  only  engaged  in  the  business  of  lumbering  that  faftve  a 
deep  interest  in  a  correct  decision  of  the  law.  The  plaintiffs  in 
this  case,s  and  all  owners  of  streams  of  the  character  of  the 
Callikoon  creek,  have  an  interest  in  knowing  whether  they  hold 
an  absolute  or  qualified  property.  If  the  latter,  then  whatever 
injury  is  to  arise  by  an  enforcement  of  the  law,  must  be  borne 
by  them. 

The  Callikoon  is  not  an  arm  of  the  sea  in  which  the  tide  ebbs 
and  flows.  It  is  not,  where  it  runs  through  the  lands  of  the 
plaintiffs,  a  stream  in  which  the  public  have  the  right  of  eminent 
domain  for  the  purposes  of  navigation  and  commerce.'  It  is  not 
navigable,  within  the  meaning  of  the  authorities,  and  is  therefore 
wholly  and  abeolutely  private  property. 

But  it  is  further  urged,  thai  if  the  Callikoon  be  not  a  naviga- 
ble stream,  the  proof  shows  a  usage  in  the  {public,  to  float  logs 
and  rafts,  for  more  than  forty  years  prior  to  the  commencement 
of  this  action ;  and  that  the  public  have  acquired  the  right  of 
floating,  either  by  custom  or  prescription,  or  by  dedication. 
From  the  evidence,  it  appears  that  some  fifty  years  since,  when 
the  country  adjacent  to  the  creek  was  a  wilderness,  and  there 
were  but  three  or  four  actual  settlers  upon  the  lands  bordering 
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on  the  whole  length  of  the  stream,  a  few  persons,  not  the  owners 
of  the  lands,  cut  Jogs,  and  either  floated  or  rafted  them  into  the 
Delaware.  A  few  instances  of  this  ktftd  are  shown  prior  to 
1814.  As  the  owners  of  the  lands  and  creek  were  iLon-residentSy 
neither  the  right  to  trespass  on  the  lands,  or  float  the  plunder 
down  the  creek,  were  by  act  or  wgrd  disputed.  In  1814,  one 
Edward  Griswold,  who  resided  on  Long  Ishind,  became  the 
owner  of  division  lot  No.  60,  through  which  that  part  of  the 
creek  in  controversy  flowed.  Shortly  after  his  purchase  he 
erected  a  saw-mill  on  the  lot,  and  a  dam  across  the  stream,  and 
pat  a  tenant  upon  the  premises.  He  also  kept  and  maintained 
a  boom  across  the  pon4  formed  by  the  dam,  to  prevent  logs  and 
timber  from  above  in  times  of  high  water  floating  over  the  dam. 
He  claimed  the  right  to  prevent  the  floadng  of  logs,  and  for 
some  period  succeeding  the  erection  of  the  dam,  there  was  no 
use  made  of  the  creek  for  floating.  As  the  country  above  be- 
came <nore  settled,  and  the  lumbering  business  increased,  some 
persons,  among  whom  were  the  defendant  and  his  father,  who 
had -cut  logs  on  lands  above  and  adjacent  to  the  stream,  con- 
tinued to  float  them  dmn  and  over  the  dam,  the  agent  of  Gris- 
wold,  and  subsequent  owners,  asserting  the  right  to  control  the 
floatage.  In  some  cases  they  demurred  and  were  paid  for  the 
privilege  of  floating,  either  by  getting  share  money,  or  by  selling 
their  timber,  or  by  receiving  cash.  Among  those  from  whom 
they  received  a  compensation  for  the  privilege,  was  the  defend- 
ant himself.  In  a  few  instances  they  consented  to  the  floatage 
without  compensation,  and  in  a  few  others,  (mostly  while  the 
old  Griswold  dam  was  away,)  the  right  was  asserted  without 
objection  on  the  part  of  the  owners.  The  old  dam  was  swept 
away  by  a  flood,  in  1846,  and  a  new  one  erected  on  its  site,  by 
the  plaintifis,  in  1^50,  who  had  then  become  the  owners  of  the 
land  and  stream.  It  seems  pretty  well  established,  from  the 
testimony,  that  during  the  last  forty  years,  persons  having  logs 
above  the  lands  and  dam  of  the  plaintiffs,  have,  at  timbs,  used 
the  stream  for  floating  them  into  the  Delaware ;  and  itris  equally 
well  established,  that  that  use  has  not  been  for  any  period  of 
twenty  years  continuously,  under  a  claim  of  right  and  in  hos* 
tility  to  the  claims  of  the  owners. 
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The  use  claimed  has  been  and  neceeBarily  must  be  limited  in 
its  enjoyment  to  a  small  number  of  persons,  to  be  exercised  only 
for  a  small  part  of  a  year,  and  in  certain  stages  of  the  water. 
It  is  seriously  to  be  doubted  whether,  if  the  public  could  acquire 
an  easement  by  prescription^  the  use  claimed  and  established 
by  the  evidence,  is  one  for  which  they  could  ^nrescribe.  But  the 
public  eaimot  acqtdre  an  easement  by  prescription.  The  doc- 
trine is  inapplicable  to  the  public.  A  prescription  supposes  a 
grant ;  and  in  the  case  of  the  public  there  can  be  no  grantee. 
(22  Wend.  440  to  444.  20  Id.  121  to  125.  2  John.  R.  S^7.) 
The  easement  by  prescription  is  allways  to  indiTiduals,  or  to 
corporations,  and  to  those  who  are  not  incompetent  to  receive  a 
grant.  As  the  law  exists  in  this  state,  the  only  way  (says  Sen- 
ator Furman,  in  the  case  of  Post  v.  Pearstdl,  decided  in  the 
court  for  the  correction  of  errors)  that  an  individual  can  acquire 
a  right  in  real  estate,  is  by  grant,  or  by  an'adverse  possession 
of  twenty  years  under  claim  of  titU,  in  which  case  the  law  pre- 
sumes a  grant ;  and  as  to  the  ptJ>lic^  the  only  way  in  which 
they  can,  at  the  common  law,  acquire  an  easement  in  the  laads 
of  another,  is  by  dedication.    (22  Wend.  444.) 

The  remaining  questions  are,  Ist.  Whether  the  right  to  float 
logs  in  the  manner  described  can  be  made  the  subject  of  a  dedi- 
cation to  the  public.  2d.  Whether  there  is  sufficient  evidence 
in  the  case  to  establish  the  fact  of  such  dedication. 

Dedication,  within  the  sense  of  the  authorities,  is  an  act  by 
which  the  owner  of  the  fee  gives  to  the  public,  for  some  proper 
object,  an  easement  in  his  lands.  A  parol  dedication  is  good, 
and  is  generally  the  only  one  made ;  and  although  there  is  no 
grantee  to  take,  it  vests  in  the  public,  and  is  different  from  or- 
dinary grants,  and  is  to  be  construed  upon  principles  to  meet 
the  nature  of  the  case.  (22  Wend.  444.  6  Jd.  256.  6  HiU, 
411.  8  Verm.  Rep.  526.  .6  Peters,  485.)  Its  effect  is  not  to 
deprive  a  party  of  title  to  his  land,  but  to  estop  him  while  the 
dedication  continues  in  force,  from  asserting  that  right  of  ex- 
elusive  posression  and  enjoyment  which  the  owner  of  property 
ordinarily  has.  (6  JBt/Z,  412.  6  PeTer^,  481, 488.)  Use  alone 
by  the  public  is  not  enough  to  establish  the  fact  of  a  dedication, 
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axoept  in  the  case  of  streets  or  roads.  (22  Wend.  474  to  483, 
and  cases  died.)  There  iDiist  be  proof  by  writing,  or  by  pabtic 
and  uneqniTOcal  declarations  or  acts  on  the  part  of  the  owner  of 
the  land.  Justice  Gowen,  in  deliyering  the  opinion  of  tbe^urt 
in  the  case  of  PearsaU  v.  Post^  (20  Wend,  115,)  laid  down  a 
rule  which  confines  such  dedication  to  streets  and  mghways, 
common  squares  and  land  dedicated  to  pious  and  charitable  uses. 
In  the  case  of  PearsaU  y.  Post^  it  was  held  by  this  court  that 
land  could  not  be  dedicated  to  the  public  use  of  landing  depositA 
from  vessels :  this  was  affirmed  on  error.  6o  also  in  Munsen 
y.  Hungerford^  (6  Barb,  265,)  the  supreme  court,  held  that  the 
right  to  float  logs  on  a  stream,  for  three  or  four  weeks  in  a  year, 
during  the  freshets,  in  such  a  manner  as  ft)  endanger  and  se- 
riously injure  the  dams  thereon,  could  not  be  made  the  subject 
of  a  dedioation  to  the  public;,  such  a  right  xJSt  being  in  any 
sense  a  public  right  which  can,  from  the  nature  of  the  case,  be 
enjoyed  by  the  public  at  large.  So  also  the  chancellor,  in  de- 
liyering his  opinion  in  fayor  of  the  affirmance  of  the  judgment, 
iiV  the  court  of  errors,  in  PearsaU  y.  Post^  uses  this  language : 
*'  But  a  public  place  for  landing  and  depositing  manure,  must 
from  its  yery  nature  be  confined  to  a  yery  few  individuals,  and 
would  generally  be  permitted  as  a  mere  neighborhood  accommo- 
dation, while  the  owner  of  the  land  on  which  it  was  deposited 
had  no  immediate  use  for  the  premises  himself.  I  think  it  would 
be  most  unreasonable  to  apply  the  principle  of  a  public  dedica- 
tion to  such  a  case."  I  cannot  perceive  why  the  reasoning  in 
the  case  of  Mufison  v.  Hungerfordj  and  the  language  of  the 
chancellor  in  PearsaU  v.  Post^  is  not  strictly  applicable  and 
controlling  in  the  case  under  consideration.  Here,  the  principle 
claimed  must  be  confined  to  a  few  individuals,  the  owners  of 
lands  adjacent  to  the  Gallikoon  creek,  and  the  owners  of  the 
stream.  The  right  can  only  be  enjoyed  for  a  few  days  in  the 
year,  and  when  the  creek  is  swollen  by  rains.  It  cannot,  from 
its  very  nature,  be  but  a  mere  neighborhood  accommodation,  to 
be  enjoyed  but  for  a  short  time,  and  then  only  when  the  stream 
is  swollen  by  foreign  contributions.  But  if  the  right  daimed 
by  the  defendant  can  be  made  the  subject  of  a  public  dedication, 
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is  there  evidence  in  the  case  to  establish  the  fact  of  such  dedi- 
cation ?  It  is  to  be  remembered  that  mere  user  is  not  sufficient ; 
though  user  may  be  taken  in  connection  with  other  evidence  to 
prove  actual  dedication.  Tb  show  that  persons  have  exercised 
the  right  for  a  series  of  years,  is  but  a  link  in  the  chain  of  proof 
to  establish  the  conclusion  that  the  owner  of  the  fee  has  appro- 
priated, or  set  apart,  and  ^ven  to  the  public,  an  easement  or 
use  in  his  land,  which  he  cannot  reclaim  at  pleasttre.  Nor  is  it 
necessary  to  prove  a  use  for  any  determinate  period,  in  a  case  of 
this  kind,  where  such  use  is  accompanied  by  proof  of  the  eon- 
duct,  or  unequivocal  acts  or  declarations,  of  the  owner  of  the  fee. 
A  dedication  of  property  to  public  use  does  not  depend  upon  the 
lapse  of  time,  but  upon  the  intention  and  acts  of  the  parties. 
Keeping  these  rules  in  view,  what  proof  is  there  of  a  dedication 
to  the  public  by  Griswold,  or  subsequent  owners,  of  the  right  to 
float  logs  in  the  Gallikoon  creek  ?  I  cannot  perceive  any,  fur- 
ther than  the  fact  of  mere  user  by  a  few  individuals  of  the  neigh- 
borhood. Griswold  was  a  non-resident.  In  1814,  soon  after 
his  purchase,  he  erected  a  dam  across  the  stream,  which  fias 
been  maintained  to  the  present  time,  with  the  exception  of  four 
or  five  years.  He  kept  a  boom  across  the  pond  and  claimed  the 
right  to  prevent  floating.  The  use  for  floating  was  not  exercised 
for  several  years  succeeding  the  erection  of  his  dam.  His  agent, 
and  subsequent  owners,  at  divers  times  interfered  to  control  the 
floatage,  and  demanded  and  actually  received  compensation  for 
the  privilege.  In  other  cases  consent  was  asked  and  obtained. 
The  exercise  of  the  right  has  neither  been  uninterrupted  or  ac- 
quiesced in  by  Griswold  or  subsequent  owners.  No  act  or  dec- 
laration of  theirs  is  shown  evincing  an  iiftention  to  unqualifiedly 
devote  to  the  public  the  use  of  the  stream  to  float  logs  or  rafts 
of  logs.  The  proof,  in  my  opinion,  fails  to  show  a  case  of  dedi- 
cation to  the  publia 

The  plaintifiis  are  entitled  to  the  relief  demanded  in  the  com- 
plaint ;  and  the  proper  judgment  or  order  must  be  entered 
accordingly. 

[SvLLiYAN  8PBCIAI,  Tbrm,  May  29|  1862.     Wrightt  Jnstioe.] 
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A  carrier  may,  hy  express  contract,^  restrict  his  common  law  liability,  by  on- 
dertaking  to  carry  goods  at  the  ri^  of  the  owner. 

Gould  y.  em,  (2  IKU,  628,)  oTerroled.    ) 

Where  a  persoD  engaged  in  the  transportation  business  between  Albany  and 
Milwaukie,  by  way  of  the  Erie  canal  and  lakes,  and  interested  in  a  line  of 
boats  on  the  Erie  canal,  undertook  to  conrey  goods  fVom  Albany  to  Mil- 
waukie,  although  he  had  no  interest  in  any  vessel  on  the  lakes,  Held  that 
he  was  a  common  carrier  for  the  whole  distance ;  and  that  it  was  immate- 
rial whether  he  used  his  own  boats  and  vessels,  or  employed  the  vessels  of 
other  persons,  to  carry  for  him,  on  some  part,  or  even  all  of  the  route. 

This  action  was  brought  against  the  defendant  as  a  oommon 
carrier,  to  recover  the  value  of  certain  goods  delivered  to  him 
to  be  transported  from  Buffalo  to  Milwaukie.  and  which  were 
alledged  to  have  been  lost. 

On  the  trial  the  plaintiff  showed  that  the  defendant  kept  an 
office  at  Albany,  and  was  engaged  in  the  business  of  transport- 
ing goods  upon  the  Erie  canal,  and  occasionally  west  of  Buffalo, 
on  the  lakes.  On  the  23d  September,  1848,  the  plaintiff,  through 
his  agent,  applied  to  the  defendant  at  his  office  in  Albany,  to 
know  upon  what  terms  he  would  transport  the  goods  in  question. 
He  agreed  to  carry  them  from  Buffalo  to  Milwaukie  for  $5 ;  and 
the  negotiation  between  the  parties  closed  by  giving  the  follow- 
ing receipt  or  memorandum,  introduced  in  evidence  on  the  trial 
by  the  plaintiff:  "  Received,  Albany,  Sept.  28, 1848,  from  C.  K 
Moore,  for  J.  L.  Weaver,  five  dollars  freight  on  1435  lbs.  from 
Buffalo  to  Milwaukie  by  vessels  on  the  lakes,  oumer^s  risk. 
5  barrels,  5  sacks,  6  bozes^l485  lbs.  L.  E.  Evans." 

This  receipt  being  given,  and  the  money  paid,  the  goods  were 
accordingly  delivered  by  the  plaintiff  on  board  the  defendant's 
line  of  canal  boats  at  Albany.  The  goods  did  not  reach  their 
place  of  destination ;  the  vessel  on  which  they  were  shipped  at 
Buffalo  having  been  run  into,  upon  lake  Huron,  on  a  dark  and 
stormy  night,  by  a  steam  propeller,  and  sunk.  Other  facts  in 
the  case  sufficiently  appear  in  the  opinion  of  the  court 
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/.  K.  Porter y  for  the  defendant 

By  the  Courts  Wright,  J.  I  am  of  the  opinion  that  the 
proof  was  sufficient  to  Qhow  the  defendant  to  be  a  common  carrier 
of  goods  from  Buffalo  to  Milwaukie.  He  was  interested  in  a 
line  of  canal  boats,  and  had  been  engaged  for  several  years  in 
the  transportation  of  goods  on  the  lakes,  as  well  as  on  the  canal. 
A  common  carrier  is  one  who  undertakes  for  hire  or  reward  to 
transport  the  goods  of  those  who  choose  to  employ  him,  from 
place  to  place.  {Story  on  Bail.  §  495.)  It  is  not  controverted 
that  the  defendant  held  himself  out  to  the  public  as  a  carrier 
from  Albany  to  Ba&lo,  and  I  think  the  evidence  equally  con- 
elusive  to  siow  him  engaged  in  tranaporting  property  for  hire 
or  reward,  we^t  of  Buffalo.  It  is  true  he  had  no  interest  in  any 
vessel  on  the  lakes ;  but  he  was  engaged  in  the  business  of 
transportation,  and  was  interested  in  the  freight,  and  whether 
he  used  his  own  boats  and  vessels,  or  employed  the  vessels  of 
other  persons  to  carry  for  him,  on  some  part,  or  even  all  of  the 
route,  can  be  a  matter  of  no  consequence.  {Pair child  v.  jS2o- 
cum,  19  Wend.  8^9.     Teall  v.  Sears,  9  Barb,  817.) 

But  conceding  the  defendant,  in  the  season  of  1848,  to  have 
ezercised,  as  a  public  employment,  the  business  of  carrying 
goods,  a  more  important  question  arises,  whether  as  a  carrier 
he  could  restrict  the    obligations  whiph   the   law  otherwise 
imposed  on  him,  by  a  special  agreement:/  The  plaintiff  himself  ^ 
showed  that  the  goods  in  controversy  were  undertaken  to  be    \ 
transported  under  a  special  agreement,  exonerating  the  carrier  •: 
from  the  rigid  and  stringent  liability  imposed  by  the  common  ' , 
law.    The  legal  import  of  the  contract  in  this  case  was  to  carry*  i 
the  goods  at  the  risk  of  the  owner.    Unless,  being  a  carrier,  / 
the  defendant  was  prohibited  from  entering  into  such  an  agree- 
ment with  the  owner  of  the  goods,  he  incurred  only  the  respon- 
sibility of  an  ordinary  bailee  for  hire,  and  became  answerable 
only  for  misconduct  or  negligence,  of  which  there  was  no  pre- 
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tense ;  but  if  there  were,  the  court  excluded  the  defendant  from 
showing  the  circumstances  under  which  the  loss  occurred. 

At  common  law  a  carrier  is  liable  for  all  losses,  except  those 
occasioned  by  the  act  of  God  or  the  public  enemies ;  unless  there 
has  been  a  fraud  practiced  on  him  by  the  owner  of  the  goods,  in 
which  case  he  will  be  absolved  from  the  consequences  of  any  loss 
not  occasioned  by  negligence  or  misconduct.  He  is  regarded  as 
an  insurer  of  the  property  committed  to  his  charge.  In  Eng- 
land, for  a  period  of  about  thirty  years,  the  doctrine  prevailed 
that  the  carrier  might  restrict  his  liability  by  notice,  and  so  far 
was  the  doctrine  carried,  that  in  one  or  two  reported  nisi  pritis 
cases  he  was  allowed  to  accept  with  the  whole  risk  on  the  owner ; 
restricting  his  own  liability  to  that  of  an  ordinary  bailee  for  hire. 
Eventually  parliament  interfered,  bringing  back  the  liability  of 
carriers  to  the  common  law  rule  as  it  had  prevailed  prior  to  our 
revolution.  In  this  state,  carriers  have  not  been  permitted,  by 
their  own  act,  to  restrict  their  liability.  Notwithstanding  any 
attempt  by  notice  to  specially  accept  property  for  transportation, 
they  have  been  rigidly  held  responsible  for  losses,  (where  there 
was  an  absence  of  fraud  on  the  part  of  the  bailor,)  except  ooeur- 
ring  by  the  act  of  Grod  or  the  public  enemies.  {HoUister  t. 
Nowlen,  19  Wend.  234.     Coley.  Goodwi'n,  Id.  251.) 

But  may  a  carrier,  by  express  contract,  restrict  his  common 
law  liability  ?  In  England  it  had  been  assumed  as  good  law 
that  he  might.  {Allef/n,  98.  4  Co.  84,  note  to  Souihcot^s  case. 
4  Burr.  2801.  1  Vent.  190,  238.  2  Taunt.  231.  8  Mees.  ^ 
Welsh.  443.)  In  HoUister  v.  Nowlen,  (19  Wend.  284,)  it  was 
treated  as  an  open  question  in  the  courts  of  this  state ;  and  Mr. 
Justice  Bronson,  in  his  able  and  elaborate  opinion  in  that  casey 
whilst  repudiating  the  doctrine  of  restriction  by  general  notice, 
did  not  deny  that  there  might  be  a  ''  special  contract  for  a  res 
stricted  liability,^  though  such  a  contract  could  not  be  inferred 
from  a  general  notice  brought  home  to  the  employer.  In  Gould 
V.  HiU,  (2  fla/,*  628,)  it  was  held  by  a  majority  of  the  court, 
(Ch.  J.  Nelson  dissenting,)  that  a  common  carrier  could  not 
limit  his  liability,  by  a  apecial  agreement.  This  case  seems  not 
to  have  been  very  fully  considered.    Mr.  Justice  Cowen,  who 
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delivered  the  opinion  of  the  court,  referred  to  the  retisons  as- 
signed by  him  in  Cole  y.  Go(^mn,  which  in  the  latter  case  were 
obiter^  as  the  question  there  was  not  upon  a  special  agreement, 
but  a  general  notice.  In  Cole  v.  Goodwin  he  had  insisted  that 
common  carriers  and  innkeepers,  from  their  public  employment, 
owed  duties  at  common  law  from  which  public  policy  demanded 
that  the}(  should  not  be  discharged,  and  that  consequently  they 
could  not  limit  their  common  law  liability,  even  by  express  agree- 
ment. Mr.  Justice  Bronson  seems  silently  to  have  assented  to 
the  decision  in  Ootdd  v.  HUl^  whilst  subsequently,  in  the  court 
of  appeals,  he  assumes  it  to  be  still  a  debatable  question  in  this 
state  whether  common  carriers  and  innkeepers  can  contract  for 
a  more  restricted  liability  than  the  law  imposes  upon  them  in 
the  absence  of  a  special  agreement.  ( WeUs  y.  Steam  Naviga- 
tion Co.,  2  Comst,  209.)  In  Pennsylyania,  it  has  been  held  by 
the  courts  that  the  common  law  responsibility  may  be  limited  or 
abridged  by  the  special  terms  of  the  acceptance  of  the  goods ; 
and  that  this  may  eyen  be  effected  by  a  general  notice,  clear  and 
explicit,  and  brought  home  to  the  employer.  (16  Penn.  R.  67.) 
The  supreme  court  of  the  United  States,  in  New  Jersey  Steam 
Navigation  Co.  y.  Merchant^  Bank,  (6  How.  382,)  whilst  de- 
nying the  right  of  the  carrier  to  restrict  his  obligation  by  a  gen- 
eral notice,  hold  that  it  is  competent  for  him  to  do  so  by  a  spe- 
cial agreement.  In  the  case  of  a  general  notice  which  is  the  act 
of  the  carrier  himself,  they  agree  with  this  court  in  Hollister  y. 
Nowlen,  that  if  any  implication  is  to  be  indulged  from  the  de- 
liyery  of  the  goods  under  such  a  notice,  it  is  as  strong  that  the 
owner  intended  to  insist  upon  his  rights,  and  t^e  duties  of  the 
carrier,  as  it  is  that  he  assented  to  their  qualification ;  but  that 
he  may  be  permitted  to  discharge  himself  from  duties  which  the 
law  has  annexed  to  his  employment,  by  an  express  stipulation 
by  parol  or  in  writing,  specific  and  certain,  to  which  the  bailor 
has  assented,  and  leaving  no  room  for  controversy  between  the 
parties. 

The  law  declares  the  liability  of  the  common  carrier ;  and  it 
has  been  said  that  it  is  not  the  form  of  the  contract  but  public 
policy  which  determines  its  extent.    When  a  duty  or  liability  is 
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imposed  by  law  upon  an  indiyidual  acting  in  a  particular  capa- 
city, he  cannot  of  course,  iif  he  act  in  the  capacity,  make  a  valid 
contract  to  be  discharged  from  stich  duty  or  liability.    But 
though  an  individual  may  usually  exercise  the  employment  <^  a 
carrier,  there  are  no  considerations,  unless  those  of  public  policy, 
forbidding  him,  in  respect  to  a  particular  transaction,  dropping 
his  public  employment,  and  specially  contracting  with  the  owner 
of  the  goods  as  a  private  person,  who  incurs  no  responsibUi^ 
beyond  that  of  an  ordinary  bailee  for  hire.    And  if  the  owner 
chooses  to  enter  into  a  special  contract,  he  vii'tually  agrees  that 
in  respect  to  the  single  transaction,  the  carrier  is  not  to  be  re- 
garded in  the  exercise  of  his  public  employment.    It  is  urged 
that  the  carrier  should  not  be  permitted  to  contract,  in  any  par- 
ticular case  to  incur  a  limited  liability,  as  the  tendency  would 
be  to  encourage  guilty  negligence,  fraud  or  crime.    The  severi- 
ties of  the  common  law  are  to  hang  over  him,  under  all  circum- 
stances, for  the  public  protection ;  whilst  other  insurers  of  goods, 
with  analogous  obligations,  are  allowed  to  contract    In  any  par- 
ticular instance,  the  extraordinary  duties  annexed  to  the  carrier's 
employment  do  not  concern  the  public,  but  only  the  parties  to 
the  transaction.    It  is  a  question  simply  between  the  owner  and 
the  person  who  engages  to  transport,  as  to  the  safe  custody  and 
delivery  of  the  goods.    The  tendency  to  encourage  negligence, 
fraud  or  crime,  is  no  greater  than  in  many  other  business  occu- 
pations of  life;  and  I  see  not  why,  in  this  age  of  civilization, 
public  policy  demands  that  this  particular  class  of  custodians 
and  insurers  of  property  should  be  prohibited  from  making  such 
terms  with  their  employers,  as  shall  mutually  be  agreed  upon 
and  assented  t^    Were  extraordinary  privileges  conferred  by 
law  on  the  carrier ;  were  it  an  office  or  employment  that  could 
be  enjoyed  but  by  few,  with  the  tendency  to  a  monopoly  of  the 
peculiar  business,  there  might  be  some  show  of  reason  to  guard 
against  imposition,  by  holding  in  all  cases  the  individual  or  com- 
pany engaged  in  the  transportation  of  property  as  an  ordinary 
employment,  to  the  stringent  obligations  of  the  common  law. 
But  this  is  not  so.    The  business  is  open  to  all  who  may  choose 
to  engage  in  it ;  and  like  many  other  of  the  industrial  oceopa- 
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tioDB  of  life,  it  is  full  to  repletion.  The  employer  is  not  to  be  im- 
posed npon.  There  can  be  no  such  thing  as  a  combination 
amongst  those  engaged  in  tile  business  of  carrying,  by  exacting 
special  agreements  to  throw  off  their  common  law  obligations. 
The  owner  of  goods  may  still  insist  that  they  shall  be  carried, 
with  the  common  law  responsibilities  attached ;  and  this  will  be 
always  so,  unless  the  risk  be  diminished  by  express  stipulation 
of  the  parties/  The  owner  of  goods  may  contract  with  a  private 
person,  and  tie  latter  will  be  only  answerable  for  misconduct  or 
negligence.  A  person  is  engaged  in  the  usual  employment  of 
carrying.  Acting  in  his  public  capacity  the  law  imposes  on  him 
certain  obligations  which  he  cannot  by  his  own  act  avoid.  The 
employer  knowing  this,  and  desiring  that  the  property  shall  be 
intrufited  to  his  custody,  is  willing  to  enter  into  a  special  agree- 
ment, whereby  the  carrier's  common  law  liability  is  diminished. 
Why  should  he  not  be  permitted  to  do  so?  I  confess  that  I 
cannot  perceive  any  stronger  reasons  against  it  than  in  the  case 
of  any  other  insurer  of  property.  I  am  unable  io  appreciate  those 
overwhelming  considerations  ofpublie  policy  which  demand,  that 
because  an  individual  is  usually  engaged  in  the  employment  of 
a  carrier,  he  should  have  the  common  law  liabilities  fixed  on 
him  in  all  cases,  even  though  the  owner  of  the  goods  be  willing 
to  contract  specially  twith  him  as  a  private  person.  I  concur 
with  Mr.  Justice  Nelson,  "  that  I  am  unable  to  perceive  any 
well  founded  objection  to  the  carrier  restricting  his  obligation 
by  a  special  agreement,  or  any  stronger  reasons  forbidding  it 
than  exist  in  the  case  of  any  other  insurer  of  goods,  to  which 
his  obligation  is  analogous ;  and  which  depends  altogether  upon 
the  contract  between  the  parties."  j  {K  /.  Steam  Nav.  Co.  v. 
Merchants?'  Bank^  6  Hew.  882.)  Indeed,  as  Judge  Nelson  ob- 
serves, prior  to  the  case  of  Gould  v.  £fiU,  the  right  thus  to 
restrict  the  obligation  was  admitted,  in  a  large  class  of  cases 
founded  on  bills  of  lading  and  charter  parties.  In  these  cases, 
when  the  bill  of  lading  or  charter  party  formed  the  contract  in 
the  shipment  of  goods,  and  which  instruments  contamed  express 
stipulations  diminishing  the  risk,  and  enlarging  the  exception  to 
the  common  law  reeponsibilily  other  than  that  of  inevitable  ac- 
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eident,  the  right  of  the  carrier  thus  to  limit  his  liability  wu  not 
doubted. 

We  are  of  the  opinion  that  the  ease  of  Oould  v.  Hill  ooght 
not  to  be  followed,  as  being  nnsound,  both  upon  principle  and 
authority.  It  has  no  precedent,  that  I  have  been  able  to  dis- 
eover,  either  in  the  adjudications  of  our  own  courts,  or  of  West- 
minster Hall.  Its  tend^ioy  is  to  impose  an  extraordinary  bur- 
den upon  a  class  of  our  citizens  engaged  in  a  particular  branch 
of  trade,  through  considerations  of  public  policy  that  are  at  least 
now,  in  a  great  degree,  fiuiciful,  whatever  weight  may  have  been 
once  attached  to  them.(a) 
n]^  In  the  present  case  the  agreement  was  a  special  one,  and  in 
writing.  The  goods  were  to  be  trandported  at  the  risk  of  the 
owner.  The  agreement  exempted  the  defendant  from  losses  aris- 
ing out  of  events  and  accidents  against  which  he  was  a  sort  of 
insurer.  As  he  bad  tmdertaken  to  carry,  however,  from  Buffido 
to  Milwaukie,  the  like  degree  of  responsibility  attached  to  him 

1  as  to  a  private  person,  engaged  casually  in  the  like  occupation. 
He  was  answerable  for  his  own  negligence  or  misconduct,  or  that 
of  his  servants  or  agents.  But  the  burden  of  proving  that  the 
loss  was  occasioned  by  a  want  of  due  care  or  by  gross  negligence, 
was  on  the  plaintiff.  In  the  absence  of  any  special  agreement 
restricting  liability,  it  is  enough  that  the  owner  prove  the  un- 
dertaking of  the  carrier^  and  that  the  goods  did  not  reach  their 
destination.  The  law  presumes  against  the  carrier,  until  he 
proves  that  the  loss  was  occasioned  by  inevitable  accident,  or 
the  public  enemies,  or  that  a  fraud  was  practiced  on  him  by  his 
employer,  and  the  loss  was  not  the  result  of  his  own  negligence. 
It  is  otherwise  when  the  carrier's  liability  is  restricted  by  special 
agreement.  The  onus  is  shifted  on  the  employer.  If  negli- 
gence or  misconduct  be  alledged,  the  burden  of  proof  is  on  the 
latter.  In  this  case  there  was  an  absence  of  proof  to  show  n^- 
ligence  or  misconduct  on  the  part  of  the  defendant.  When  the 
defendant  proposed  to  prove  the  curcumstances  under  which  the 
loss  occurred,  with  the  view  of  showing  that  there  had  been  no 

(a)  OoM  ?.  £Ra  WM  oYerruled  ia  Parsons  ▼.  MnUatk,  (IS  Bari,  868.) 
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want  of  ordinary  care,  the  judge  excluded  the  evidenoe,  holding 
the  defendant  to  the  strict  liability  of  a  carrier  at  common  law, 
and  virtually  deciding  that  although  he  showed  affirmatively 
that  the  loss  occurred  without  negligence  on  his  part,  as  he  could 
not  restrict  his  common  law  liability,  it  was  I10  defense. 

We  think  the  judge  erred  in  holding  upon  the  whole  case  that 
the  defendant  could  not,  by  spcteial  agreement,  restrict  his  lia- 
bility as  a  carrier ;  and^  that  notwithstanding  theligreement  for 
the  transportation  of  the  goods  in  controversy,  the  common  law 
obligations  rested  on  him. 

There  are  other  points  in  the  case,  but  as  a  new  trial  must 
be  granted  on  this  ground,  it  is  unnecessary  now  to  examine 
them. 

Judgment  of  circuit  court  reversed,  and  new  trial  ordered ; 
costs  to  abide  event. 

[Albakt  General  Term,  December  6,  1862.  Parker,  Harris  and  WriglU, 
Justices.] 
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Graham  vs.  Van  Wyck  and  others. 

A  married  woman  cannot  convey  to  Mer  kntband,  by  deed,  aU  her  dower  right 
in  his  real  estate,  under  the  "  act  fbr  the  more  effectaal  protection  of  the      76h Jiie 
property  of  married  women,"  passed  April  7, 1348,  and  amended  in  1849. 

The  safer  and  more  reasonable  constmction  of  that  act  will  restrict  the  right 
of  a  married  woman  to  convey  to  i>erson8  ct^  than  her  hutaba/nd. 

This  was  a  partition  suit.    A  sale  of  the  prftnisea  being  ne- 
cessary, a  decree  was  now  moved  for. 

Cr.  O.  Reynolds^  for  the  plamtiff. 

H.  M.  Nelson,  for  the  defendants. 

Barculo,  J.    The  rights  of  the  parties  depend  somewhat 
upon  the  effect  which  is  to  be  given  to  a  deed  executed  by  Oar^- 
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oline  Van  Wyck,  on  the  4tb  day  of  March,  1850.  By  that  in- 
strument she,  for  the  consideration  of  one  dollar,  granted  and 
released,  so  far  as  she  could,  to  her  husband,  Theodore  Van 
Wyck,  all  her  dower  right  in  and  to  ^  all  the  real  estate"  owped 
by  her  said  husband.  That  this  deed  was  inoperative  at  com- 
mon law,  is  too  plain  to  require  discussion.  If  it  has  any  vitality, 
it  derives  it  from  the  act  ^'  for  the  more  effectual  protection  of 
the  property  of  married  women,''  passed  April  7, 1848.  By  the 
3d  section,  as  amended  in  1849,  it  is  provided  that  '^  any  mar- 
ried female  may  take  by  inheritance  or  by  gift,  grant,  devise  or 
bequest,  from  any  person  other  than  her  husband,  and  hold  to 
her  sole  and  separate  use,  and  convey  and  devise,  real  and  per- 
sonal property  and  any  interest  or  estate  therein,  and  the  rents, 
issues  and  profits  thereof,  in  the  same  manner  and  with  the  Kke 
effect  as  if  she  were  unmarried."  This  language  certainly  ad- 
mits of  the  construction  claimed  for  it  by  the  defendant.  But  I 
am  hardly  prepared  to  believe  that  the  legislature  could  have 
intended  so  violent  an  innovation  upon  the  existing  law.  If  this 
deed  is  permitted  to  stand,  this  lady  will  have  conveyed  to  her 
husband,  shortly  before  his  death,  all  the  interests  in  his  prop- 
erty which  could  enure  to  her  benefit  as  his  widow,  without,  so 
far  as  I  can  discover,  receiving  any  thing  in  return.  If  such  is 
the  effect  of  this  statute,  it  will  be  found  to  contain  a  new  mode 
^^for  the  more  effectual  protection  of  the  property  of  married 
women."  I  think  the  safer  and  more  reasonable  construction 
will  restrict  her  right  to  convey  to  persons  other  than  her  hus- 
band. This  will  harmonize  with  the  preceding  part  of  the 
section,  which  permits  her  to  take  from  any  person  other  than 
her  husband,  and  will  preserve,  to  some  extent,  that  invaluable 
principle  of  the  common  law  by  which  husband  and  wife  are  re- 
garded, during  coverture,  as  one  person,  incapable  of  oontractiog 
with  and  conveying  lands  to  each  other.  The  legal  presumption 
that  she  was  sub  potestate  viri,  at  this  execution  of  the  release, 
is  not  repelled  or  weakened  by  the  fact  that  she  now,  being  free, 
comes  into  court  and  repudiates  her  former  act.  The  decree  of 
sale  must,  therefore,  make  the  usual  provision  for  her  dower  right 
In  regard  to  the  infants  who  have  no  general  guardian,  and 
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ihe  lunatic  who  has  no  committee,  their  shares  must  be  paid  to 
the  county  treasurer  of  Dutchess  county,  to  be  invested,  and  ac- 
cumulated, until  the  further  order  of  the  court 

"  [DvTCREss  Special  Term,  December  18, 1852.    Barcnb^  Jtutice.] 
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In  an  action  to  foreclose  a  mortgage,  brought  by  the  assignee,  the  defendanta 
put  in  an  answer,  denying  that  the  mortgagee,  for  a  valtiable  consideration 
paid  by  the  plaintiff,  duly  assigned,  transferred  and  delivered  the  mortgage 
to  the  plaintiff,  and  alledged  that  the  same,  if  ever  sold  by  the  mortgagee, 
was  in  fact  sold  to  B.,  one  of  the  defendants,  and  that  if  any  assignment 
was  ever  executed  by  the  mortgagee  to  the  plaintiff,  the  same  was  only  so 
in  form,  and  that  B.  fhmished  the  money  to  purchase  the  same,  and  that 
he  was  the  true  plaintiff  in  interest,  and  the  suit  should  have  been  brought 
in  his  name.  Hdd,  on  demurrer,  that  the  answer  was  defective,  because 
it  set  up  matter  in  avoidance,  without  admitting  that  but  for  the  avoidance 
the  action  could  be  sustained ;  because  it  was  hypothetical ;  because  it  set 
up  matter  in  avoidance,  and  at  the  same  time  denied  the  allegation  it  sought 
to  avoid;  and  because  it  attempted  to  show,  argumentatively,  that  the 
mortgage  had  been  paid,  without  asserting  the  fkct. 

In  a  demurrer  to  an  answer,  on  the  ground  of  insufficiency,  it  is  enough  to 
alledge,  generally,  that  the  answer  is  insufficient.  And  under  such  an  allega- 
tion the  plaintiff  can  avail  himself  of  any  insufficiency  which  goes  to  the 
merits  of  the  answer. 

Appeal  by  the  plaintiff  from  an  order  made  at  special  term, 
overruling  a  demurrer  to  the  defendants'  second  answer.  The 
action  was  brought  to  foreclose  a  mortgage  executed  on  the  18th 
of  November,  1844,  by  the  defendants  Brooks  and  Hodgman 
and  one  West  Davis  to  Susan  Daubeney,  to  secure  the  payment 
of  1^1600,  the  purchase  money  of  the  mortgaged  premises.  The 
complaint  alledged  that  on  the  11th  of  March,  1850,  Susan 
Daubeney,  the  mortgagee,  for  a  valuable  consideration  to  her 
paid  by  the  plaintiff,  assigned  the  mortgage,  and  the  bond  ac- 
companying the  same,  to  him,  and  that  $840,  together  with  in- 
terest from  June  10, 1848,  was  duo  and  unpaid.    The  defendants' 
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answer,  among  other  things,  contained  the  following  denial : 
"  And  defendants  further  answering  say  that  they  deny  that  on 
the  11th  day  of  March,  1850,  or  at  any  other  time  the  said  Susan 
Dauheney,  for  a  valuable  consideration  to  her  psdd  by  the  said 
plaintiff,  duly  assigned,  transferred  and  deliyered  to  the  said 
plaintiff  the  said  bond  and  mortgage,  whereby  he  became  the 
sole  and  absolute  owner  thereof,  but  the  same  if  ever  sold  by 
the  said  Susan  Daubeney,  was  in  fact  sold  to  the  said  defendant 
Daniel  Brooks,  and  that  if  any  assignment  was  ever  executed 
by  said  Susan  Daubeney  to  the  said  plsdntiff,  which  defendants 
deny,  the  same  was  only  so  in  form,  and  that  the  said  Daniel 
Brooks  furnished  the  money  to  purchase  the  same,  and  that  he 
is  the  true  plaintiff  in  interest  therein  and  this  suit  should  have 
been  brought  in  his  name  and  not  in  the  name  of  the  said  Francia 
Arthur."  To  this  part  of  the  answer  the  plaintiff  demurred, 
assigning  the  causes  mentioned  in  the  opinion  of  the  court. 

B*  ^  A.  Pond^  for  the  plaintiff. 

M.  T.  Clough,  for  the  defendants. 

By  the  Caurtj  Willard,  P.  J.  The  only  question  before  as 
is,  whether  the  second  answer  constitntos  a  defense  to  the  aetion. 

The  objections  pointed  out  by  the  demurrer  are,  1st  That  it 
sets  up  matter  in  avoidanoej  and  does  not  admit  that  but  for  the 
avoidance  the  action  could  be  sustained;  2d.  It  is  hypothetical; 
8d.  It  sets  up  matter  in  avoidioice,  and  at  the  same  time  denies 
the  allegation  it  seeks  to  avoid ;  and  4th.  It  is  insnficient. 

The  answer  is  clearly  obnoxious  to  the  three  first  objections. 
These  objections  render  the  answer  bad  on  demurrer.  {Canffer 
V.  Johnston.  2  Denio/96.  Commercial  Bank  v.  Sparrow j  Id. 
97.  Boyce  v.  Broum,  7  Barb.  '80,  85.  McMurray  v.  Oif- 
f&rd,  5  How.  Pr.  Rep.  14.  Lewis  v.  KendaOy  6  Id.  59,  64, 
5,  6.  Sayles  v.  Wooden^  Id  84.  Bvddington  v.  Datris^  Id. 
401.  Anibal  v.  Hunier^  Id.  255.)  Duplicity  is  pointed  out 
by  the  demurrer,  and  is  a  fatal  objection.  {Boyce  v.  Brawny 
supra.) 
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The  fourth  objection  is  more  general.  It  merely  states  that 
the  answer  is  insufiScient,  without  specifying  wherein,  except 
the  three  preceding  objections.  In  a  demurrer  to  a  complaint 
the  code  requires  that  it  should  distinctly  specify  the  grounds 
of  objection  and  uniess  it  do  soil  may  bd  disregarded.  {Code, 
§  145.)  And  it  is  further  provided,  in  effect,  that  every  objec- 
tion to  the  complaint,  not  taken  by  demurrer  or  answer,  shall 
be  deemed  to  be  waived,  except  the  objection  to  the  jurisdiction 
of  the  court,  and  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  (§  148.)  But  in  a  demurrer 
to  an  answer  or  reply,  the  consequences  of  omitting  to  specify 
the  grounds  thereof,  are  not  stated  in  the  code.  {See  §§  158, 155.) 
It  has  been  held  to  be  enough  to  specify  generally  that  the  an- 
swer or  reply  is  insufficient.  {Anibcd  v.  Hunter,  6  How. 
255.)  The  party  demurring  can,  therefore,  avail  himself  of  any 
insufficiency,  which  goes  to  the  merits  of  the  pleading. 

In  the  present  case,  the  second  answer  does  not  put  in  issue 
the  assignment  of  the  bond  and  mortgage  to  the  plaintiff.  It 
was  immaterial  whether  the  assignment  to  the  plwitiff  was  for 
a  valuable  consideration  or  not.  A  gratuitous  assignment  would 
pass  the  title,  as  between  the  parties,  and  a  delivery,  without 
writing,  would  be  as  effectual  as  an  instrument  under  seal. 
Now  the  answer  instead  of  meeting  the  material  allegation  of 
the  complaint,  takes  issue  conjunctively  upon  all  the  circum- 
stances alledged  in  the  complaint.  It  was  immaterial  who  paid 
the  consideration  for  the  assignment,  or  whether  it  was  paid  or 
not.  The  answer  i»  a  negative  pregnant.  It  raises  several 
immaterial  issues,  the  trial  of  which  serve  only  to  embarrass 
the  cause. 

Again ;  the  answer  does  not  in  any  shape  deny  the  assign- 
ment. It  merely  affirms  that  the  defendants  say  that  they 
deny,  &c.  A  direct  and  positive  denial  of  a  fact^is  one  thing ; 
merely  saying  that  they  deny,  is  quite  another.  It  would  be 
impossible  to  assign  perjury  in  an  affidavit  to  such  answer,  upon 
the  denial.  The  defendant  would  answer  that  he  had  not  in 
fact  denied ;  but  had  only  said  to  some  one  that  he  had  denied 
the  averment  in  the  complaint. 
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The  latter  part  of  the  second  answer  argomentatively  attempts 
to  make  out  that  the  mortgage  was  paid,  but  does  not  assert 
that  it  has  been  paid.  It  alledges  that  Brooks,  one  of  the  mort- 
gagees, furnished  the  money  to  purchase  the  mortgage,  and 
that  he  is  the  true  plaintiff  in  interest,  and  the  suit  should  have 
been  brought  in  his  name.  It  is  immaterial  where  the  plaintiff 
borrowed  or  procured  the  money  with  which  to  purchase  the 
mortgage.  It  is  not  alledged  that  Brooks  was  the  purchaser 
of  the  mortgage,  or  that  the  mortgage  was  paid.  The  answer 
is  bad  in  every  aspect  in  which  it  can  be  viewed. 

I  think  the  order  of  the  special  term,  overruling  the  demurrer 
to  the  second  answer,  should  be  reversed,  with  ten  dollars  costs ; 
and  that  the  demurrer  should  be  allowed,  with  leave  for  the  de- 
fendants to  amend  on  payment  of  ten  dollars  costs  of  the  special 
term,  and  ten  dollars  costs  of  the  general  term. 

Judgment  accordingly. 

[ScRENECTiDY  GENERAL  TsBM,  January  8, 1853.  WUlard,  Hand^  Cody  aad 
C.  L.  AUen,  Justices.] 
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171  NY»i8lJ  RoBiMON  &  Griswold  VS.  Frost,  sucd  with  Rider. 

Where  an  action,  not  fonnded  on  contract,  is  brought  against  two  defendants, 
and  process  is  served  on  only  one,  the  defendant  not  served  is  no  longer  a 
party,  and  is  therefore  a  competetent  witness  for  either  party.  And  if  he 
is  examined  on  the  part  of  the  plaintiff  he  may  be  cross-examined  tally  by 
the  defendant. 

The  examination  of  a  def^sndant  n^t  served  with  process,  as  a  witness,  will 
not  authorize  the  examination  of  a  plaintiff  as  a  witness  on  behalf  of  him- 
self and  his  co-plahittft,  under  $  896  of  the  code  of  1851. 

In  an  action  for  the  conversion  of  property,  an  answer  which  denies  each  and 
every  allegation  in  the  complaint,  is  a  denial  not  only  of  the  conversion  but 
of  the  plaintiff's  title ;  and  under  it  evidence  that  the  plaintiff  had  no  title 
to  the  property  is  admissible. 

In  November,  1846,  an  arrangement  was  made  between  the  plaintifb  and  one 
OT.,  by  which  the  latter  was  to  procure  the  storage  receipt  of  F.  &  B.  fbr 
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4000  bnshek  of  flaxseed,  and  a  policy  of  hurarance  on  the  same,  and  the 
plaintifi^  were  to  make  adyances  to  faim  on  such  receipt,  as  collateral  secu- 
rity, and  0'£.  was  to  consign  to  the  plaintiffs,  to  be  sold  on  commission,  all 
the  oil  he  should  manufacture,  except,  &c.  This  arrangement  was  commu- 
nicated by  CP.  to  F.  &  B.  on  the  2d  of  Dec.  1846 ;  whereupon  they  made 
and  delivered  to  htm  a  receipt  as  follows :  "  ReceiFed  in  store  from  T.  0*F. 
4000  bushels  flaxseed  for  Messrs.  B.  d&  Q.  [the  plamtifis]  of,  &c.  F.  dtR." 
This  receipt  was  delirered  to  B.  d&  Q.  with  a  policy  of  insurance,  and  was 
held  by  them  as  collateral  security  for  advances  to  be  made  to  O'F.  The 
plaintiffs  made  advances  to  OT.  to  the  amount  of  $4987,69,  and  OT. 
paid  them,  by  sales  of  oil,  to  an  amount  exceeding  the  advances.  The  pay- 
ments made  by  O'F.  were  applied  by  B.  &  O.  to  the  extinguishment  of  their 
advances  ]  and  they  accepted  the  no|e  of  O'F.  at  four  months  for  the  balance 
due  them,  including  a  previous  debt  of  $642,76,  and  held  the  same, 
and  received  payments  on  it  Heldt  1.  That  the  storage  receipt  being  given 
as  collateral  security  for  advances  to  be  made^  and  not  for  an  antecedent  debt, 
and  the  payments  having  been  applied  in  payment  of  the  advances,  tho  flax- 
seed could  not  be  held  by  the  plaintiff!^  by  virtue  of  a  lien  in  respect  to  the 
debt  previously  owing  to  them  by  O'F. 

2.  That  the  plaintiffs  acquired  no  lien  on  tho  flaxseed  for  antecedent  debts ; 
and  that  their  lien  for  advances  actually  made  was  discharged  by  the  reim- 
bursement of  those  advances  by  OT. 

8.  That  F.  d&  B.  stood  in  the  character  of  sureties  for  OT.  for  the  advances  to 
be  made  by  the  plaintiffs,  to  the  extent  of  the  value  of  40<)0  bushels  of  flax- 
seed ;  and  that  the  payment  of  those  advances  by  OT.  released  the  sureties 
from  all  nabiUty. 

4.  That  the  intention  of  the  parties  being  to  secure  the  plaintifiQi  tost  fhtnre 
advances,  the  attempt  of  the  latter  to  make  the  transaction  cover  an  ante- 
cedent debt  of  OT.  was  a  fraud  upon  F.  &  B. 

6.  That  the  receipt  was  not  an  instrument  within  the  statvte«Pftaadii  but 
was  in  the  nature  of  a  bill  of  lading  of  the  flaxseed,  and  cottld  be  explained 
by  parol  evidence  of  independent  and  collateral  fkcts  showing  to  whom  the 
flaxseed  belonged,  and  the  object  of  the  deposit 

The  liability  of  a  surety  can  never  be  extended  bey<»d  the  terms  of  the 
agreement. 

This  action  was  commenced  in  August,  1850,  and  the  plead- 
ings were  framed  under  the  code  of  1849.  It  was  an  action  for 
the  alledged  conversion  of  a  large  quantity  of  flaxseed,  of  the 
value  of  $600,  the  property  of  the  plaintifis.  The  process  wag 
served  only  on  Frost,  and  not  on  Rider.  Frost  alone  appeared 
and  put  in  an  answer,  containing,  with  respect  to  each  allega- 
tion of  the  complaint  a  general  denial  thereof  as  was  allowed  by 
h  149  of  the  code  of  1849.    The  cause  was  referred  to  a  sole 
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referee  in  July,  1851.  The  referee,  on  the  26th  February,  1852, 
reported  that  the  defendant  had  not  wrongfully  converted  to  his 
own  use  the  property  of  the  plaintiff  The  referee  foiind  certain 
facts  and  conclusions  of  law  as  follows :  "  That  one  Timothy 
O'Flanagan,  a  manufacturer  of  linseed  oil  in  Weybridge,  near 
Middlebury,  Vermont,  on  the  5th  day  of  November,  1846,  opened 
an  account  with  the  plaintiffs,  who  are  and  then  were  copartners 
carrying  on  the  business  of  druggists  and  dealers  in  paints  and 
oils,  in  the  city  of  Troy ;  that  previous  to  the  2d  day  of  Decem- 
ber, 1846,  the  plaintiffs  had  an  account  against  O'Flanagan 
amounting  to  $602,18,  consisting  of  their  acceptance  of  his  draft 
of  $500  at  one  day's  sight ;  merchandise  at  six  months,  $101,80, 
and  charges  on  ten  barrels  oil,  88  cents  ;  and  that  the  plaintiffs 
had  on  commission  a  quantity  of  linseed  oil,  to  be  sold  for  said 
O'Flanagan,  the  amount  of  which  was  not  proved ;  that  on  the 
2d  day  of  December,  1846,  the  defendant  Joseph  Frost  and  Dar- 
win Rider  were  copartners,  residing  and  doing  business  at  Brid- 
port,  in  Vermont,  and  a  part  of  their  business  was  storing  and 
forwarding  goods ;  that  a  few  days  previous  to  said  2d  day  of 
December,  1846,  an  arrangement  was  made  between  the  plain- 
tiffs and  O'Flanagan ;  that  O'Flanagan  should  procure  the  sto- 
rage receipt  of  Frost  &  Rider  for  4000  bushels  of  flaxseed,  and 
a  policy  of  insurance  on  the  same,  and  that  the  plaintiffs  would 
noake  advances  to  him  on  such  receipt  as  collateral  security,  and 
that  O'Flanagan  would  consign  to  the  plaintiffs,  to  be  sold  on 
commission,  all  the  oil  he  should  manufacture,  except  so  much 
as  would  be  required  to  supply  his  home  customers ;  that  O'Flan- 
agan communicated  this  arrangement  in  whole  or  in  part  to  Frost 
&  Rider  on  the  said  2d  day  of  December,  1846,  upon  whidi  they 
made  and  delivered  to  him  a  receipt  in  the  words  and  figures 
following :  ^^  Received  in  store  firom  T.  O'Flanagan,  4000  bosb- 
els  flaxseed,  for  Messrs*  Robinson  &  GTisw>ld,  of  Troy,  N.  Y. 

Bridport,  Dec.  2, 1846.  Frost  &  Rider." 

That  the  receipt  was  delivered  to  the  plaintiffs  with  a  policy  of 
insurance,  soon  after  it  was  executed  by  Frost  ic  Rider,  and  held 
by  them  as  collateral  security  for  advances  made  to  O'Flanagan ; 
thftt  the  plaintiffs  have  advanced  to  O'Flanagan,  by  paying  and 
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accepting  his  drafts,  sales  of  goods,  &c.  including  interest,  the 
sum  of  $4987,69,  the  particulars  of  which  are  contained  in  sched- 
nle  B.  accompanying  this  report ;  that  O'Flanagan  has  paid  to 
the  plaintiffs,  by  sales  of  oil,  &c.  the  sum  of  $4987,69,  after 
deducting  the  charges,  the  particulars  of  which  are  contained 
in  schedule  G*  accompanying  this  report;  that  the  plaintiffs 
were  the  successors  in  business  of  Messrs.  Fassett  &  Co.,  of 
which  firm  they  were  partners ;  that  O'Flanagan  owed  a  bal- 
ance of  account  to  Fasset  &.  Co.,  for  which  he  gave  to  the 
plaintiffs  his  note  for  $642,76,  dated  13th  of  November,  1846, 
at  one  day ;  that  the  plaintiffs  stated  their  account  with  O'Flan- 
agan on  the  30th  day  of  January,  1847,  without  noticing  the 
note  for  $642,76,  by  which  account  there  was  found  due  to  the 
plaintiffs,  including  interest,  $3969,19  :  that  the  plaintiffs  fur- 
ther stated  their  account  with  O'Flanagan,  on  the  1st  day  of  Feb. 
1848,  without  noticing  the  said  note,  by  which  account  there 
was  found  due  to  the  plaintiffs,  including  interest,  $433,57; 
that  the  plaintiffs  further  stated  their  account  with  O'Flanagan, 
on  the  31st  day  of  January,  1849,  by  which  account  there  was 
found  due  to  the  plaintiffs,  including  interest,  $659,37,  in  which 
last  mentioned  account  are  contained  the  following  items  of  debt : 
'  1849,  January  31.    To  am't  of  your  1  day  note,  dated  18th 

November,  1846,  $642  76 

Interest  on  do.  to  date, 104  25 

Am't  of  your  note  at  Union  Bank,  N.  Y.,  3  monthf, 
from  22d  August,  1848,    .    • 400  00 


$1147  01' 

And  the  following  items  credited :  '1848,  August  24.  To  your 
note  at  Union  Bank,  22d  August,  3  months,  1848,  $400,00.' 

That  the  note  for  $400  was  sent  by  O'Flanagan  to  the  plain- 
tiffs on  their  request  that  he  would  send  his  note  with  the  in- 
dorsement of  Frost  &,  Rider ;  that  O'Flanagan  gave  his  note  to 
the  plaintiffs  on  or  about  the  5th  February,  1849,  for  $675,18,  • 
being  the  balance  of  the  last  account  rendered,  with  interest  to 
4  months'  time  given  on  it,  which  note  was  given  by  request  of 
the  plaintiffs  to  balance  the  books ;  that  since  that  note  was 
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given,  OTlanagan  has  paid  $288,91  on  it,  and  has  purcliased  of 
plaintiffs  merchandise  to  the  amount  of  $98,16,  which  is  included 
in  schedule  S ;  that  Frost  &  Rider  had  disposed  of  the  4000 
bushels  of  flaxseed  bj  delivery,  from  time  to  time,  to  O'FIanagan. 
.  The  referee  decides  that  the  plaintiffs  held  the  reeeipt  for  ad- 
vances to  be  made  to  the  full  value  of  the  flaxseed,  found  to  be 
worth  $5000,  and  that  Frost  &  Rider  stand  in  the  character  of 
sureties  for  such." 

The  referee  decided  that  the  plaintiffs  had  no  claim  against 
the  defendant,  nor  against  Frost  &  Rider,  on  the  sidd  receipt  as 
collateral  security  for  the  note  of  $642,76 :  Ist.  Because  the 
storage  receipt  was  given  as  collateral  security  for  advances  to 
be  made,  and  not  for  an  antecedent  debt ;  2d.  Because  the  plain- 
tiffs had  applied  the  payments  made  by  O'Flanagan,  to  the  ex- 
tinguishment of  such  advances,  to  an  amount  equal  to  the  whole 
value  of  the  flaxseed;  3d.  Because  the  plaintiffs  accepted  the 
individual  note  of  O'Flanagan,  at  four  months,  for  the  balance 
due  them,  including  the  note  of  $642,76.  and  held  the  same,  and 
received  payment  on  it. 

A  case  was  made,  according  to  the  course  and  practice  of  the 
court,  and  the  plaintiffs  appealed  to  this  court  from  the  judg- 
ment rendered  against  them  on  the  report. 

JET.  Edson,  for  the  appellants. 

Kellogg  4*  Hale^  for  the  defendant 

Bff  the  Court,  Willard,  P.  J.  I.  It  is  urged  by  the  plain- 
tiff that  the  referee  erred  in  admitting  Darwin  Rider,  one  of  the 
defendants,  to  testify  on  the  part  of  his  co-defendant  as  to  mat- 
ters on  which  the  plaintiff  had  not  examined  him.  As  the  ac- 
tion was  not  upon  a  contract,  and  the  process  was  only  served 
upon  one  of  the  defendants.  Frost,  the  plaintiffs,  by  }  136  of  the 
code  of  1849,  sub.  2,  were  permitted  to  proceed  against  the  de- 
fendant served,  in  the  same  manner  as  if  such  defendant  was 
the  only  party  proceeded  against.  By  going  on  with  the  action, 
witheut  brinpng  in  the  defendant  Rider,  the  plaintiff  elected  to 
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sever  the  action.  Bider  was  no  longer  a  party,  and  could  not 
be  affected  bj  the  judgment.  He  was,  therefore,  a  competent 
witness  for  either  party,  and  having  been  examined  on  the  part 
of  the  plaintiffj  no  reason  is  perceived  why  he  could  not  be  cross- 
examined  folly  on  the  part  of  the  defendant  Frost,  against  whom 
the  plaintiffs  had  eleeted  to  proceed. 

II.  It  is  insisted  that  the  referee  erred  in  excluding  Daniel 
Robinson,  one  of  the  plaintiffs,  who  was  offered  to  be  examined 
in  their  behalf.  He  was  so  offered  under  §  395  of  the  code  of 
1851,  upon  the  alledged  ground  that  Bider,  one  of  the  defend- 
ants, was  examined  on  the  part  of  the  defendants.  But  it  has 
been  shown  that  Bider  was  not  a  party,  and  was  a  competent 
witness ;  and  that  he  was  examined  not  as  a  party,  but  as  a  wit- 
ness. There  was  therefore  no  foundation^  for  the  claim  to  exam- 
ine Bobinson,  and  he  was  rightly  excluded  by  the  referee. 

III.  It  is  urged  by  the  plaintiffs  that  the  whole  defense  was 
inadmissible,  under  the  answer.  The  128th  section  of  the  code 
of  1848,  required  that  the  answer  should  contidn  a  specific  de- 
nial of  each  allegation  of  the  complaint  controverted  by  the 
defendant,  and  this  was  also  required  by  the  149th  section  of 
the  code  of  1851.  But  the  code  of  1849,  under  which  these 
pleadings  were  framed,  like  the.  code  of  1852,  required  only  a 
general  denial.  But  there  is  no  provision  in  either  code  as  to 
what  evidence  is  admissible  under  any  issue.  We  are  thus  left, 
with  respect  to  this  branch  of  practice,  to  the  common  law,  and 
to  such  analogies  as  are  deducible  from  it.  Under  the  former 
action  of  trover,  which  the  present  action  strongly  resembles, 
every  thing  was  admissible  in  evidence  under  the  general  issue, 
except  a  release,  and  the  statute  of  limitations.  (1  ChiHy^s  PL 
490.)  And  spedal  pleading  in  that  action  was  discountenanced 
by  the  court,  as  leading  to  unnecessary  expense  and  troublesome 
prolixity.  (10  John.  291.)  Under  tho  English  new  rules,  the 
plea  of  not  guilty  in  trover  operates  only  as  a  denial  of  the  con- 
version, but  not  as  a  denial  of  the  plaintiff's  title.  (8  Sieph, 
N.  P.  2698.)  But  the  answer  in  this  case  denies  not  only  the 
conversion  but  the  pkdntiffs'  title.  It  denies  each  and  every 
allegation  in  the  oomplaini    And,  moreover^  we  have  no  statute 
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declaring  what  evidenco  is  admissible  under  the  issue.  The 
evidence  was  admissible  under  the  general  issue,  according  to 
the  former  practice,  and  I  think  is  equally  so  under  the  code  of 
1849  and  1852.  If  true,  it  showed  that  the  plaintiffs  had  no 
title  to  the  flaxseed. 

IV.  The  more  important  objection  to  the  evidence  was  that 
it  tended  to  contradict,  vary  or  explain  the  receipt,  which  it  was 
insisted  was  a  contract  between  the  plaintiffs  and  the  defendants. 
The  facts  as  found  by  the  referee  are,  that  prior  to  the  giving 
of  the  receipt  in  question,  an  arrangement  was  made  between 
the  plaintiffs  and  one  O'Flanagan,  by  which  the  latter  was  to 
procure  the  storage  receipt  of  Frost  &  Bider,  (the  defendants,) 
for  4000  bushels  flaxseed,  and  a  policy  of  insurance  on  the  same, 
and  that  the  plaintiffs  would  make  advances  to  him  on  such 
receipt  as  collateral  security,  and  that  O'Flanagan  would  con- 
sign to  the  plaintiffs,  to  be  sold  on  commission,  all  the  oil  he 
should  manufacture,  except  so  much  as  should  be  necessary  to 
supply  his  home  customers.  This  arrangement  was,  on  the  2d 
December,  1846,  communicated  by  O'Flanagan  to  Frost  &  Bider, 
upon  which  they  made  and  delivered  to  him  a  receipt  in  the 
words  and  figures  following :  "  Received  in  store  from  T.  O'Flan- 
agan,  four  thousand  bushels  flaxseed  for  Messrs.  Robinson  & 
Griswold,  of  Troy,  N.  T.  Bridport,  Dec.  2,  1846.  Frost  4; 
.Rider."  This  receipt  was  delivered  to  the  plaintiffs,  with  a 
policy  of  insurance,  soon  after  it  was  executed  by  Frost  &  Rider, 
and  was  held  by  the  plaintiffs  as  collateral  security  for  advances 
made  to  O'Flanagan.  The  plaintiffs  made  advances  to  O'Flan- 
agan  to  the  amount  of  $4987,69,  and  O'Flanagan  paid  them  by 
sales  of  oil  to  the  amount  of  $4989,67,  exceeding  by  a  small 
sum  the  advances.  Thus,  according  to  the  finding  of  the  referee, 
the  whole  amount  of  the  advances  were  reimbursed  by  the  avails 
of  the  flaxseed,  and  the  object  of  the  agreement  was  fulfilled. 
But  the  plaintiffs  held  a  note  against  O'Flanagan,  dated  13th 
November,  1846,  for  $642,76,  payable  at  one  day  after  date,  for 
an  antecedent  debt,  and  they  claim  to  apply  so  much  of  the 
avails  of  O'Flanagan's  payments  to  the  note  as  will  extinguish 
it,  and  held  the  defendants  liable  for  the  same  amount.    This 
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the  referee  refused  to  allow  them  to  do,  because  the  storage  re- 
ceipt was  given  as  collateral  security  for  advances  to  be  made, 
and  not  for  an  antecedent  debt ;  and  because  the  plaintiffs  ap- 
plied the  payments  made  by  O'Flanagan  to  the  extinguishment 
of  such  advances,  to  an  amount  equal  to  the  whole  amount  of 
the  iSaxseed ;  and  because  the  plaintiffs  subsequently  accepted 
the  individual  note  of  O'Flanagan,  at  four  months,  for  the  bal- 
ance due  them,  including  the  note  of  $642,76,  and  held  the  same 
and  received  payments  on  it. 

The  objection  to  the  evidence  was  that  it  was  by  parol,  and 
tended  to  contradict  the  written  receipt  of  the  2d  December, 
1846.  The  general  principle  that  parol  evidence  cannot  be  re- 
ceived to  contradict  a  written  agreement,  is  not  denied.  {See 
1  Phil.  Ev.  561.)  This  rule  is  applied  the  most  strictly  with 
regard  to  those  agreements  which  are  required  by  the  statute 
of  frauds  to  be  in  writing.  {Id,  559.)  Such  evidence  would 
defeat  the  statute,  and  introduce  that  uncertainty  which  it  was 
the  object  of  the  legislature  to  suppress. 

The  receipt  in  this  case  was  not  an  instrument  within  the 
statute  of  frauds.  The  evidence  was  not  inconsistent  with  it, 
nor  in  any  respect  contradictory  to  it.  The  receipt  does  not 
show  to  whom  the  flaxseed  belonged,  nor  the  object  of  the  de- 
posit. The  evidence  offered  and  received  was  of  independent 
and  collateral  facts,  by  which  that  object  was  shown.  The 
plaintiffs  could  have  no  title  to  the  flaxseed,  without  payment 
If  their  advances  to  O'Flanagan  were  reimbursed,  as  the  referee 
found  as  matter  of  fact  they  were,  their  claim  or  Hen  upon  the 
flaxseed  was  at  an  end.  Frost  &  Rider  stood  in  the  character 
of  sureties  for  O'Flanagan,  for  the  advances  to  be  made  by  the 
plaintiffs  to  him,  to  the  extent  of  the  value  of  four  thousand 
bushels  of  flaxseed.  The  payment  of  those  advances  by  O'Flan- 
agan necessarily  released  Aie  sureties  from  all  liability.  The 
plaintiffs  having  no  longer  any  lien  upon  the  flaxseed,  could 
neither  maintain  trover  nor  any  other  action  for  it.  The  defense 
was  properly  admissible  under  an  answer  denying  generaUy  the 
plaintiffs'  property  in  the  subject  of  the  action. 

The  liability  of  a  surety  can  never  be  extended  beyond  the 
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terms  of  the  agreement.  The  intention  of  the  parties  was  to 
secure  the  plaintiffs  for  future  advances.  The  attempt  of  the 
latter  to  make  the  transaction  coyer  an  antecedent  debt  of 
OTlanagan,  was  a  fraud  upon  the  defendant 

The  defendants  were  storing  and  forwarding  merchants  re- 
siding in  Vermont,  and  the  plaintiffs  were  merchants  residing  in 
the  city  of  Tiroy.  The  receipt  of  the  defendants  was  in  the 
nature  of  a  bill  of  lading  of  the  flaxseed.  Such  instrument  can 
always  be  explained  by  parol.  It  may  be  shown  by  parol  to 
have  been  intended  as  evidence  of  an  absolute  sale,  a  trusty  a 
mortgage,  a  lien,  or  a  mere  agency.  (Gfrosvenor  v.  Philips^  2 
Hill,  152,  per  Cowen,  J.  The  Bank  of  Rochester  v.  Joties^  4 
Comst.  500,  501,  per  Paige,  delivering  opinion  of  the  court. 
Bryans  v.  Nix,  ^  M.  ^  W.  791.)  O'Flanagan  was  the  gen- 
eral owner  of  the  flaxseed,  and  may  be  treated  as  the  consignor. 
The  plaintiffs  were  the  consignees  as  security  for  advances. 
They  acquired  no  lien  on  the  flaxseed  for  antecedent  accounts, 
and  their  Uen  for  advances  actually  made  was  discharged  by  the 
reimbursement  of  those  advances  by  O'Flanagan.  {See  Bank 
of  Rochester  v.  Jones,  4  Comst.  497,  501.)  If  the  transaction 
be  viewed  as  a  pledge  or  a  mortgage  of  the  flaxseed,  as  security 
for  the  advances,  the  result  is  the  same.  A  parol  mortgage  is 
good  enough  between  the  parties.  A  performance  of  the  con- 
dition reinvests  the  title  in  the  mortgagor. 

The  foregoing  remarks  dispose  of  all  the  exceptions  in  this 
case. 

There  is  no  error  in  the  report  of  the  referee,  and  the  judg- 
ment must  be  affirmed. 

[Schenectady  General  Term,  Jtniuiry  8, 1858.  WiUard,  Hand,  Cody  and 
C.  If.  AUim,  Jostices. 
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Where  an  application  for  insurance  upon  a  dweUing  house  described  a  store 
owned  by  the  applicant,  situated  near  the  house,  and  the  policy  subse- 
quently issued  contained  no  prohibition  against  the  rebuilding  of  the  storo 
in  case  of  loss ;  Held,  that  on  its  being:  burnt,  the  owner  had  a  riglft  to  re- 
build the  same ;  using  ordinary  care  and  prudence  in  so  doing.  And  that 
if  a  fire,  originating  in  the  new  store,  while  in  the  process  of  erection,  de- 
stroyed the  house  insured,  without  any  negligence  on  the  part  of  the  in- 
sured, he  was  entitled  to  recover,  upon  the  policy. 

Appeal  by  the  defendants  from  a  judgment  entered  against 
them  at  the  circuit.  The  action  was  brought  to  recover  an  al- 
ledged  loss  under  a  policy  of  insurance  against  fire,  issued  by 
the  defendants  to  R.  C.  Weeden.  The  plaintiff  sued  as  assignee 
of  the  policy.  The  cause  was  tried  at  the  Saratoga  circuit  in 
April,  1852,  before  Willard,  justice,  a  jury  being  waiyed. 
The  justice  found  the  following  facts :  1st.  The  making  of  the 
policy  of  insurance  by  the  defendants,  as  in  the  pleadings  stated ; 
the  several  assignments  thereof  with  the  defendants'  consent ; 
and  that  the  same,  and  the  right  to  recover  in  this  cause,  became 
and  was  vested  in  the  plaintiff.  2d.  The  preliminary  proofs  f^ 
required  by  the  policy.  3d.  That  the  building  insured  was  de* 
stroyed  by  fire  in  the  night  of  the  18th  day  of  June,  1850 ;  that 
the  house,  at  the  time  it  was  burnt,  was  worth  $500 ;  and  that 
all  reasonable  exertions  were  made  by  the  insured,  bat  without 
success,  to  save  the  building.  4th.  That  the  fire  was  occa- 
sioned by  the  burning  of  a  store  then  in  process  of  erection  by 
the  insured,  on  the  site  of  a  store  of  the  insured  which  was  stand- 
ing at  the  date  of  the  policy,  and  which  was  described  in  the 
application  therefor,  and  which  had  been  burnt  in  March,  pre- 
ceding. The  new  store  stood  upon  the  same  foundation  with  the 
old  store,  and  was  of  the  same  size  upon  the  ground,  except  that 
the  new  store  covered  the  passage  to  go  down  cellar  at  the  north- 
east comer  thereof,  which  in  the  old  store  was  open.  The  old 
store  was  a  story  and  a  half  high,  the  new  one  was  two  stories 
high;  being  about  five  feet  higher  than  the  old  store.  5tL  That 
in  the  erection  of  the  new  store  the  carpenters,  as  is  customaiy 
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in  the  country,  used  the  building,  after  it  waa  erected,  for  a  shop 
to  get  out  the  work  for  the  building,  but  for  no  other  purpose ; 
that  there  were  shavings  and  other  combustibles  in  the  building 
at  the  time  of  the  fire ;  that  the  carpenters  had  no  fire  in  the 
building  for  several  days  before  the  fire,  and  were  guilty  of  no 
negligence.  6th.  That  tlie  defendants  rejected  the  claim  now 
in  suit,  solely  on  the  ground  of  the  erection  of  the  store  by  the 
insured  above  mentioned.  7th.  That  the  rebuilding  of  the  store 
was  not  forbidden  by  the  policy.  8th.  That  a  carpenter's  risk 
is  an  increased  hazard  beyond  a  dwellmg  house  or  store  risk ; 
and  that  there  was  more  hazard  in  rebuilding  the  old  store  than 
if  the  ground  had  been  left  vacant.  But  as  the  insurers  had 
not  guarded  against  it  in  the  policy,  it  was  a  risk  within  the 
policy ;  that  the  increased  height  of  the  new  store  did  not  con- 
tnbute  to  the  loss.  The  new  store  would  have  burnt  down, 
without  injtoy  to  the  house,  but  for  the  force  and  direction  of  the 
wind. 

And  the  judge  found,  as  a  conclusion  of  law,  that  the  insured 
was  entitled  to  rebuild  the  old  store  upon  the  old  foundation ; 
that  in  so  doing  he  was  bound  to  use  reasonable  care  to  guard 
against  such  accidents ;  and,  having  used  such  care,  that  he  was 
entitled  to  recover. 

W.  A.  Beach,  for  the  appellants. 

Root  4*  Thayer,  for  the  respondent. 

By  the  Court,  Willard,  P.  J.  The  case  of  Stebbins  y. 
The  Globe  Ins.  Co.,  (2  Hall,  682,)  relied  on  by  the  defendants, 
is  an  authority  the  other  way.  In  that  case  the  representation 
was  that  certain  ground  contiguous  to  the  building  insured  was 
vacant.  The  defendants  offered  to  show  that  during  the  running 
of  the  policy,  the  insured  erected  other  buildings  on  this  vacant 
ground.  This  evidence  was  excluded  by  Oakley,  jiystice,  as  izn- 
material.  There  was  no  warranty  that  the  insured  should  not 
build  on  the  vacant  ground,  nor  was  there  in  this  case  that  he 
should  not  rebuild.    No  doubt  in  both  cases,  the  erecting  of 
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new  bnildiiigB  increased  the  risk ;  but  it  was  still  a  lawful  and 
not  a  fraudulent  act.  Oakley  said  he  excluded  the  evidence  of 
erecting  buildings  on  the  vacant  ground  as  immaterial,  unless 
the  defendants  could  show  that  the  fire  originated  in  the  build- 
ings thus  erected,  or  was  communicated  by  them  to  the  one 
burnt.  The  defendants'  counsel  infers  from  this,  that  if  the 
burning  of  the  new  building  occasioned  the  burning  of  the  one 
insured,  the  person  insured  cannot  recover.  But  the  judge  does 
not  say  so.  The  erection  of  a  building  on  a  vacant  lot,  when 
there  is  no  warranty  to  the  contrary,  cannot  in  the  abstract,  in- 
jure the  defendants.  The  material  point  is  whether  the  erection 
occasioned  the  loss.  Grant  that  in  the  latter  case,  the  insured 
cannot  recover,  still  it  does  not  interfere  with  the  plaintiff's 
right  in  this  case.  Here,  there  was  a  store  standing  when  the 
policy  was  issued,  and  if  it  had  remained,  it  would  have  probably 
occasioned  the  loss.  It  would  have  been  as  likely  to  be  burnt 
as  the  new  one.  The  insurers  expected  that  a  store  would  re- 
main there  during  the  running  of  the  policy.  They  inserted 
no  clause  against  rebuilding  it,  in  case  it  was  burnt.  The 
building  was  a  lawful  act.  The  right  of  the  insured  to  recover 
can  only  be  defeated  by  his  having  done  some  wrongful  act, 
prejudicial  to  the  insurer.  He  had  a  right  to  rebuild.  If  the 
fire  was  occasioned  by  a  want  of  ordinary  care  on  the  part  of 
the  insured,  in  rebuilding,  then  the  plaintiff  ought  not  to  have 
recovered.  But  the  judge  has  found  there  was  no  negligence, 
and  that  reasonable  care  was  used.  And  that  the  building  in- 
sured would  not  have  been  burnt  but  for  the  force  and  direction 
of  the  wind.  There  is  no  principle  stated  by  Judge  Oakley  in 
Si^tnns  v.  The  Olobe  Ins.  Co.  in  conflict  with  tixe  ruling  at 
the  circuit. . 
The  judgment  must  be  affirmed. 

[Schenectady  General  Term,  JKavauy,  8, 1863.     WiUard,  Ckufy  and  Hand, 
JnitiCM.] 
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The  section  of  the  statute  prc^ibitiiig  the  purchase  of  cboses  in  action  b|r 
attorneys,  counsellors  or  solicitors,  for  the  purpose  of  bringing  suits  thereon, 
extends  to  purchases  made  at  judicial  sales  had  under  the  direction  of  an 
officer  of  the  court. 

The  intent  to  prosecute,  which  is  necessary  to  make  a  purchase  by  an  attov 
ney,  &c  illegal,  has  reference  to  suits  in  equity  as  well  as  to  actions  at  law. 

Where  a  complaint  set  forth  that,  for  several  years  prior  to  the  fiulure  of  the 
St.  L.  Bank,  the  defendant  had  been  its  cashier  and  principal  financial  agent ; 
that  he  was  also  its  assignee,  under  several  assignments ;  that  his  accounts 
with  the  bank  were  numerous  and  complicated ;  that  the  plaintiff  had  pur> 
chased  ftom  the  receiver  of  the  bank,  all  its  claims  and  demands  and 
rights  of  action  against  the  defendant;  and  the  plaintiff  prayed  that  tba 
defendant  might  be  directed  to  answer,  and  account  to  him  for  the  money, 

^  property  and  assets  of  the  bank,  which  came  into  his  possession  or  under 
his  control ;  to  state  the  nature  and  extent  of  his  indebtedness  to  the  bank, 
In  his  individual  capacity  and  as  cashier,  agent  and  conngnee;  and  that 
he  might  be  ac^udged  to  pay  the  balance  which  might  be  found  due  from 
him,  to  the  plaintiff;  Hddf  that  the  case  was  within  the  52d  section  of  the 
title  of  the  revised  statutes  relative  to  the  time  of  commencing  actions ;  and 
that  the  plaintiff  would  not  be  barred  by  lapse  of  time,  if  his  causes  of  ac- 
tion accrued  within  ten  years  before  the  commencement  of  the  suit 

This  cause  came  before  the  court  upon  appeals  by  the  de- 
fendant from  orders  made  by  a  justice  at  special  term,  upon 
I  demurrers.  The  action  was  brought  to  enforce  the  collection 
of  certain  demands  against  the  defendant,  which  had  been  pur- 
chased by  the  plaintiff  at  a  public  sale  of  the  effects  of  the  St. 
Lawrence  Bank,  by  the  receiver  of  said  bank,  had  under  the  de- 
cretal order  of  the  chancellor.  The  defendant  alledged  in  his 
answer,  among  other  matters  of  defense,  that  at  the  time  of  the 
purchase  of  the  demands  by  the  plaintiff,  he,  the  plaintiff,  was, 
and  still  continued  to  be,  an  attorney  and  counsellor  at  law,  and 
a  solicitor  and  counsellor  in  chancery,  duly  admitted,  licensed 
and  sworn,  and  was  practicing  as  such,  in  copartnership  with 
T.  H.  Rodman,  his  attorney  in  this  action ;  and  that  being  such 
attorney,  solicitor  and  counsellor,  the  plaintiff  purchased  the 
claims  in  suit,  for  $153 ;  and  that  he  purchased  the  same  mHi 
full  knowledge  and  notice  that  they  were  contested  and  would 
be  litigated,  and  with  the  intent  and  for  the  purpose  of  bringing 
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a  sait  or  suits  thereon,  oontrary  to  the  form  of  the  statute  in 
sach  case  made  und  provided.  The  plaintiff  demurred  to  this 
portion  of  the  answer,  and  assigned  the  following  causes  of  de-* 
murrer :  1st.  That  the  sale  at  which  the  said  claims  or  demands 
were  bought  by  the  plaintiff  was  a  judicial  sale,  made  under 
and  by  virtue  of  a  decree  of  the  said  court  of  chancery  in  a 
cause  then  pending  therein,  and  was  made  by  the  receiver  in 
said  complaint  named,  as  one  of  the  officers  of  said  court,  and 
the  plaintiff  had  a  lawful  right  to  buy  the  same.  2d.  That  this 
is  an  equitable  action,  of  which  before  the  adoption  of  the  pres- 
ent constitution  of  this  state,  the  court  of  chancery  had  exclu- 
sive jurisdiction,  and  of  which  this  court,  now  solely,  by  virtue 
of  its  equitable  powers,  acting  in  the  place  and  instead  of  the 
said  court  of  chancery,  has  jurisdiction. 

The  defendant  also  demurred  to  so  much  of  the  reply  of  the 
plaintiff  as  related  to  the  statute  of  limitations ;  and  the  de- 
murrer presented  the  question  whether  the  demands  set  forth 
in  the  complaint  were  of  such  a  nature  as  to  be  barred  at  the 
end  of  six  years,  or  only  at  the  expiration  of  ten  years.  The 
facts  upon  which  this  question  depended  are  stated  in  the  opin- 
ion of  the  court.  The  demurrers  were  brought  to  argument  at 
a  special  term,  before  Justice  Morse,  who  ordered  judgment  for 
the  plaintiff,  on  both  demurrers  ;  and  the  defendant  appealed. 

James  4*  Brown,  for  the  appellant  I.  The  plaintiff's  de-^ 
nuxrrer  to  part  of  the  answer  is  not  well  taken.  The  answer 
brings  the  case  precisely  within  the  terms  of  the  statute,  (2  R.  S. 
288,  §  71,)  and  the  demurrer  admits  the  statement  to  be  true. 
(1.)  The  terms  of  the  statute  imply,  and  take  for  granted,  that 
proof  of  such  illegal  purchase,  bars  a  recovery,  in  whatever  form 
of  action  or  forum  the  suit  may  be  brought.  It  would  be  absurd 
to  siq>pose  it  was  intended  to  be  a  defense  in  an  action  at  law^ 
and  not  to  the  more  burthensome  action  in  chancery.  The  pur- 
chase being  prohibited,  the  plaintiff  acquired  no  title.  {Bald- 
toin  V.  Latson,  2  Barb.  Ch.  Rep,  806.  Code,  §§  111,  144.) 
The  act  of  buying  was  a  crime,  and  the  court  will  not  aid  the 
illegal  purchaser.     {HaU  v.  MuOen^  5  Ehr.  if  Mm.  193. 
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Arden  y.  Patterson,  5  John.  Ch.  44.  Serdenbender  ▼.  CharleSf 
4  Serg.  4*  Rawle,  159.  i?e  Groot  v.  Fa»  £>t«zer,  20  Wend. 
290.  Pennington  v.  Townsendj  7  /d.  276.)  (2.)  That  die 
purchase  was  made  at  a  sale  at  public  auction,  by  a  receiyer, 
does  not  relieve  the  case.  The  case  of  ThUtle  v.  Jackson,  (6 
Wend.  218,)  is  not  applicable  \  it  arose  upon  the  statttte  for- 
bidding sales  of  pretended  titles,  and  none  of  the  reasons  given 
for  that  decision  have  any  application  to  this  case.  That  statute 
was  declaratory  of  the  common  law ;  this  is  not.  That  prohibits 
all  grants  in  certain  cases,  and  must  necessarily  give  way  when 
the  grant  is  by  operation  of  law;  this  only  prohibits  a  small 
dasB  of  persons  from  purchasing  with  an  illegal  intent  There 
are  other  persons  enough  in  the  community  whose  interest  it  is 
to  settle  and  not  to  prosecute  such  demands,  who  may  lawfully 
buy  at  such  auctions.  In  that  case  the  law  authorised  the 
sheriff  to  sell,  and  consequently  some  one  must  have  a  right  to 
buy ;  but  the  authority  to  selL  does  not  necessarily  imply  that 
all  persons  may  buy  and  with  any  intent.  If  Mann  v.  Fair' 
child,  (5  Barb.  108,)  was  binding  authority  at  the  special  term, 
it  is  not  so  on  appeal;  and  besides,  what  was  there  said  upon 
this  point  was  unnecessary  to  the  decision  of  the  case,  and  is 
based  upon  die  fiftllacious  argument  that,  because  the  sale  ^^must 
be  made  to  close  up  the  concern,"  therefore,  every  legal  disability 
resting  upon  purchasers  is  removed.  The  result  from  that  ar- 
gument, that  aliens,  Indians  and  corporations  could  buy  real 
estate  at  such  sales,  ad  libitum,  would  be  less  objectionable  than 
that  attorneys  could  buy  for  the  purpose  of  prosecution. 

U.  The  defendant's  demurrer  to  jpart  of  the  reply  is  well 
taken.  The  statute  prescribing  the  limitation  of  six  years,  ap- 
plies to  the  causes  of  action  set  forth  in  the  complaint.  (2  R.  S. 
295,  i  18.)  The  ten  years  statute  only  applies  to  suits  over  the 
subject  matter  of  which  a  court  of  equity  has  peculiar  and  ex- 
clusive jurisdiction,  and  which  subject  matter  is  not  cognisable 
in  courts  of  common  law,  and  to  cases  of  such  trusts  as  are  die 
mere  creatures  of  a  court  of  equity,  and  not  cognizable  by  courts 
of  common  law.  (2  R.  S.  801,  i§  50,  52.  Roosevelt  v.  Mark 
6  John.  Ch.  266,  289.    Murray  v.  Coster,  20  John.  676.   Kane 
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V.  Bloodgaod,  7  Jokn.  Ch.  90 ;  affirmed,  8  Cowerij  860.  £fiim- 
6er^  v.  TrinUy  Churchy  24  TFeiuf .  587.)  It  only  applies  where 
the  phuntiff  can  have  no  remedy  at  law.  {Mem,  Elwood  t. 
Deifend<nf,  5  Barb.  898,  411.)  The  daims  to  which  the  plain* 
tiff  makes  tide,  are,  Ist.  For  money  dne  from  the  defendant  to 
the  hank  upon  account.  2d.  For  money  dne  from  the  defend- 
ant and  Bacon,  to  the  bank.  Assumpsit  surely  would  lie  to  re- 
cover these  demands.  3d.  For  furniture  taken  and  api»opriated 
by  the  defendant,  either  assumpsit  or  trover  would  lie  to  recover 
its  value.  4th.  For  the  six  Arkansas  bonds.  Trover  would  lie 
to  recover  the  value  of  these.  {OiUet  v.  FairchUdj  4  Denio, 
80.  2i2.iK29S^§18.  /c{.801,H9.)  There  was  no  trust  created 
by  the  resolutions  of  the  bank.  If  they  could  operate  as  a 
transfer,  the  comphiint  shows  that  they  were  absohitely  void. 
(1 IL  S.  591,  i  9.  QUlei  v.  Moody,  8  Comet.  479.)  The  inr 
validity  of  these  resolutions  forms  the  whole  basis  of  this  action ; 
and  consequently  the  relief  demanded  is,  not  that  the  resolutions 
may  be  carried  out,  and  the  property  distributed  among  the  di- 
rectors or  creditors,  but  that  the  proceeds  may  be  paid  to  the 
plaintiff.  The  actions  arising  upcm  trusts  to  which  the  ten  years 
limitation  applies,  are  actions  by  a  ceetui  que  truet  against  the 
trustee,  to  have  the  trust  executed.  {Kane  v.  Bloodgood,  T 
Mm  Ch.  90.)  An  action  by  the  creator  of  the  trust  to  recover 
a  reverting  surplus,  would  lie  as  well  at  law  as  in  equity.  But 
if  the  resolutions  were  valid,  so  that  the  plaintiff  could  not  sue  st 
law,  then  the  creditors  intended  to  be  secured,  are  the  beneficial 
owners  of  the  securities,  and  the  defendant  the  holder  of  the 
legal  titie  thereto.  No  title  ever  vested  in  the  receiver,  and 
none  passed  to  the  plaintiff.  And  if  the  receiver  could  main- 
tain an  action  in  such  case  to  have  the  trust  executed,  that  right 
of  action  has  not  been  transferred  to  the  plaintiff.  Again,  in 
such  action  the  creditors  would  be  indispensable  parties,  and  this 
objection  may  be  made  in  any  stage  of  the  cause.  (Edwatrde 
wi  Partiee,  2,  28.    2  Barb.  Ch.  Pr.  820.) 


7.  H.  i{<Nfaiiafi,f(Nr  the  plaintiff    Piret.  Astothe^ 
t6  ihe  answer.    L  The  plaintiff  purchased  the  demand  in'que»- 
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tion  at  a  judicial  sah,  made  by  the  reoeiver,  an  officer  of  the 
court  of  chancery,  mnder  its  decree  rendered  in  a  snit  then  pend- 
ing. The  statute  prohibiting  attorneys  from  buying  claims  for 
the  purpose  of  prosecution,  does  not,  and  was  not  intended,  to 
•  apply  to  such  sales.  ( Tuttle  v.  Jackson,  6  Wend.  224.  Mmm 
V.  FairchiUL,  6  Barb.  108.)  II.  The  statute  in  its  terms  applies 
only  to  0uits  at  law ;  it  does  not  apply  to  suits  in  the  court  of 
chancery;  (2  R.  S.  288,  §§  76  to  81.  HaU  v.  Gird,  in  ernrr, 
7  HiU,  586 ;)  and  cannot,  therefore,  apply  to  this  case ;  for  this 
is  an  equitable  action,  of  which,  before  the  adoption  of  the  pres- 
ent constitution  of  this  state,  the  court  of  chancery  had  exclu- 
sive jurisdiction;  and  of  which,  now  solely  by  virtue  of  its 
equitable  powers,  this  court  has  jurisdiction.  III.  This  is  a 
.penal  statute,  and  must  be  strictly  construed.  (2  R.  S.  288, 
}  73.)  The  reason  of  the  statutory  prohibition  against  the  pros- 
ecution of  demands  at  law,  did  not  apply  to  prosecutions  in  the 
court  of  chancery ;  for  in  that  court,  costs,  which  were  presumed 
to  be  the  object  of  the  prosecution,  were  in  the  discretion  of  the 
court.  Under  the  code,  the  costs  in  such  cases,  are  yet  discre- 
tionary. {Code,  §  806.)  lY.  The  question  is  adjudicated  in 
the  former  action  between  the  same  parties.  (Mum  v  Fair- 
child,  5  Barb.  108.) 

Second.  As  to  the  order  oyermling  the  demurrer  to  the  reply. 
I.  The  suit  is  brought  to  obtain  an  account  from  the  defendant, 
of  the  property  of  the  St.  Lawrence  Bank,  assigned  by  its  board 
of  directors,  when  die  bank  was  insolvent,  to  the  defendant, 
with  the  intent  of  giving  preferences  to  particular  creditors ; 
and  the  plaintiff  claims  this  account  as  the  purchaser  of  the  prop- 
erty 80  assigned,  or  a  part  thereof,  from  the  receiver  of  the  bank. 
The  assignment  by  the  bank  was  "invalid  in  law."  (1  R.  S.  691, 
i  9.)  The  same  statute  declares,  that  the  defendant  is  bound  to 
acconnt  for  the  property,  io  the  creditors  or  stockholders,  or  their 
trustees,  us  the  case  may  be.  This  is  the  statutory  liability  of 
the  defendant  II.  This  assignment  being  invalid  and  inopera^ 
tive,  the  creditors  attempted  to  be  preferred  by  it,  have  no 
righta  whatever  under  it.  They  cannot  call  the  defendant  to  an 
account.    Bat  the  plaintiff  is  the  holder  of  the  rights  of  the 
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beak.  The  stockholderB  constituted  the  bank,  and  in  their  cor- 
porate capacity,  owned  all  the  property.  The  receiver,  by  the 
statute,  (2  R.  S,  469,  }  67,)  as  veil  as  by  the  assignment,  be- 
came Tested  with  all  that  property,  and  represents  both  cred- 
itors and  stockholders.  ( Oillet  y.  Moody,  3  Comst  479.)  The 
plaintiff  is,  therefore,  in  legal  effect,  the  assignee  and  represen- 
tative of  all  the  stockholders,  and  possesses  the  rights  conferred 
on  them  by  the  statute ;  and  consequently  is  entitled  to  call 
the  defendant  to  an  account,  for  the  assigned  property.  "Cred- 
itors or  stockholders,"  any  or  all  of  them,  possess  the  right  to 
«all  the  defendant  to  an  account.  III.  But  irrespective  of  this 
statutory  right,  the  plaintiff,  as  the  assignee  of  the  bank  and 
the  owner  of  the  assigned  property,  has  an  equitable  right,  as 
the  bank  had,  to  an  account  of  this  property.  The  defendant 
holds  it  without  title.  It  is  not  charged,  that  the  assignment 
to  him  was  fraudulent.  His  embezzlement  of  the  property,  after 
the  assignment,  is  alone  complained  of  as  fraudulent  The  stat- 
ute declares  that  the  transfer  is  invalid;  not  fraudulent,  even 
in  law.  The  property  then,  remained  the  property  of  the  bank, 
and  the  defendant  was  bound  by  the  principles  of  common  jus^ 
tice  to  return  it,  on  demand,  to  the  bank  or  its  legal  representa- 
tive. lY.  As  between  the  bank  and  the  defendant,  the  transfer 
was  valid ;  at  least  the  plaintiff  has  treated  it  as  if  it  were  valid, 
and  the  defendant  may,  on  an  accounting  in  this  action,  be  en- 
titled to  an  aUowance,  for  all  bona  fide  appropriations  of  the 
property,  according  to  the  provisions  of  the  transfer.  The  plains 
tiff  demands  an  account  and  payment  of  what  may  appear  to  be 
due  on  such  accounting,  and  nothing  more.  This  accounting 
can  only  take  place  in  a  court  of  equitable  jurisdiction.  No 
authority  is  required  to  fiistain  this  proposition.  The  49tii  sec- 
tion 2  B.  6.  801,  does  not  apply,  because  a  court  of  common  law 
has  not  ooncuirei^  jurisdiction  of  this  case ;  and  its  operation 
upon  such  eases  is  expressly  restricted  by  the  50th  section. 
This  is  a  suit  for  equitd>le  relief,  and  comes  within  the  class  of 
cases  provided  for  in  section  52. 
Vol.  XIV.  70 
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By  the  Court,  S.  B.  Strong,  J.  The  revised  statates  pr^ 
vide  that  no  attorney,  counsellor  or  solicitor,  shall  directly  or 
indirectly  bay,  or  be  in  any  manner  interested  in  buying,  any 
bond,  bill,  promissory  note,  bill  of  exchange,  book  debt,  or  other 
thing  in  action,  mth  the  intent,  and  for  the  purpose,  of  bringing 
any  suit  thereon.  (2  R.  S.  288,  {  71.)  The  claims  set  forth 
in  the  complaint  are  confessedly  such  as  are  described  in  this 
statutory  prohibition.  The  defendant  alledges  in  his  answer, 
and  the  plaintiff  admits  by  his  demurrer,  that  the  plaintiff  is, 
and  at  the  time  when  he  purchased  the  claims  in  controyersy 
was,  a  practising  attorney,  counsellor  and  solicitor,  transacting 
business  in  those  capacities  in  the  city  of  New- York,  and  that 
he  purchased  such  claims  with  full  knowledge  and  notice  that 
the  same  were  contested  and  would  be  litigated,  and  with  the 
intent,  and  for  the  purpose,  of  bringing  a  suit,  or  suits,  thereon. 
The  pleadings  clearly  bring  the  plaintiff's  transactions  within 
the  letter  of  the  statute,  and,  unless  there  is  something  in  the 
history  of  the  case  which  exempts  him  from  its  operation,  his 
purchase  was  null  and  roid,  and  conferred  upon  him  no  right  of 
action.  The  complaint  alledges,  and  for  the  purpose  of  deter- 
mining this  demurrer  the  allegation  must  be  taken  to  be,  as  it 
undoubtedly  was,  true,  that  his  purchase  was  made  at  a  judicial 
sale  had  under  a  decretal  order  of  the  late  court  of  chancery ; 
and  the  plaintiff  contends  that  the  statute  was  not  designed  to 
prevent  purchases  under  such  circumstances;  and  also  that 
the  intent  to  prosecute,  which  was  requisite  to  make  any  pur- 
chase illegal,  had  reference  to  actions  at  law  only,  and  not  to 
suits  in  chancery. 

It  is  a  safe  rule  to  adopt,  in  the  construction  of  a  prohibitory 
statute,  that  it  was  designed  to  prevent  all  acts  included  in  its 
terms  which  might  be  productive  of  the  evils  it  was  intended  to 
remedy.  The  main  object  of  the  statute  in  question  was  to 
prevent  litigation  by  prohibiting  the  purchase  of  choses  in  ac- 
tion by  those  whose  pecuniary  interests  might  be  peculiarly 
advanced  by  instituting  suits  upon  them,  and  who,  in  conse* 
quenoe  of  their  position,  might  conduct  such  suits  upon  unequal 
terms.    Now  the  injury  resulting  from  such  interested  litiga- 
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•tion  would  be  the  same,  whether  the  purchase  was  made  at  a 
judicial,  or  a  private,  sale.  There  is  no  conceiyable  difference. 
The  purchases  at  judicial  sales  might  not  be  as  numerous  as  at 
private  sales,  and  the  evil  therefore  not  so  widely  extended ; 
but  a  subdivision  of  a  class  prohibited  from  acting,  in  general 
terms,  by  a  statute,  is  not  exempt  from  its  operation  by  reason 
of  some  distinguishing  peculiarity  which  in  no  manner  dimin- 
ishes the  mischief  it  was  designed  to  prevent.  It  was  con- 
tended on  the  argument  that  as  the  statute  authorizing  the 
sale  of  the  effects  of  an  insolvent  corporation,  contained  no  re* 
striction  as  to  purchasers,  the  prohibitory  provision  relative  to 
the  purchase  of  choses  in  action  by  members  of  the  bar,  was  in- 
applicable to  them.  That  might  be  true  if  the  application  of  the 
restriction  would  prevent  the  sales  altogether.  But  it  would 
not  have  that  effect  It  might  diminish  the  number  of  bidders, 
and  to  some  extent  the  avails  of  the  sales.  But  it  would  no 
doubt  be  better  to  submit  to  that  evil  rather  than  encounter  the 
greater  one  of  creating  incentives  to,  and  facilities  for,  litigation. 
Statutes  should  be  construed  together,  and  a  special  prohibition 
in  one  should  be  deemed  an  exception  to  a  general  provisioh  on 
the  same  subject,  in  another,  rather  than  a  contradiction.  Tak- 
ing the  two  statutes  to  which  I  have  referred,  together,  they 
authorize  the  sale  of  the  effects  of  a  bank  which  has  failed, 
except  of  its  choses  in  action  to  lawyers  for  the  purpose  of  pros- 
ecution. The  case  of  Tuttle  v.  Jackson^  (6  Wend.  213,)  wa9 
cited  by  the  plaintiff's  counsel  to  show  that  statutory  restric- 
tions do  not  apply  to  judicial  sales.  That  case  had  reference 
to  the  provisions  of  the  statute  to  prevent  the  sale  and  purchase 
of  pretended  titles.  (2  R,  8. 691,  §§  5, 6.)  But  those  provisions 
referred,  in  terms,  exclusively  to  private  sales.  The  filth  sectkni 
prohibits  sales  of  lands  which  are  the  subjects  of  controversy 
where  the  '^grantor"  is  not  in  possession ;  and  the  sixth  section 
forbids  the  sale  of  any  pretended  right  or  title  to  lands,  unless 
the  "  grantor,"  or  those  by  whom  he  claims,  shall  have  previously 
been  in  possession  for  the  space  of  one  year.  Judicial  sales  9X% 
made  by  public  oflScers,  and  not  by  private  grantors.  Aooord- 
ingly,  the  provisions  of  the  two  secttdni  whioh  I  h^ve  last  quoted 
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are  inapplicable  to  the  sale  of  lands  under  execution  when  the 
sheriff  is  directed  to  sell  the  real  estate  which  the  defendant  had 
at  the  time  when  the  judgment  was  docketed,  m  whose  hands 
soever  the  same  mof  then  be.  If,  however,  the  prohibition 
against  selling  lands  out  of  the  possession  of  the  grantor  had 
been  suffieiently  broad  to  include  judicial  sales,  in  general 
termini',  then  the  authority  to  seU  lands  out  of  the  possession  of 
the  defendant,  under  an  execution,  would  have  been  a  spedfie 
exception,  and  the  court  of  dernier  resort  was  right  in  deciding, 
as  that  tribunal  did,  in  Tuttk  y.  Jackson^  that  the  prohibition 
did  not  extend  to  judicial  sales.  I  cannot,  however,  agree  witii 
the  remark  made  by  the  chancellor,  in  that  case,  that  such  sales 
do  not  come  within  the  mischiefs  intended  to  be  guarded  against 
by  the  statute.  The  result  g£  a  sale  of  a  pretended  title  would 
be  quite  as  misehievous  in  the  one  case  as  in  the  other ;  but  the 
good  generally  resulting  from  the  unrestricted  sale  of  the  titlea 
of  judgment  debtors,  no  doubt  overbalances  the  evil  which  would 
be  produced  by  occasional  sales  of  the  titles  to  land  of  parties 
out  of  possession. 

It  seems  to  have  been  the  opinion  of  Judge  Beardsley,  s0 
expressed  in  HaU  v.  Oird^  (7  Hill,  586,)  that  the  intent  requi^ 
site  to  prevent  the  purchase  of  choses  in  action  by  memb^s  of 
the  bar,  had  reference  to  the  institution  of  actions  at  law  only^ 
and  not  to  suits  in  equity.  The  reason  assigned  by  bim  is  thai 
the  provisions  in  the  75th  and  the  six  following  sections  of  the 
same  title  of  the  revised  statutes  relative  to  certain  actions  on 
the  purchased  claims,  are  applicable  to  legal,  but  not  to  equita- 
ble actions.  That  is  so,  undoubt^y ;  but  those  enactments  do 
not  purport  to  include  all  suits  which  may  be  instituted  on  such 
unlawfully  purchased  claims.  There  may  be  others,  and  to  them, 
and  indeed  to  all  on  sudi  claims,  in  whatever  court  they  may 
be  instituted,  the  maxim  es  fnalificio  nan  oritur  actio  would 
apply  and  defeat  them.  Accordingly,  it  was  said  by  the  l»te 
ehancelknr,  in  Baldwin  v.  Latson,  (2  Barb.  Ch.  Rep.  807,) 
that  the  prohibitory  provision  in  question  undoubtedly  applies 
tx>  the  purchase  of  a  chose  in  action  for  the  purpose  of  instituting 
$  suit  in  equity,  as  well  as  to  the  purchase  witii  the  intentiolh 
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of  brining  a  suit  thereon  at  law,  and  he  held  in  that  caaa  that 
a  purchase  made  contrary  to  the  proyisions  of  the  atatute  would 
defeat  a  fluit  institated  by  the  goilty  party,  in  a  oonrt  of  equity. 
That  such  was  the  design  of  the  legislature,  is  evinced  by  ex- 
tending the  provision  to  "  solicitors."  who  at  the  time  of  the 
passage  of  the  revised  statutes  acted  as  such  only  in  the  court 
of  chancery. 

In  a  case  between  the  parties  to  this  suit,  and  upon  the  same 
transactions,  in  this  court  sitting  at  a  general  term  in  the  fourth 
district,  published  in  the  fifth  volume  of  Barbour's  Reports^ 
(p.  108.)  an  opini<m  was  expressed  that  the  restricticm  in  ques- 
tion does  not  extend  to  purchases  made  at  judicial  sales.  But 
that  point  was  not  necessary  to  the  determination  of  that  case 
as  it  was  then  presented.  It  was  then  as  it  is  now,  a  suit  in 
equity,  and  a  plea  had  been  interposed  to  the  whole  complaint, 
and  in  the  opinion  of  the  court  satisfactorily  proved,  and  it  waa 
then  very  properly  determined,  without  reference  to  the  absolute 
sufficiency  of  the  defense  against  the  claims,  that  the  plaintiff 
must  fail.  The  opinion  that  the  demands  were  valid  in  the 
hands  of  the  plaintiff,  and  would  have  prevailed,  under  appro- 
priate pleadings,  was  obiter.  It  could  not  have  been  reviewed 
on  an  appeal,  and  we  are  at  liberty  to  disregard  it  as  a  controllf 
ing  authority  without  departing  from  the  salutary  injunctioa 
siare  decisis. 

'  The  admission  cff  the  wrongful  intent,  made,  in  effect,  by  the 
plaintiff's  demurrer,  was  probably  not  designed  as  abscdute,  but 
merely  for  the  purpose  of  having  the  applicability  of  the  re* 
strictioa  to  the  supposed  circumstances,  settled.  Although, 
ihtf  efore,  the  defendant  is  entitled  to  judgment  on  this  demur- 
rer, the  plidntiff  should  be  permitted  to  reply  as  to  the  facts 
which  it  admits,  on  payment  of  the  costs. 

The  demurror  interposed  by  the  defendant  to  a  part  of  the 
replication,  raises  the  question  whether  the  case  presented  by 
the  plaintiff  is  one  over  which  a  court  of  equity  has  peculiar 
and  exclusive  jurisdiction.  If  it  is,  as  it  is  not  wholly  on  the 
ground  of  fraud,  the  answer  that  the  cause  of  action  did  not 
eommenee  within  the  six  years  next  before  the  oommencement 
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of  tll(i  smty  {absents  no  bar*  The  complaint  sets  forth  tliat  the 
defendant  had  been  for  several  years  prior  to  the  failure  of  the 
bank,  its  cashier  and  principal  financial  agent ;  that  he  was  also 
its  assignee  under  several  assignments ;  that  as  such  his  ac- 
counts with  the  bank,  at  the  time  when  its  affairs  were  trans- 
ferred to  the  receiver,  were  numerous  and  complicated ;  that  the 
plaintiff  had  purchased  from 'the  receiver  all  the  claims  and  de- 
mands and  rights  of  action-^f  the  bank  against  the  defendant, 
not  only  singly,  but  as  one  of  the  late  firm  of  Fairchild  &  Bacon, 
and  the  plaintiff  asks,  as  (if  his  purchase  is  valid,)  he  had  a  right 
to  ask,  that  the  defendant  may  be  directed  to  answer  and  account 
to  him  for  the  money,  property  and  iHssets  of  the  bank,  of  every 
description,  which  came  into  his  possession  or  under  his  control, 
to  state  the  nature  and  extent  of  his  indebtedness  to  the  bank, 
arising  from  his  dealings  with  it  in  his  individual  capacity,  and 
as  cashier,  agent  and  consignee,  and  that  he  may  be  adjudged 
to  pay  to  the  plaintiff  the  money  and  property  which  may  be 
found,  upon  such  accounting,  to  be  due  or  to  belong  to  him,  or 
to  which  he  may  be  entitled.  Surely  the  old  action  of  account 
would  not  give  to  the  plaintiff  the  relief  to  which,  under  the  al- 
legations in  his  complaint,  he  would  be  entitled ;  nor  could  such 
relief  be  obtained  by  him  in  any  other  action  at  law.  The  case 
is  within  the  52d  section  of  the  title  of  the  revised  statutes  rela- 
tive to  the  time  of  commencing  actions ;  and  the  plaintiff  will 
not  be  barred  from  obtaining  relief  by  lapse  of  time,  if  his  causes 
of  action  accrued  within  ten  years  before  the  institution  of  this 
suit. 

There  must  be  judgment  for  the  plaintiff  on  the  demurrer, 
interposed  to  a  part  of  his  replication,  by  the  defendant ;  with 
liberty  to  the  defendant  to  withdraw  the  demurrer  on  payment 
of  costs. 

Judgment  agamst  both  demurrers. 

[Kjnus  Qbneral  Term,  January  8, 1868.  BaraUo,  Brovm  and  S,  B.  Strcng, 
Jostices.] 
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The  act  of  the  legislature,  of  April  12th,  1B51,  authorizing  tho  several  railroad 
corporations  of  this  state  to  subscrihe  to  the  capital  stock  of  the  Great  West- 
em  Railroad,  Canada  West,  was  constitutional  and  valid. 

This  was  an  appeal  by  the  plaintiff  from  an  order  made  at  a 
special  term,  dissolving  an  injunction.  The  act  creating  the  de- 
fendant a  body  corporate,  was  passed  on  the  11th  of  May,  1846. 
On  the\12th  of  April,  1851,  the  legislature  passed  an  act,  enti- 
tled "  An  act  to  authorize  the  raiboad  corporations  of  this  state 
to  subscribe  to  the  capital  stock  of  the  Great  Western  Railroad, 
Canada  West."  This  act  provides  that  any  railroad  corporation 
of  this  state  may,  with  the  consent  of  persons  owning  two-thirds 
of  its  stock,  subscribe  to  the  stock  of  the  Canada  road,  not  ex- 
ceeding five  per  cent  of  the  capital  of  the  corporation  so  sub- 
scribing, provided  that  the  eastern  termination  of  the  road  shall 
be  at  some  point  on  the  Niagara  river.  After  the  passage  of 
this  act,  and  in  pursuance  of  its  provisions,  the  directors  of  the 
Syracuse  and  Utica  Railroad  Company  sent  a  circular  to  all  the 
stockholders  in  the  company,  asking  their  consent  to  subscribe 
for  a  portion  of  the  stock  of  the  Canada  railroad ;  ahd  on  the  10th 
of  January,  1852,  after  having  procured  the  consent  of  two-thirds 
of  the  stockholders,  the  directors  subscribed  for  $75,000  of  the 
stock.  On  the  6th  February,  1852,  and  after  the  company  had 
paid  the  calls,  amounting  to  $7500,  upon  their  subscription,  the 
plaintiff,  who  was  a  stockholder  in  the  company,  commenced  this 
action,  in  which  he  demanded  a  judgment  of  the  court,  declaring 
^  the  act,  under  which  the  subscription  was  made,  unconstitutional 
and  void,  and  requiring  the  directors  to  restore  the  money  paid 
on  their  subscription,  and  enjoining  and  restraining  them  from 
making  any  further  payments. 

An  injunction  was  issued,  according  to  the  prayer  of  the  com- 
plaint ;  which  was  subsequently  dissolved  by  the  court,  on  mo- 
tion, at  special  term ;  and  the  plaintiff  appealed. 
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J5y  the  Courts  Edwards,  J.  The  first  groimd  taken  by  the 
plaintiff  is  that  the  act  in  question  is  in  contravention  of  that 
provision  of  the  constitution  of  the  United  States,  which  declares 
that  no  state  shall  pass  a  law  impairing  the  obligation  of  contracts. 

The  charter  of  the  defendant,  in  express  terms,  reserves  the 
right  to  the  legislature  to  alter,  modify  or  repeal  the  act,  and 
subjects  the  company  to  all  the  liabilities  imposed  by  the  revised 
statutes,  amongst  which  is  the  provision  that  every  charter  of 
incorporation  that  shall  thereafter  be  granted,  shall  be  subject 
to  alteration,  suspension  and  repeal,  in  the  discretion  of  the 
legislature.  (1  JR.  iS'.  600,  §  8.)  It  is  under  these  provisions 
that  the  defendant  contends  that  the  legislature  had  the  consti- 
tutional right  to  pass  the  law  in  question.  The  plaintifij  on  the 
other  hand,  contends  that  the  legislature  has  exercised  a  greater 
power  than  it  reserved  to  itself. 

A  charter  of  incorporation,  like  a  contract  between  individuals, 
is  to  be  construed  according  to  its  spirit  and  meaning,  as  well  as 
its  letter.  And  in  this  point  of  view,  when  it  is  asked  by  the 
plaintiff's  counsel  whether  the  legislature  can  convert  the  de- 
fendant into  a  banking,  insurance  or  mining  company,  I  answer, 
most  unhesitatingly,  that  it  cannot ;  and  for  the  obvious  reason 
that  such  an  act  would  create  a  new  company,  of  a  new  and  dis- 
tinct character.  But  no  such  thing  is  proposed  in  this  case.  If 
the  law  in  question  is  sustained  and  carried  into  effect,  the  com- 
pany will  remain  the  same  as  it  now  is,  as  to  its  character, 
structure,  objects  and  business.  It  will  have  the  same  road, 
and  the  same  buildings  and  property,  with  the  same  agents  as 
it  would  have  if  the  law  had  not  been  passed.  There  will  be 
no  foreign  element  introduced  into  its  organization.  It  is  not 
like  the  case  of  a  subscription  to  the  stock  of  a  moneyed  or  any 
similar  corporation.  The  effect  of  the  subscription  will  be  that 
the  surplus  capital  of  the  company  will  be  used  to  increase  its 
business,  and  to  promote  the  objects  for  which  it  was  chartered. 
The  new  road,  from  its  location  and  situation,  will  furnish  addi- 
tional facilities  of  travel  to  a  large  population,  spread  over  an  ex- 
tensive tract  of  country,  and  will  probably,  and  almost  necessa- 
rily, increase  the  number  of  persons  who  will  come  to  this  state, 
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and  pass  over  the  road  of  the  defendant.  This  wa»  the  object, 
and  will  undoubtedly  be  the  effect  of  the  law. 

The  legislature,  in  chdrtering  the  defendant,  authorized  it 
to  exercise  the  right  of  eminent  domain  in  order  to  make  and 
construct  its  road.  It  did  so,  not  for  the  purpose  of  promoting 
the  individual  interests  of  the  stockholders  of  the  company,  but 
for  the  purpose  of  benefiting  the  public  at  large,  by  affording 
increased  facilities  for  the  transportation  of  passengers  and  prop- 
erty. It  is  upon  this  ground,  and  this  alone,  that  the  right  of 
the  state  to  authorize  the  taking  of  private  property  for  the  pur- 
poses of  a  railroad  has  been  upheld.  And  it  is  reasonable  to 
suppose  that  a  similar  regard  for  the  general  good  of  all  persons 
residing  in  the  state,  induced  the  legislature  to  pass  the  law  in 
question.  But^in  doing  so,  it  did  not  absolutely  impose  an  obli- 
gation upon  the  company.  It  left  it  to  the  company  itself  to 
decide,  by  the  consent  of  two-thirds  of  its  stockholders,  whether 
or  not  it  would  be  for  its  benefit  to  take  advantage  of  the  law ; 
and  the  result  shows  that  what  the  legislature  deemed  to  be  for 
the  public  interest,  the  stockholders  of  the  corporation  have  con- 
sidered equally  conducive  to  their  private  interest ;  for,  with  the 
exception  of  the  plaintiff,  all  the  stockholders  have  assented — at 
least  no  others  have  dissented. 

It  is  said,  however,  that  according  to  the  rule  laid  down  in 
The  Hartford  and  New  Haven  Railroad  Co.  v.  CrosweU^  (5 
HUl^  881,)  it  is  necessary  that  all  the  stockholders  shall  assent 
before  the  company  can  avail  itself  of  the  new  law.  In  that 
case  the  court  say,  that  no  radical  change  or  alteration  can  be 
made  or  allowed  in  the  charter  of  a  corporation,  by  which  new 
and  additional  objects  are  to  be  accomplished,  or  responsibilities 
incurred,  so  as  to  bind  the  individuals  composing  the  company, 
without  their  assent.  Sut  in  that  case  the  legislature  had  not 
reserved  to  itself  the  right  to  alter  the  charter  of  the  company ; 
and  it  follows,  necessarily,  that  such  power  could  only  be  derived 
from  the  company  itself,  the  other  party  to  the  contract.  The 
same  remark  applies  to  the  case  of  The  Middlesex  Turnpike 
Co.  V.  Lackey  (8  Mass.  Rep.  268.) 
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It  is  next  contended  that  the  law  in  question  is  void  because 
it  was  not  passed  by  a  vote  of  two-thirds  of  the  members  elected 
to  the  legislature. 

At  the  time  that  the  defendant  was  incorporated,  the  consti- 
tution of  1821  was  in  force,  and  it  is  contended  that  its  provis- 
ions form  a  part  of  the  contract  between  the  company  and  the 
state.  I  suppose  that  when  the  right  to  alter  the  charter  is 
reserved  to  the  legislature,  the  meaning  is  that  it  shall  be  exer- 
cised by  the  body  of  men  who  answer  that  description  at  the 
time  that  the  alteration  is  to  be  made,  governed  by  the  rules 
which  shall  at  thcU  time  be  prescribed  by  the  fundamentieil  law 
of  the  state.  Such,  as  I  understand  it,  is  the  spirit  and  meaning 
of  the  contract.  But  even  if  it  were  otherwise,  or  rather,  if  as 
the  plaintiff  contends,  the  then  existing  constitution  was  contem- 
plated by  the  parties,  it  must  also  have  been  contemplated  by 
them  that  the  sovereign  power  of  the  state  might  change  the 
fundamental  law  at  any  time.  And  it  would  necessarily  become 
a  part  of  the  contract  that  any  future  legislature  might  alter  the 
charter  of  the  company,  provided  that  it  did  not  violate  any  pro- 
vision of  the  constitutiou  in  force  at  the  time  of  the  alteration. 
It  is  said,  however,  that  the  constitution  of  1836  provides  that 
nothing  therein  contained  shall  affect  any  charter  theretof<»e 
granted  by  the  state.  But  on  reference  to  the  instrument  itself 
it  will  be  seen  that  this  forms  a  psrt  of  a  general  saving  provis- 
ion, intended  to  prevent  the  vest^  rights  of  all  persons,  natural 
or  artificial,  from  being  impaired  by  its  direci  operation ;  and 
there  is  nothing  in  that  constitution  which  does  directly  affect 
fhe  defendant.  The  charter  of  the  company  remained  precisely 
the  same  immediately  after  the  adoption  of  the  constitution,  as 
it  was  immediately  before.  It  was  nevmr  intended  that  all  char- 
ters, so  far  as  r^arded  the  instruments  of  external  control  to 
which  they  were  subject,  should  remain  the  same  as  before.  The 
new  constitution  has  changed  the  whole  judiciary  system  of  the 
state ;  and  will  it  be  contended  that  the  defendant  is  not  subject 
to  the  jurisdiction  of  the  courts  as  now  organized,  because  they 
differ  from  those  which  were  organised  vokder  the  coofltitation 
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exilting  at  the  time  that  the  charter'  of  the  defendant  was 
granted?  If  the  courts,  as  at  present  organized,  ever  interfere 
to  control  the  illegal  action  of  the  defendant,  it  will  be  affected 
by  the  new  ccmstitution  as  much  as  it  will  be  by  the  acting  of 
the  legislature  in  passing  the  law  in  question. 

But  it  is  said  that  this  js  a  local  and  private  bill,  and  embraces 
more  than  one  subject,  and  that  therefore  it  is  unconstitutional. 

It  is  clearly  not  local,  for  it  extends  to  every  part  of  the  state ; 
and  it  seems  to  me  equally  clear  that  it  is  not  private.  A  bill 
in  reference  to  a  single  private  corporation  would  be  private. 
But  a  bill  in-  reference  to  all  corporations  would  unquestionably 
be  public.  And  suppose  that  it  applies  to  all  corporations  of  a 
particular  class  or  kind,  will  it  be  any  the  less  public  1  Would 
a  bill  applicable  to  all  banking  or  insurance  companies  be  pri- 
vate 7  It  seems  to  me  that  no  one  will  contend  that  it  would. 
And  there  is  no  good  reason  why  a  bill  applicable  to  all  railroad 
companies  should  be  so  regarded.  It  is  neither  within  the  mis- 
chiefs intended  to  be  provided  against,  nor  within  the  letter,  or 
spirit  and  meaning  of  the  constitution. 

It  seems  to  me  equally  clear  Chat  the  law  in  question  embraces 
but  one  subject.  The  counsel  for  the  plaintiff  contended  on  the 
argument,  that  each  railroad  company  in  the  state  was  a  subject 
of  the  bill,  within  the  meaning  of  the  constitution.  Suppose,  by 
way  of  testing  this  view  of  the  case,  that  a  bill  should  be  intro- 
duced into  the  legislature  for  the  restriction  of  the  elective  fran- 
chise to  freeholders,  and  that  it  should  be  discussed  by  a  large 
portion  of  the  members ;  there  would  be  but  one  subject  for  dis* 
cussion,  although  there  would  be  many  speakers.  But  suppose 
that  the  law  should  pass,  and  that  all  persons  not  freeholders 
should  be  deprived  of  the  right  to  vote,  will  it  be  said  that  there 
would  be  as  many  subjects^6f  the  bill  as  there  would  be  persons 
affected  by  it  ?  The  subject  of  a  bill  does  not  mean  the  number 
of  persons  who  are  subject  to  its  influence.  It  means  the  subject 
matter  of  the  bill ;  and  the  subject  matter  here  is  clearly  single. 
It  is  the  Bub8cripti<m  to  the  stock  of  the  Canada  railroad 
oompany. 
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I  think  that  the  law  in  question  is  constitutional  and  vafidy 
and  that  the  order  made  at  the  special  term  dissolving  the  in- 
junction should  be  affirmed  with  costs. 

[I^EW-YoRK  General  TerMj  Febrnary  7|  18^.  Edwards,  MUekdl  and  RoosC" 
vdtf  Justices.] 


Fearsoll  vs.  Frazer. 

By  an  ag^reement,  under  seal,  between  the  plaintiff  and  the  defendant,  the 
latter  agreed  to  purchase,  for  the  sum  of  $1800,  fVom  the  former,  the  fix- 
tures and  fhmiture  of  the  premises  known  as  No.  8  Fulton-street,  which 
payment  was  to  be  made  by  his  executing  to  the  plaintiff  a  mortgage  for 
the  interest  of  the  defendant  in  certain  property,  specified,  payable,  Ac. 
And  the  pUUnUjfvHu  to  procwnfor  tke  defendant  an  extension  of  the  lease  of  said 
premises,  No.  8  PuUon-street,  for  three  years  from  the  1st  of  May,  1846,  at  the 
annual  rent  of  $1200,  payable  quarterly.  Held,  that  the  covenant  to  procure 
an  extension  of  the  lease  was  neither  by  express  terms,  nor  by  implication, 
made  any  part  of  the  consideration  of  the  agreement ;  but  was  independent 
of  the  other  covenants  contained  in  the  agreement 

Bfid  also,  that  an  omission,  in  a  declaration  upon  such  agreement,  to  aver 
that  the  mortgage  was  to  be  executed  by  tho  defendant  upon  request,  or 
within  a  reasonable  time,  was  a  defect  in  form  merely,  which  was  covered 
by  the  176th  section  of  the  code. 

The  rule  that  when  a  party  covenants  to  convey,  he  is  not  in  deflralt  until  the 
party  who  is  to  receive  the  conveyance,  being  entitled  thereto,  has  de- 
manded it,  and  having  waited  a  reasonable  time  to  have  it  drawn  and  exe- 
cuted, has  made  a  second  demand,  is  a  rule  of  evidence,  and  not  a  rule  of 
fUading. 

Demurrer  to  the  second  and  third  county  of  the  declaration. 
The  action  was  covenant.  The  second  count  alledged  that  on 
the  19th  day  of  March,  1846,  at  the  city  of  New- York,  by  a 
certain  agreement  between  the  plaintiff  and  the  defendant,  the 
defendant  agreed  to  purchase,  for  the  sum  of  $1800,  firom  the 
plaintiff,  the  fixtures  and  furniture  of  the  premises  known  as 
No.  8  Fulton-street,  and  then  therein,  consisting  of  articles  ne- 
oBSsary  for  the  carrying  on  of  a  refectory  and  boarding  house ; 
fhat  said  payment  was  to  be  made  by  the  executing  tothe  plain* 
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tiff  of  a  mortgage  for  the  interest  of  the  defendant  in  all  the  prop- 
erty of  which  Jesse  Frazer,  the  father  of  the  defendant,  died 
seised,  situated  in  the  city  of  New- York,  for  said  sum,  which 
said  mortgage  was  to  he  made  payable  in  three  years  from  the 
date  thereof,  with  legal  interest  thereon,  and  the  plaintiff  was 
to  procure  for  the  defendant  an  extension  of  the  lease  of  said 
premises,  No.  8  Fulton-street,  for  three  years  from  the  first  day 
of  May,  1846,  at  the  annual  rent  of  twelve  hundred  dollars,  pay- 
able quarterly ;  and  it  was  by  said  articles  of  agreement  further 
provided,  that  if  the  plaintiff  should  find,  or  by  his  counsel, 
should  be  advised  that  said  defendant's  title  was  in  any  manner 
imperfect,  the  plaintiff  should  be  at  liberty  to  annul  said  agree- 
ment, and  the  defendant  should  surrender  said  premises,  and 
the  plaintiff  was  to  indemnify  the  defendant  for  all  damages  he 
might  suffer,  in  case  the  plaintiff  could  not  procure  an  extension 
of  said  lease  therein  above  referred  to,  for  the  period  of  three 
years  as  aforesaid.  That  by  virtue  of  said  agreement  the  de- 
fendant, on  the  nineteenth  day  of  March,  1846,  entered  into 
possession  of  the  said  premises  known  as  No.  8  Fulton-street, 
and  of  the  fixtures  and  furniture  of  the  said  premises,  consisting 
of  articles  necessary  for  the  carrying  on  of  a  refectory  or  board- 
ing house,  referred  to  in  the  said  agreement.  The  plaintiff  then 
alledged  a  performance  of  the  agreement,  on  his  part,  and  a 
tender  of  a  mortgage  to  the  defendant,  to  be  executed  by  him, 
according  to  the  agreement,  and  a  refusal  by  the  defendant  to 
execute  the  same.  The  third  count  was  similar  to  the  second. 
It  set  out  the  agreement,  as  in  the  second  count,  and  alledged  a 
performance  by  the  plaintiff,  in  general  terms ;  and  averred  that 
the  defendant,  although  often  requested,  had  not  executed  and  de- 
livered the  bond  and  mortgage,  specified  in  the  agreement.  It 
did  not  alledge  any  tender  of  a  bond  and  mortgage  by  the  plaintiff. 
The  defendant  demurred  to  the  second  coimt,  and  assigned 
the  following  causes.  1.  That  it  was  not  averred  and  did  not 
appear  in  said  second  count,  that  the  plaintiff  had  procured  for 
the  defendant  an  extension  of  the  lease  of  said  premises,  No.  8 
Fulton-street,  for  three  years  from  1st  May,  1846,  at  the  an- 
nual rent  of  #1200,  payable  quarterly.    2.  That  it  was  not 
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averred  that  the  plaintiff,  before  refusal  or  neglect  of  defendant 
to  execute  the  bond  and  mortgage,  as  alledged  in  said  count, 
had  tendered  or  offered  to  said  defendant  an  extension  of  the 
lease  mentioned  in  said  articles  of  agreement,  upon  the  condition 
and  for  the  term  therein  stated,  nor  that  the  plaintiff  had  given 
the  defendant  notice  of  his  readiness  to  procure  such  extension. 
8.  That  it  was  not  averred  that  the  bond  and  mortgage  were  to 
be  executed  by  defendant,  upon  request,  or  within  a  reasonable 
time.  4.  That  it  was  not  averred  that  the  pliuntiff  was  ready 
and  willing  to  procure  for  the  defendant  an  extension  of  said 
lease,  as  required  by  said  agreement. 

•  The  same  causes  of  demurrer  were  assigned  in  respect  to  the 
third  count ;  and  in  addition,  that  no  demand  by  the  plaintiff  of 
the  defendant,  to  execute  the  bond  and  mortgage,  was  averred 
in  said  count ;  and  that  no  offer  by  the  plaintiff  to  the  defendant 
of  a  bond  and  mortgage,  drawn  in  pursuance  of  said  articles  of 
agreement,  with  a  request  by  the  plaintiff,  of  the  defendant,  to 
execute  the  same,  and  the  r^usal  or  neglect  of  the  defendant, 
was  averred  in  said  third  count 

It  appeared  from  the  oyer  of  the  agreement,  which  was  under 
seal,  that  the  defendant  agreed  to  purchase  of  the  plaintiff  the 
fixtures  and  furniture  specified  in  the  declaration,  for  the  sun 
of  $1800 ;  "  which  said  payment  is  to  be  made  by  executing  to 
said  Fearsoll  a  mortgage  for  the  interest  of  said  Frazer,  in  all 
the  property  of  which  Jesse  Frazer,  his  father,  died  seised,  sit- 
uate in  the  city  of  New-Tork,  for  said  sum  which  said  mortgage 
is  to  be  payable  in  three  years  from  date,  with  legal  interest 
thereon ;  and  the  said  Pear  soil  is  to  procure  for  send  Prazefj 
an  extension  of  the  lease  of  said  premises,  No.  8  FuUonrstreeij 
for  three  years  from  1st  May,  1846,  at  the  annual  rent  of 
$1200,  payable  quarterly P 

E.  Sandford,  for  the  plsdntiff.  1.  The  covenants  in  the  agree- 
ment on  which  this  action  is  brought  are  mutual  and  independent^ 
and  not  dependent  covenants.  2.  It  is  not  necessary  to  aver 
performance,  unless  the  agreement  or  contract  states  some  sub- 
sequent specified  day  for  the  act  required  to  be  don^  wUeh  it 
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the  consideratioii  for  the  first  mentioned  act.  (1  Cowen^s  Treat 
44,  45.)  8.  Where  by  the  terms  of  an  instrument  one  party  is 
made  liable  to  damages  by  his  omission  to  perform  some  partic- 
ular act,  it  is  not  necessary  to  aver  performance,  in  a  pleading. 
(1  Cowen's  Tr.  45.  Betts  v.  Perwic,  14  Wend.  219.  Tomp- 
kins V.  Elliot,  5  Id,  496.  80  Maine  Rep.  832.)  4.  The  tender 
of  the  extension  of  the  lease  was  not  necessary  to  be  averred. 

Spier  4*  Nasfi^  for  the  defendant.  1.  The  covenants  on  the 
one  part  to  give  a  mortgage  of  $1800  for  the  fixtures  and  fur- 
niture, and  on  the  other  to  procure  the  extension  of  the  lease, 
were  mutual  dependent  covenants,  and  to  be  concurrently  per-* 
formed.  The  contract  was  made  March  19th,  1846,  and  the 
extension  of  the  lease  was  to  run  from  the  1st  of  May  following. 
The  right  to  remain  for  an  extended  term  in  the  same  location, 
to  which  chiefiy  was  appurtenant  the  "  good  will"  of  the  busi- 
ness, formed  an  essential  part  of  the  consideration  of  the  bargain. 
No  time  is  fixed,  for  the  performance  of  any  of  the  covenants 
on  either  side.  In  such  case,  the  legal  inference  is  that  they 
are  to  be  performed  at  the  same  time.  The  intention  of  the 
parties  is  .  to  be  sought  for,  rather  from  the  order  of  time  in 
which  the  acts  are  to  be  done,  than  from  the  strudture  of  the 
instrument  {Ooodwyn  v.  Lf/nn,  4  W^ash,  C,  C.  Rep,  T14.) 
Both  counts  are  therefore  bad,  for  not  averring,  either  that  the 
plaintiff  had  procured,  or  was  ready  and  willing  to  procure,  the 
extension  of  the  lease  mentioned  in  the  agreement.  2.  Although 
the  covenant  to  procure  the  extension  of  the  lease,  did  not  form 
the  whole  of  the  consideration  for  the  defendant's  covenant,  the 
covenants  are  nevertheless  dependent.  The  rule  that,  where  a 
covenant  goes  only  to  a  part  of  the  consideration  it  is  an  inde- 
pendent covenant,  does  not  apply,  except  where  the  plaintiff  has 
partially  performed.  {Bean  v.  Atwater,  4  Conn.  4, 18.  Tomp- 
kins v.  EUiot,  6  Wend.  496.  MeCtdlough  v.  CoXy  6  Barb.  886.) 
The  instrument  here  was  not  a  sale,  but  an  agreement  for  the 
sale  of  the  furniture  and  fixtures ;  and  it  is  nowhere  averred 
that  the  plaintiff  had  sold  them  to  the  defendant,  but  simply 
that  the  defendant  had  entered  into  possession  thereof.    Thiv 
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does  not  show  a  partial  performance,  within  the  mle.  But  the 
rule  does  not  apply,  in  the  courts  of  this  state,  to  contracts 
wholly  executory,  {Champlin  v,  Rowlet/,  18  Wend.  187 ;  Dakin 
V.  Williams,  11  Id.  67;)  but  is  limited  to  cases  where  the 
agreement,  by  its  own  terms,  passes  to  the  defendant  a  part  of 
the  benefits  he  is  to  receive.  ( Vide  McCtUlough  v.  CoXy  6 
Barb.  386 ;  Paige  v.  0«,  5  Denio,  406 ;  Grant  v.  Johnson,  1 
Selden,  247.)  3.  No  time  for  the  performance  of  the  agreement 
being  specified  in  it,  it  was  to  be  performed  on  request,  or  with- 
in a  reasonable  time.  The  plaintiff  should  have  declared  on  the 
agreement,  according  to  its  legal  effect,  and  made  the  requisite 
averments.  {Osborne  v.  Latorence,  9  Wetid.  135.)  4.  The 
third  count  is  bad,  for  not  averring  a  demand  of  the  mortgage 
called  for  by  the  agreement,  or  any  offer  to  the  defendant  of  such 
a  mortgage  for  execution.  {Connelly  v.  Pierce,  7  Wend.  129. 
Blood  V.  Goodrich,  9  Id.  68.     Pidler  v.  Hubbard,  6  Cvwefi,  9.) 

By  the  Court,  Edwards,  J.  The  first  question  presented 
is,  whether  the  covenant  to  procure  an  extension  of  the  lease  is 
dependent  or  independent. 

It  appears  from  the  agreement,  that  the  defendant  was  to 
purchase  the  fixtures  and  furniture  of  the  premises  in  Fulton* 
street,  for  the  sum  of  $1800,  and  payment  was  to  b^  made  by 
the  defendant's  executing  a  mortgage  upon  his  interest  in  all 
the  property  situated  in  the  city  of  New-Tork,  of  which  his 
father  died  seised.  The  agreement  then  provided  that  the 
plaintiff  should  procure  for  the  defendant  an  extension  of  the 
lease  of  the  premises  for  three  years  from  the  first  of  May  then 
suoceeding.  It  contained  a  further  provision,  that  it  was  under- 
stood by  the  parties,  that  if  the  title  of  the  defendant  to  the 
estate  which  he  was  to  mortgage  should  be  imperfect,  the  plain- 
tiff should  be  at  liberty  to  annul  the  agreement,  and  the  defend- 
ant should  surrender  the  premises,  and  the  pluntiff  was  to 
indemnify  the  defendant  for  all  damages  which  he  might  suffer 
in  case  the  plaintiff  could  not  procure  an  extension  of  the  lease. 
According  to  the  terms  of  the  agreement,  the  fixtures,  &c.  were 
to  be  sold  for  $1800.    That  was  the  price  agreed  upon  by  the 
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parties,  and  the  mortgage  was  to  be  given  to  secure  thai  ammnt. 
The  covenant  to  procure  an  extenflioD^  is  neither  by  express 
terms,  nor  by  implication,  made  any  part  of  the  consideration* 
It  is  an  entirely  independent  matter.  And  when  the  parties 
provide  that-the  plaintiff  may  annul  the  agreement  if  the  defend- 
ant's title  is  found  to  be  defective,  they  make  no  similar  provis- 
ion in  favor  of  the  defendant,  in  case  the  plaintiff  could  not  pro- 
cure an  extension  of  the  lease.  On  the  contrary,  they  exclude 
by  implication  any  such  conclusion ;  for  they  provide  that  in  such 
case  the  plaintiff  shall  indemnify  the  defendant  in  damages. 

It  seems  to  me  that,  in  adopting  the  rule  which  was  laid  down 
in  the  case  of  Tompkins  v.  Elliot^  (5  Wend.  496,)  that  in  order 
to  ascertain  whether  covenants  are  dependent  or  independent, 
we  must  construe  them  according  to  the  meaning  of  the  parties 
and  the  good  sense  of  the  case,  the  conclusion  here  must  be  that 
the  covenant  to  obtain  a  renewal  of  the  lease,  is  independent  of 
the  other  covenants  contained  in  the  agreement. 

The  next  objection  taken  to  the  declaration  is,  that  the  second 
count  does  not  alledge  a  sufficient  demand  of  the  mortgage,  men- 
tioned in  the  agreement.  In  the  cases  which  were  cited  on  the 
argument,  Canndly  v.  Pierce,  (7  Wend.  129,)  Bhod  v.  €hod- 
rich,  (9  a.  68,)  Fulkr  v.  Hvbhard,  (6  Cowen,  9,)  the  rule  was 
laid  down  that  there  should  be  two  demands,  in  order  to  give  the 
party  a  reasonable  time  to  prepare  and  execute  a  deed,  unless  a 
deed  drawn  up  in  proper  form  should  be  offered  for  ezeoution,  or 
there  should  be  a  positive  refusal  on  the  first  demand.  But  this 
is  laid  down  as  a  rule  of  evidence,  and  not  as  a  rule  of  pleading* 

The  next  objection  taken  is,  that  no  time  of  performance  ifl 
averred  in  either  of  the  counts  demurred  to.  In  the  case  of 
Osbom  V.  Lavrrence,  (9  Wend.  185,)  where  th^  contract,  as  in 
this  case,  did  not  contain  any  time  for  performance,  it  was  held 
that  the  declaration  was  bad  on  special  demurrer,  because  it  did 
not  aver  that  the  act  was  to  be  done  either  upon  request,  or 
within  a  reasonable  time,  according  to  the  legal  effect  of  the 
agreement.  But  this  is  a  defect  in  form  merely.  It  is  provided 
by  section  176  of  the  code,  that  the  court  shall,  in  eveiy  stage 
of  an  action,  disregard  any  error  or  defect  in  die  pleadings 

Vol.  XIV.  72  • 


14  orol 

72h4M| 


570        OASES  IN  THE  SUPREME  COURT. 

Payne  v.  Baldwin. 

which  shall  not  affect  the  suhttantial  rights  of  the  adverse  party. 
And  section  459  declares  that  the  provisions  of  the  code  shall 
apply  to  future  proceedings  in  suits  heretofore  commenced. 

The  plaintiff  is  entitled  to  judgment  on  the  demurrer,  with 
leave  to  the  defendant  to  plead  in  twenty  days ;  and  as  the  de- 
murrer was  well  taken  at  the  time  it  was  filed,  without  costs. 

[New-Tork  General  Term,  Febmary  7,  1868.  Edwards,  MikkeU  and 
Roosevdt,  JnsUces.] 


Payne  vs.  Baldwin. 

The  Jackson  InBnrance  Company  had  entered  into  a  contract  with  S.  to  do 
the  mason  work  npon  some  houses  which  the  company  was  building.  8. 
made  %snb-contract  with  the  plaintiff,  to  famish  the  plaster  and  ground 
marble  required  in  the  buildipgs.  S.  ftiiled  to  pay  the  first  installment  due 
to  the  plaintiffi  insisting  it  was  not  <}ue ;  whereupon  the  plaintiff  became 
dissatisfied,  and  refhsed  to  Aimish  any  more  materials.  The  plaintiff's 
agent  then  called  on  the  defendant,  who  was  president  of  the  company,  and 

.  the  latter  told  him  io*'  go  on  and  ftimlsh  the  stuff,  and  h»  would  see  it  was 
paid  for."  Bdd,  that  this  was  not  an  original  and  absolute  contract  on  the 
part  of  the  defendant,  but  iHs  a  coU^Ucral  agreement,  for  the  debt  or  de- 
fliult  of  8.  and  therefore  void,  by  the  statute  of  fhiuds. 

This  was  a  motion  by  the  defendant  to  set  aside  the  report  of 
a  referee,  and  for  a  new  trial,  upon  a  case.  The  action  was  as- 
sumpsit ;  and  the  declaration  contained  the  common  counts,  for 
goods  sold  and  deliyered,  &c.  The  referee  reported  $114»66  due 
to  the  plaintiff.   The  facts  are  set  forth  in  the  opinion  of  the  court 

JS.  Hunt,  for  the  plaintiff. 

H.  O.  DeForest,  for  the  defendant 

By  the  Courts  Edwards,  J.  I  think  that  there  was  suffi- 
cient evidence  before  the  referee,  to  warrant  him  in  finding  that 
there  was  a  deUrery  of  the  materials,  for  the  price  of  which  this 
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suit  is  brought ;  at  least,  we  siMiId  not  be  authorized  to  set 
aside  his  report  on  the  ground  that  a  delivery  was  not  proved. 

The  principal  question  in  the  case  is,  whether  the  defendant 
made  such  a  promise  as  to  render  himself  personally  liable  for 
the  materials  furnished. 

The  case  shows  that  the  Jackson  Insurance  Company  had  en- 
tered into  a  contract  with  Elias  Stebbins,  to  do  the  mason  work 
upon  some  houses  which  the  company  was  building,  and  that 
Stebbins  entered  into  a  contract  with  the  plaintiff  to  furnish  the 
marble  and  plaster  to  be  used  in  the  building.  The  plaintiff's 
principal  witness,  who  was  also  his  agent,  testified  that  he  called 
on  Stebbins  for  payment,  who  denied  that  any  thin^  was  due, 
and  that,  upon  this  being  told  to  the  plaintiff,  he  became  dissat- 
isfied and  refused  to  furnish  any  more  of  the  materials.  The 
witness  further  said  that  he  then  caUed  on  the  defendant,  who 
was  president  of  the  company,  and  that  he  told  the  witness  to  "go 
on  and  furnish  the  stuff  and  he  would  see  it  was  paid  for."  On 
his  cross-examination,  he  said:  "  I  think  that  he  told  me  that  he 
would  see  that  it  was  paid  for,  or  something  to  that  effect" 

The  only  question  to  be  considered  upon  this  testimony  is, 
whether  the  undertaking  of  the  defendant  Iras  original  or  col- 
lateral ;  or,  in  other  words,  whether  .Stebbins  was  liable  at  all 
for  the  materials  famished  after  the  conversation  between  the 
agent  of  the  plaintiff  and  the  defendant. 
-  In  the  case  of  Matson  v.  Wharan^  (2  T.  R.  80,)  the  words 
used  were  "  If  you  do  not  know  him  you  know  me,  and  I  will 
see  you  paid."  This  promise  was  held  to  be  void*  by  the  stat- 
ute of  frauds.  The  rule  there  laid  down  has  been  uniformly 
followed  since;  and  in  all  subsequent  adjudications  the  only 
question  which  has  been  considered  has  been,  to  whom  was  the 
original  credit  given  ?  In  the  case  of  Chase  v.  Day,  (17  John. 
114,)  the  words  used  were  "  if  my  nephew  calls  for  papers,  I 
will  be  responsible  for  the  papers  he  shall  take,"  and  they  were 
held  to  create  an  original  undertaking.  In  the  latter  case  it  is 
evident  that  the  whole  credit  was  given  to  the  defendant^  and 
the  court  so  held.  Amongst  the  numerous  cases  in  the  books, 
the  two  above  cited  will  best  serve  to  illust;rate  t%e  nik  as  ap* 
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pHcable  to  the  case  in  question.  I  should  not  be  disposed  to 
hold  that  the  words  nsed  in  the  case  first  cited  wonld  under  all 
circumstances  constitute  a  collateral  promise.  I  can  conceive 
that  there  might  be  a  case  in  which  the  peculiar  circumstances 
would  furnish  such  convincing  evidence  that  the  parties  intended 
that  the  entire  credit  should  be  given  to  the  party  mddng  such 
a  promise,  that  the  court  would  be  bound  to  consider  it  m 
original  undertaking.  But  I  do  not  think  that  the  case  before 
us  is  of  that  character.  In  the  first  place  it  will  be  observed 
that  the  witness  to  the  promise,  who  was  the  agent  of  the  plain- 
tiff', if  we  take  his  direct  and  cross-examination  together,  was 
not  very  "explicit  as  to  the  precise  words  used.  It  further  ap- 
pears that  the  buildings,  for  which  the  materials  were  furnished, 
were  not  the  property  of  the  defendant.  It  was  also  proved 
that  when  the  materials  were  delivered,  the  receipts  were  signed 
by  Stebbins,  and  that  the  accounts  in  the  defendant's  books 
were  continued  against  Stebbins  the  same  as  before,  and  that 
no  charge  was  made  against  the  defendant ;  and  it  finally  ap- 
peared that  the  insurance  company  paid  for  the  building  of  the 
houses. 

Upon  this  state  of  facts,  I  can  come  to  no  other  conclusion 
than  that  all  the  parties  interested,  believed  that  there  was  an 
original  liability  on  the  part  of  Stebbins.  In  the  case  of  Lar- 
son V.  Wyman,  (14  Weiid,  246,)  the  plaintiff  had  commenced 
repairs  upoti  a  canal  boat  owned  by  Rector,  and  a  few  days 
after  the  repairs  had  been  commenced,  the  defendant  told  the 
plaintiff  that  "  he  wanted  the  boat  done  as  soon  as  possible,  and 
he  would  be  responsible  for  the  pay."  The  proof  showed  that 
after  the  work  was  done,  a  bill  for  the  repairs  was  presented 
to  Rector,  and  the  court  held  that  the  promise  of  Wyman  was 
collateral,  and  void  by  the  statute  of  frauds. 

The  case  of  Ki^g  et  a/,  v.  Despard,  (5  Wend.  277,)  was 
particularly  relied  upon  by  the  plaintiff's  counsel.  In  that  case 
the  plaintiffs  had  entered  into  a  contract  with  Tilmaa,  to  build 
a  tan  house.  Before  the  work  was  completed  Tilman  assigned 
bis  contract  to  the  defendant,  and  absconded.  The  defendant 
ftmi  InfonnedlSto'plaintiffii  that  be  had  purchaied  the  interest 
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of  Tilman,  and  told  them  "  to  go  on  and  finish  the  building,  and  he 
ifonld  pay  them,  or  they  should  have  their  pay."  It  further  ap- 
peared that  while  the  work  was  proceeding,  the  defendant  fre- 
quently gave  directions  in  respect  to  it,  and  that  at  his  request 
the  bttilding  was  erected  in  a  place  different  from  that  marked 
out  by  Tilman,  and  some  deviations  were  made  from  the  original 
plan.  In  this  case,  the  court  very  properly  held  that  the  con- 
tract was  an  original  one  as  to  the  work  done  and  the  materials 
furnished  after  the  defendant  had  directed  the  plaintiffs  to  go  on 
and  finish  the  work.  The  circumstances  of  the  case  admitted 
<^  no  other  condusion  than  that  the  whole  credit  was  given  to 
the  defendant. 

We  think  4hat  the  oircumstanees  before  us  require  a  different 
conclusion. 

The  report  of  the  referee  must  be  set  aside  and  a  new  trial 
granted ;  costs  to  abide  the  event, 

[New-York  Gsneral  Term,  February  7,  185S.  Edwards,  Mickell  and 
JRoosevdt,  Jastlces.] 
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The  defendant,  having  a  drover's  biU  against  a  bntcher,  for  cattle  sold, 
amounting  to  $187 ,60,  payable  strictly  in  21,  but  according  to  ordinary 
usage,  in  80  days,  applied  to  the  plaintiffs,  to  collect  it  f^  him,  and  in 
the  meanwhile  to  make  him  an  advance.  The  plaintiffs  charged  him  one  per 
cent,  or  $1,87,  as  for  commissions  on  collecting,  $1,09  as  for  SO  days'  in- 
terest, and  gave  him  in  cash  $184,54 ;  talung  his  promise  to  pay  the  $187,60, 
if  not  coUected  from  the  butcher  within  80  days.  Hddj  that  the  true  char- 
acter of  the  transaction  was  that  of  a  sale  and  transfer  of  the  demand,  ac- 
companied by  a  collateral  obligation,  in  the  nature  of  a  guaranty,  by  the 
vendor ;  and  that  the  contract  was  not  usurious. 

Appeal  by  the  defendant  from  a  judgment  entered  upon  the 
report  of  a  referee,  for  the  sum  of  $213,75,  besides  costs.  The 
opinion  of  the  court  sets  forth  the  facts. 
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A.  Wakeman^  for  the  appellant. 

E.  Ddafield  Smithy  for  the  respondents* 

By  the  Court,  Roosevelt,  J.  This  case  presents  a  ques- 
tion of  usury,  so  small  as  to  be  imperceptible  to  the  naked  eye. 
A  technical  microscope,  and  one  of  no  ordinary  power,  is  indispen- 
sable to  enable  the  observer  to  discover  it.  A  charge  of  nine 
days'  interest — ^possible,  but  neither  probable,  nor  contemplated — 
on  $187,50,  is  one  of  the  usurious  items  complained  of. 

Hunt,  the  defendant,  having  a  drover's  bill  against  a  butcher, 
for  three  head  of  cattle,  amounting  to  the  above  sum,  payable 
strictly  in  21,  but  according  to  ordinary  usage,  in  SO  days,  ap- 
plied to  the  plaintiffs  to  collect  it  for  him,  and  in  the  meanwhile 
/  to  make  him  an  advance.  The  plaintiffs  charged  him  $1,87,  as 
for  commissions  on  collecting ;  $1,09  as  for  80  days'  interest ; 
and  gave  him  in  cash  $184,54 ;  taking  his  promise  to  pay  the 
$187,50,  if  not  collected  from  the  butcher  within  30  days. 

Such  a  transaction,  in  my  view,  is  substantially  an  assign^ 
ment  of  a  demand,  not  yet  due,  for  a  consideration  estimated 
upon  the  basis  of  the  probable  loss  of  interest  and  the  certainty 
of  trouble,  risk  and  responsibility ;  accompanied  however,  on  the 
part  of  the  assignor,  by  a  guaranty  for  the  payment  of  the  demand. 

The  action  now  brought  is  virtually  an  action  on  the  guaranty ; 
and  unless  it  can  be  shown  that  the  form  of  an  assignment  with 
guaranty,  was  resorted  to  as  a  mere  cover  for  usury,  any  inade- 
quacy of  consideration,  if  it  really  existed,  can  only  be  set  up 
by  way  of  reduction  in  the  recovery.  The  case  of  Rapdye  v. 
Anderson,  in  the  court  of  errors,  (4  lEU,  478,)  is  conclusive  on 
this  point. 

There  is  still,  however,  another  view  of  the  case.  The  plain- 
tiffs may  be  considered  as  making  a  loan  of  the  sum  actually 
advanced  in  cash,  and  of  the  sum  of  two  dollars  andoiinety-six 
cents,  charged  by  them  for  trouble,  responsibility  and  delay  of 
payment.  That  they  might  demand  their  pay  before  they  un- 
dertook the  service  cannot  be  disputed.  Payment  of  rent,  school 
bills,  board,  &c.  in  advance,  is  a  thing  of  every  day  occurrence. 
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We  mftj  then  consider  the  $%ffio  as  so  much  paid  in  advance 
by  the  defendant  to  the  plaintiffs,  and  then  bj  them  loaned  to 
the  defendant.  What  objection  can  there  be  to  the  allowance 
of  interest  on  that  portion  of  the  loan,  more  tha^  on  the  res- 
idue ?    Can  it  be  said  that  the  charge  itself  was  a  mere  cover  ? 

Let  us  see  what  the  plaintiffs  were  to  do  and  to  be  subject  to  for 
this  sum  of  $2ffo*  They  were  to  advance  in  cash  f  184,54  for 
21  days  certain,  and  for  80  days  probably,  that  bemg  the  usual 
delay ;  they  were  to  dun  the  butcher,  no  very  agreeable  duty  as  the 
proof  shows,  for  payment  of  the  bill ;  if  guilty  of  neglect  or 
oversight,  and  the  debt  should  thereby  be  lost,  they  and  not  the 
defendant  were  to  be  responsible  for  the  loss ;  and  in  case  of  a 
difference  of  opinion,  which  on  such  a  subject  was  not  only  very 
likely  but  almost  certain  to  arise,  they  were  to  take  the  risk  of 
a  troublesome  and  expensive  litigation. 

To  contend  that  a  charge,  whether  it  be  denominated  "  inter- 
est" or  '^  commission"  or  both,  of  $2nA/V)  for  such  a  service  and 
such  a  liability,  is  unreasonable,  would  be  simply  preposterous ; 
unless  by  unreasonable,  be  meant  Unreasonably  inadequate. 
How  then,  without  shocking  common  sense,  can  it  be  stigma- 
tised as  a  shift  or  contrivance  to  evade  the  statute  of  usury? 

But  the  parties,  it  is  said,  having  themselves  divided  the 
$2,96,  into  distinct  and  separate  elements,  calling  the  $1tu7  in- 
terest, and  $l-AiV  commission,  are  estopped  from  now  insisting 
on  the  aggregate  sum  as  no  more  than  a  reasonable  commission. 

Where  a  contract  is  susceptible  of  two  interpretations,  one 
rendering  it  valid,  the  other  void,  the  former  must  be  adopted, 
ut  res  magis  valeat  quam  pereai;  especially  when  it  is,  as  in 
this  instance,  to  prevent  a  forfeiture.  Treating  the  ^Irihr}  how- 
ever as  interest^  and  the  transaction  as  a  mere  loan  of  money, 
(which  it  most  assuredly  was  not,)  would  the  mere  taking  of  such 
interest  in  advance  make  the  contract  usurious  ? 

The  gain  accruing  from  taking  the  $1,09  in  advance,  sup- 
posing that  $1,09  could  be  immediately  invested  for  80  days  at 
seven  per  cent,  would,  upon  a  rough  calculation,  be  one  half  of 
one  cent ;  or,  to  be  more  minutely  accurate,  sixty-three  thou- 
sandth parts  of  a  dollar ! 
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Authorities  have  been  cited,  especially  the  cases  of  the  Fire- 
men Insurance  Co.  v.  Ely,  (2  Cowen,  678,)  ai^d  the  Bank  of 
Utica  y.  Wager,  {Id.  712,)  to  sustain  the  position  that  such 
an  act  of  extortion  is  a  mere  cover  for  usury,  and  entails  by 
law  the  forfeiture  of  the  whole  debt.  On  examination  it  will  be 
found  that  these  cases  maintain  no  such  doctrine.  The  first  one, 
in  particular,  is  of  the  opposite  character,  and  decides  that  when 
it  is  a  trade  transaction  and  the  period  is  a  moderate  one,  inter- 
est, even  at  seven  per  cent,  may  be  taken  by  way  of  discount, 
or  in  advance. 

The  true  character  of  this  transaction,  however,  as  before 
stated,  is  that  of  a  sale  and  transfer  of  the  demand,  accompanied 
by  a  collateral  obligation,  in  the  nature  of  a  guaranty  by  the  ven- 
dor. And  in  that  aspect,  the  decision  of  the  court  of  errors,  in 
the  case  of  Rapelye  v.  Anderson,  before  cited,  is  conclusive. 
Bapelye  took  an  assignment  of  a  bond  and  mortgage  for  a  con- 
sideration less  by  several  hundred  dollars  than  the  amount  due 
on  the  securities,  and  took  the  assignor's  bond  also,  to  secure 
not  the  amount  advanced,  but  the  whole  face  of  the  original 
securities.  The  assistant  vice  chancellor,  upon  the  authori- 
ties, held  that  the  transaction  was  not  usurious :  the  chancellor, 
on  appeal,  reversed  the  decision  of  his  subordinate,  and  the 
court  of  errors,  on  appeal  to  them,  reversed  the  reversal  of  the 
chancellor. 

Our  conclusion  is  that  the  report  of  the  referee  in  favor  of 
the  plaintiffs  was  right,  and  ought  to  be  affirmed  with  costs. 

Judgment  affirmed. 

[Nbw-York  General  Term,  February  7,  1868.  Edwards,  MiUML  acd 
Rooseoeli,  Jiutices.] 
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A  canso  waa  reached,  at  the  circuit,  and  called  on  for  trial  by  the  defendants ; 
whereupon  the  plaintiif  applied  for  a  postponement,  which  was  denied.  He 
then  gave  notice  of  discontinuance,  and  made  a  tender  of  costs.  Ten  days 
afterwards,  but  during  the  same  circuit,  the  judge  at  the  circuit  made  an 
order  dismissing  the  complaint,  with  costs,  and  directing  an  extra  allowance. 
Held  that  the  judge  had  jurisdiction  to  make  the  latter  order. 

Appeal  from  an  order,  dated  23d  April,  1850,  made  at  cir- 
cuit, dismissing  the  complaint  with  costs,  and  directing  an  extra 
allowance.  On  the  13th  of  April  the  cause  was  reached,  and 
called  on  for  trial  by  the  defendants,  who  were  ready,  with  their 
witnesses  in  attendance.  The  plaintiff  applied  for  a  postpone- 
ment, which  was  denied.  He  then  gave  notice  of  discontinuance, 
and  made  a  tender  of  costs.  Ten  days  afterwards,  but  during 
and  at  the  same  circuit,  on  reading  sundry  affidavits,  which  were 
not  set  forth  in  the  case,  and  on  hearing  counsel  on  both  sides^ 
the  order  appealed  from  was  made. 

J.  T.  Brady,  for  the  appellant 

B.  D.  Silliman,  for  the  defendants. 

By  the  Court,  Roosevelt,  J.  Had  the  judge  at  circuit  ju- 
risdiction to  make  the  order  appealed  from?  He  certainly  had 
on  the  day  when  the  trial  was  called  on.  But  the  motion,  it 
seems,  was  not  then  made ;  and  the  cause,  for  that  reason,  it  is 
said,  as  to  the  circuit  was  out  of  court. 

The  universal  practice  is  at  variance  with  this  idea.  Motions 
are  continually  made  at  circuit  in  causes  which  have  been  passed 
on  the  calendar.  Besides,  the  circuit,  as  now  constituted,  has 
jurisdiction,  not  to  try  a  cause  merely,  but  to  render  a  judg- 
ment, whether  of  dismissal  or  otherwise,  "  as  the  case  (in  the 
opinion  of  the  judge)  may  require."    {Code,  J  258.) 

Waiving  this  point,  it  is  said  the  notice  of  discontinuance 
ousted  the  jurisdiction.  One  of  the  cases  cited  by  the  plaintiff 
himself,  {Morrisofii  v.  Ide,  8  Code  Rep.  27,)  decides  that  such  a 
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notice,  without  payment  or  tender  of  costs,  is  a  nullity.  Who 
then  was  to  determine  the  extent  of  this  condition,  and  whether 
it  had  been  performed  ?  Who,  if  not  the  judge  at  the  circuit, 
before  whom  the  issue  was  pending  for  trial  and  judgment  ?  No 
plaintiff  can  discontinue  without  the  consent  of  the  adverse 
party,  or  the  leave  of  the  court.  No  such  consent  in  this  case  was 
given,  and  no  such  leave  granted,  except  on  payment  of  the  pre- 
scribed allowance.  The  cause,  therefore,  was  still  in  court  and 
still  on  the  calendar  of  the  circuit ;  and  for  aught  that  appears, 
(the  contents  of  the  affidavits  not  being  stated,)  the  judge  on  the 
23d  treated  it  as  brought  on  for  trial,  and  with  the  notice  of  dis- 
continuance before  him,  which  he  had  a  right  to  consider  as 
equivalent  to  an  admission  of  no  cause  of  action,  and  as  a  waiver 
of  a  jury  trial,  {Code,  §  266,)  rendered  that  judgment  which  "  the 
case  (in  his  opinion)  required."  {Id.  §  258.)  Whether  his  judg- 
ment was  right  or  wrong,  is  not  the  question.  The  question  is 
simply,  had  the  judge  jurisdiction  ?  That  he  had,  we  think  has 
been  clearly  shown.  Admitting,  however,  that  the  merits  were 
sufficiently  disclosed  to  be  the  subject  of  review,  what  points  do 
they  raise  ? 

First,  it  is  said  that  there  was  no  trial,  and  that  without  "  a 
trial  has  been  had,"  {Code,  §  308,)  there  can  be  no  per  ccntage. 
But  within  the  spirit,  if  not  the  letter  of  the  code,  there  was,  we 
think,  a  trial,  for  all  the  purposes  of  warranting  the  allowance 
by  way  of  indemnity  to  the  defendant  "  for  his  expenses  in  the 
action."  Can  a  plaintiff,  after  putting  a  party  to  all  the  expenses 
of  a  trial,  deprive  him  of  the  indemnity  provided  by  law,  merely 
by  discontinuing  at  the  moment  of  calling  the  jury  ?  Such  a 
construction  of  the  code  would  be  to  suppose  that  its  framera 
attached  more  importance  to  form  than  substance. 

But  secondly,  an  allowance  of  a  per  centage  may  be  made, 
without  a  trial  being  had,  "  in  any  case,  where  the  prosecution 
has  been  unreasonably  or  unfairly  conducted."  And  is  not  a 
discontinuance,  unexplained,  after  repeated  notices  of  trial,  one 
of  the  indications  of  such  a  prosecution  ?  Besides,  how  does  it 
appear  that  the  affidavits  on  which  the  order  waa  founded  did 
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not  disclose  ample  evidenoe  to  justify  the  judge  in  arriving  at 
that  conclusion  ? 

The  order  appealed  from  must  therefore  be  affirmed,  with  costs. 

[New- York  General  Term,  February  7, 186S.    Edwards^  Mitchell  and  JRoose- 
t«tt,  Justices.] 


Penniman  and  others  vs^  Hudson. 

A  delay  of  seven  months,  without  any  explanation  of  the  cause  of  it,  is  not  due 
diligence  on  the  part  of  one  who  is  seeking  to  make  a  surety  liable  on  a 
contract  in  which  **  due  and  legal  diligence'^  on  th«  part  of  the  o-editor  is  ex- 
pressly required,  before  the  surety  shall  be  made  liable;  especially  where 
the  creditor  knew  that  the  original  debtor  was  in  fhiling  circumstances. 

At  least  it  is  such  a  delay  that  the  court  cannot  pronounce  it  due  diligence, 
without  submitting  the  question  to  a  jury. 

Motion  by  the  defendant  for  a  new  trial,  upon  a  case.  The 
action  was  upon  a  guaranty.  The  defendant,  by  an  instrument 
in  writing  and  under  seal,  dated  June  10, 1845,  guarantied  to  a 
certain  extent  the  payment  of  debts  to  be  contracted  by  Oarri- 
son  &  Cutler,  for  three  years  from  that  date,  in  the  purchase 
of  merchandise  for  their  business  in  Detroit,  '^  and  which  the 
sellers  should  not  be  able  to  collect  from  the  said  Ghirrison  & 
Cutler  by  due  and  legal  diligence.^  The  plaintiffs,  on  the 
credit  of  this  guaranty,  sold  to  Garrison  ic  Cutler,  in  October, 
1845,  merchandise  for  their  business  at  I>etroit  to  the  amount  of 
$815,75,  and  took  G.  &  C.'s  notes,  dated  October  30, 1845,  at 
five  and  seven  moltths,  each  for  half  of  that  amount.  The  notes 
were  payable  at  Detroit,  and  were  sent  to  that  place,  to  the 
plaintiffs'  attorneys,  for  collection,  as  they  approached  maturity. 
The  plaintiffs  produced  two  records  of  judgment  in  their  favor, 
in  Detroit,  each  entered  April  5, 1847,  on  a  declaration  filed 
March  24,  1847,  against  Garrison  Sc  Cutler,  and  summons 
served  on  them,  returnable  at  April  term,  1847 ;  and  on  an  oIEbt 
of  the  defendants  that  judgment  be  taken  for  the  amount  spe>^ 
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cified.  Each  judgment  was  on  one  of  those  notes.  K  fi,fa~ 
was  issued  April  12, 1847,  on  each  judgment,  and  returned  no 
goods,  d^c.  On  the  5th  of  July.  1846,  and  for  some  days  after- 
w^ards,  Garrison  &  Cutler  were  doing  business  at  Detroit,  in 
their  own  name,  and  had  a  considerable  stock  of  goods  on  hand, 
worth  between  $5000  and  $10,000.  Bird,  one  of  the  plaintiffs, 
was  then  there,  and  he  and  one  Easton  agreed,  or  offered  to  take 
the  stock  of  Garrison  &  Cutler,  estimating  it  at  $7000 ;  but 
G.  <fc  C.  would  not  let  them  have  the  goods,  unless  all  their 
creditors  would  discharge  them.  The  refusal  was  on  the  last 
of  July  or  first  of  August,  1846.  The  judge  charged  the  jury 
that  the  plaintiffs  had  used  due  diligence  in  attempting  to  col- 
lect  their  debts.  The  defendant  excepted,  and  the  jury  having 
found  for  the  plaintiffs,  the  defendant  moved  for  a  new  triaL 

T.  Fessenden,  for  the  plaintiffsr 

E.  Fitch  Smith,  for  the  defendant. 

By  the  Court,  Mitchell,  J.  The  notes  fell  due  five  and 
seven  months  from  October  80,  1845.  That  would  be  on  the 
second  of  April  and  June,  1846.  The  plaintiffs  did  nothing 
towards  collecting  their  debts  until  July,  1846,  except  sending 
the  notes  to  their  attorneys.  They  in  that  month  endeavored 
to  settle  their  claims,  and  were  so  far  successful  as  to  get  the 
consent  of  Grarrison  &  Cutler  to  give  their  property  in  payment. 
But  in  August,  and  before  this  consent  was  acted  on,  G.  &  C. 
withdrew  their  consent,  unless  all  the  creditors  would  consent 
to  their  discharge.  Then  the  debtors  had  from  $7000  to  $10,000 
worth  of  goods  on  hand,  and  although  embarrassed,  were  domg 
business.     They  had  not  yet  made  any  assignment. 

A  creditor  acting  with  the  promptness  with  which  a  prudent 
man  would  attend  to  his  own  business,  would  soon  after  the 
knowledge  of  this  refusal,  have  instituted  some  proceedings,  by 
luit  or  negotiation,  to  collect  his  demtnd.  But  so  far  as  ap- 
plears,  these  plaintiffs  did  nothing  whatever  from  that  time  until 
iSbbat  the  24th  of  March,  1847 ;  thus  allowing  seven  months, 
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after  the  promise  of  Garrison  &  Cutler  to  secure  their  debt,  and 
their  refusal  to  fulfill  that  promise,  before  the  plaintiffs  took  any 
proceedings  to  collect  the  debt.  This,  unexplained,  was  too  great 
a  delay  for  persons  to  allow,  who  meant  to  make  a  surety  pay 
the  debt  if  they  could  not  collect  it.  It  may  be  that  the  April 
term,  1847,  was  the  first  term  in  Michigan,  at  which  judg- 
ment could  have  been  obtained,  after  August,  1846,  or  after 
a  reasonable  time  to  wait,  from  that  month ;  but  if  that  be  so, 
there  is  no  evidence  of  it.  It  may  be  that  negotiations  were 
going  on,  with  the  prospect  of  success,  and  diligently  pros- 
ecuted to  secure  the  debt,  until  shortly  before  the  suit  was  com- 
menced ;  but  that  does  not  appear*  It  may  also  be  that  Garrison 
&  Cutler  made  an  assignment,  to  secure  thei^*  guarantors  ;  but 
that,  if  it  excuses  the  plaintiffs,  should  be  made  to  appear  by 
them.  A  delay  for  seven  months,  without  any  explanation  of 
the  cause  of  it,  is  not  due  diligence  on  the  part  of  one  who  is 
seeking  to  make  a  surety  liable  on  a  contract  in  which  due  dili- 
gence on  the  part  of  the  creditor  was  expressly  required,  before 
the  surety  should  be  made  liable,  especially  where  (as  in  this  case) 
the  plaintiffs  knew  that  the  original  debtor  was  in  a  tottering 
condition.  At  least  it  is  such  delay  that  the  court  cannot  pro- 
nounce it  due  diligence,  without  submitting  it  to  a  jury.  Gh. 
J.  Spencer  said,  in  Moctkley  v.  Riggs^  (19  John.  72,)  that  a 
term  should  not  have  elapsed  after  a  note  fell  due,  before  a  suit 
should  be  commenced  on  it,  where  the  guarantor  was  to  bejiable 
only  '^  after  due  course  of  law."  This  was  said  to  be  a  dictum. 
If  it  be  so,  it  shows  that  so  long  a  delay  as  seven  months  needs 
some  explanation.  In  Kies  v.  Tifft^  (1  Cowen,  98,)  it  was  agreed 
that  if  the  money  to  become  due  on  a  mortgage  assigned  to  Tifft 
should  not  be  paid  when  it  fell  due,  then  the  defendants  were 
not  to  be  liable  on  their  note  to  the  plaintiff  until  the  money 
should  be  collected  by  due  course  of  law  taken  on  the  mortgage ; 
that  is,  the  defendants  should  not  be  liable  until  they  could  by 
*  due  cause  of  law  collect  the  amount  to  be  due  on  the  mortgage. 
The  mortgage  fell  due  February  1,  1820,  and  was  not  paid) 
and  no  proceedings  were  taken  by  the  defendants  to  coUect  it, 
even  down  to  the  8th  of  August  1820,  although  they  were  re- 
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quested  to  proceed,  by  the  plaintiff.  The  conrt  held  the  delay 
80  great,  especially  under  these  circumstances,  that  the  defend* 
ants  were  liable  on  the  note ;  in  other  words,  that  a  delay  of 
six  months  was  not  in  that  case,  due  diligence.  They  also  said 
that  the  defendant  ought  not  to  have  allowed  a  term  to  pass, 
after  the  money  fell  due,  without  a  prosecution. 

These  two  cases  were  reviewed  by  Woodworth,  J.  in  TTiamas  v. 
Woods,  (4  Cowen,  188,)  and  he  held  that  the  limitation  of  a 
term  was  a  mere  dictum  iii  those  cases ;  and  that  the  question 
of  due  diligence  must  depend  on  the  circumstances  of  each  case; 
and  that  if  no  injury  has  resulted  from  allowing  the  time  to 
elapse,  it  may  be  l-egarded  as  sufficient  diligence.  He  says, 
"  If  there  is  sufficient  ground  for  deeming  the  difference  of  time 
immaterial,  then  there  is  no  want  of  due  diUgence  in  permitting 
the  May  term  to  pass,  without  a  suit.**  Justice  Sutherland  also 
speaks  of  the  expressions  as  to  a  term,  in  the  above  two  cases, 
as  mere  dicta ;  and  Savage,  Ch.  J.  says  in  Lamourieux  v.  Hewit, 
(5  Wend.  807,)  that  the  limitation  of  a  term  was  recognized  in 
Kies  V.  THffi,  and  perhaps  he  is  to  be  understood  to  say  that  the 
objection  of  delay  is  not  applicable  when  the  original  debtor  is 
insolvent.    He  refers  to  Thomcis  v.  Woods, 

Justice  Sill,  in  a  review  of  the  cases,  in  Burt  v.  Horner^ 
(5  Barb,  506,  7,)  showing  that  they  all  recognise  the  principle 
that  due  diligence  is  required,  adds,  "  but  when  there  has  been 
delay,  the  courts  have  in  some  instances  held  it  to  be  consistent 
(under  the  circumstances  disclosed,)  with  reasonable  diligence^ 
and  hence  that  there  was  a  performance  of  the  condition  prece- 
dent." See  also  the  dissenting  opinion  of  Willard,  J.  in  Van 
Derveer  v.  Wright,  (6  Barb,  552.) 

A  new  trial  must  be  granted ;  costs  to  abide  the  event. 

[Ncw-YoRK  General  Term,  February  7, 1868.  Bdwards,  Ji^UckdltaoA  Roott- 
vdiy  Justtces.] 
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One  in  possession  of  a  vessel,  nnder  a  contract  of  purcbasei  part  of  the  tenns 
of  which  are,  that  he  is  to  go  into  immediate  possession,  and  continue  in 
possession,  is  to  be  considered  the  owners  who  is  to  pay  for  supplies  fur- 
nished to  the  vessel,  rather  than  the  person  who  has  barely  the  legal  title, 
without  any  right  to  the  present  possession. 

Appeal  by  the  plaintiffs  from  a  judgment  entered  in  favor 
of  the  defendant,  upon  the  report  of  a  referee.  The  action  was 
brought  to  recover  for  supplies  furnished  to  the  schooner  Hud- 
son ;  the  complaint  alledging  that  the  defendant  was  the  owner 
of  the  vessel,  and  that  the  supplies  were  furnished  at  his  request. 
No  credit  was  given  to  the  defendant,  by  name.  The  supplies 
were  furnished  on  the  credit  of  the  schooner  and  her  owners, 
whoever  they  might  be ;  the  plaintiffs  not  knowing  that  the 
defendant  had  any  interest  in  the  vessel.  The  title  of  the  par- 
ties was  as  follows :  Mr.  Samuel,  the  partner  of  the  defendant, 
furnished  to  Dudley  Bean  $2000  towards  purchasing  and  fitting 
out  the  schooner,  and  to  secure  the  payment  of  that  sum  the  bill 
of  sale  was  made  to  the  defendant.  This  was  the  understanding 
between  Bean  and  the  defendant,  although  no  papers  passed, 
except  to  the  defendant.  Notes  were  given  to  Dunn,  by  Bean, 
and  Bean  was  to  have  possession  of  the  vessel  until  the  notes 
were  paid  or  protested.  If  paid,  he  was  to  have  a  bill  of  sale 
from  Dunn.  Dunn  gave  a  revocable  power  of  attorney  to 
Bean's  brother  to  charter  the  schooner,  to  collect  the  freight 
and  pay  charges  and  expenses  of  the  schooner,  and  to  do  all 
things  necessary  in  its  business.  This  power  was  never  shown 
to  the  plaintiffs,  or  known  to  them.  The  plaintiffs  wrote  to 
Dudley  Bean,  as  owner,  demanding  payment  of  him.  Bean  was 
to  have  the  control  of  the  vessel,  according  to  the  verbal  under- 
standing with  Dunn ;  and  Dunn  exercised  no  control,  except  to 
insure  the  vessel.  A.  H.  Bean,  who  had  the  power  of  attorney, 
considered  himself  as  acting  for  his  brother,  Dudley  Bean. 

F.  R.  Sherman,  for  the  appellants. 

« 

R.  B,  Kimball,  for  the  respondent 
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By  the  Cow%  Mitchell,  J.  The  referee  drew  the  conclu- 
sion, from  the  facts  proved,  that  Dudley  Bean  was  in  possession  of 
the  vessel,  with  power  to  control  and  man  her ;  and  the  evidence 
is  sufficient  to  justify  that  conclusion.  Dudley  Bean  wished  to 
purchase  the  vessel,  and  have  the  immediate  control  and  use  of 
her ;  hut  had  not  all  the  money  required  to  pay  for  her.  He 
procured  Dunn,  the  defendant,  or  his  partner,  to  advance  him 
$2000  towards  the  purchase,  and  then,  merely  to  secure  to  Dunn 
the  repayment  of  this  $2000,  the  title  was  put  in  Dunn ;  but 
with  the  understanding  that  D.  Bean  was  to  have  the  pos- 
session of  the  vessel  until  the  notes  should  be  paid,  and  the  title 
if  they  should  be  paid.  And  as  no  change  in  this  understanding 
occurred,  it  must  be  that  the  power  of  attorney  was  given  to 
Bean's  brother  in  order  that  thus  he  might  bftve  evidence  of  a 
right  to  control  the  vessel,  for  a  time.  D.  Bean  had  then  an 
equitable  title  to  the  vessel,  with  the  right  to  the  present  posses- 
sion and  control  of  it,  and  had  the  actual  possession  and  control ; 
and  this  equitable  title  would  become  a  perfect  title  on  his 
paying  the  notes,  and  could  only  be  defeated  by  his  failure  to 
pay  them. 

One  in  possession  under  a  contract  of  purchase,  (part  of  the 
terms  of  which  are,  that  he  is  to  go  into  immediate  possession 
and  continue  in  possession,)  is  as  much  the  owner,  during  the 
time  allowed  to  him  by  the  agreement,  for  payment  and  to  con- 
tinue in  possession,  as  one  who  charters  the  vessel  for  a  term 
of  years  or  for  a  voyage ;  and  more  so,  as  he  is  the  one  who  is 
to  bear  the  loss  if  the  vessel  should  be  destroyed,  and  who  would 
receive  all  the  profits  if  she  should  be  sold  at  an  advance  on  the 
first  cost.  And  he  was  in  this  case  entitled  to  the  earnings 
of  the  vessel,  and  the  defendant  entitled  only  to  the  interest  on 
his  advances,  and  not  to  the  earnings,  as  such.  He  therefore 
is  tlie  owner,  who  is  to  pay  for.  supplies,  rather  than  the  one 
whii  hfts  barely  the  legal  title,  without  any  right  to  the  present 
possession  of  the  vessel.    (7  John.  810.    15  Id.  298.) 

The  defendants'  answer  ipay  be  defective  in  not  denying  that 
hdjmi  owner;  but  as  the  plaintiffs  were  not  surprised  by  the 
defense,  and  each  party  came  prepared  to  diaciiis  the  question 
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on  "Vfhich  the  case  now  turns,  the  defendant  should  be  allowed 
to  amend  his  answer  without  costs. 

The  judgment  entered  upon  the  report  of  the  referee  should 
be  affirmed,  with  costs. 

[New-York  General  Term,  February  7,  1853.     Edwards,  MUcJull  and 
RooseveUf  Justices.] 


Willetts,  adm'r,  &c.  vs.  The  Buffalo  and  Rochester 
Railroad  Company. 

A  lunatic  was  travofii^  in  the  cars,  upon  a  railroad,  in  company  with  his 
father,  who  had  paid  the  fare  of  both,  through,  and  taken  tickets.  The 
father  got  out  at  a  stopping  place,  to  procure  refreshments,  leaving  hia 
son  in  the  cars,  without  giving  notice  to  any  one  of  his  situation ;  and  while 
absent  the  train  started.  On  regaining  the  cars  the  father  did  not  find  his 
'son  where  he  had  left  him,  the  latter  having  changed  his  seat.  The  con- 
ductor, in  the  absence  of  the  father,  applied  to  the  lunatic  for  his  ticket, 
not  knowing  him  to  be  insane,  or  that  his  fare  had  been  paid.  The  lunatic 
refusing  to  deliver  his  ticket,  the  conductor  caused  the  train  .to  be  stopped, 
and  the  lunatic  to  be  put  off  the  cars ;  in  consequence  of  which  the  lunatic 
was  run  over  by  another  train  of  cars,  and  killed.  The  evidence  not  show- 
ing any  negligence,  or  want  of  care,  on  the  part  of  the  conductor,  but  show- 
ing great  negligence  and  imprudence  in  the  conduct  of  the  lunatic  and  his 
father ;  Uddt  that  an  action  could  not  be  maintained  by  the  personal  rep- 
resentative of  the  lunatic,  against  the  railroad  company,  to  recover  damages, 
under  the  act  of  December  18, 1847. 

Motion  for  a  new  trial  upon  a  case.  The  action  was  tried 
at  the  Erie  circuit  in  June,  1852,  before  Justice  Allen. 

The  plaintiff  was  the  administrator  of  Washington  Willetts, 
deceased.  The  action  was  brought  by  the  plaintiff,  pursuant  to 
the  act  of  1847,  authorizing  an  ai^tion,  to  recover  damages,  to  be 
maintained  by  the  personal  representatives  of  any  person  wh^e 
death  shall  be  caused  by  the  wrongful  act,  neglect,  or  default 
of  another.  {Laws  of  1847,  p.  575.)  The  deceased  was  near 
thirty  years  old,  and  had  been  a  lunatic  for  six  or  seven  ]^toac0. 
His  father  residsi^  in  Michigan,  and  was  taking  his  son  home 
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from  the  insane  asylum  at  Utica,  where  he  had  been  some  niae 
months.  He  paid  their  fare  at  ITtica  through  to  Buffalo,  ajid 
'took  j<»nt  tickets  for  two  persons.  At  Attica  he  left  the  car  to 
procure  some  refreshments,  leaving  his  son  in  the  car.  The 
train  started,  and  the  father  had  some  difficulty  in  reaching  the 
cars.  He  immediately  passed  through  the  rear  car  and  looked 
out  to  see  if  his  son  had  been  left  at  Attica.  Not  seeing  him, 
he  passed  through  all  the  cars,  seven,  looking  for  him;  and  not 
finding  him,  he  concluded  that  he  must  have  been  left  behind, 
and  he  took  the  seat  which  they  had  occupied,  in  the  forward  car, 
intending  to  go  on  to  Buffalo  and  return  with  the  first  cars  to 
Attica  for  his  son.  Not  long  after,  the  conductor  called  upon 
him  for  his  ticket,  and  the  father  then  inquired  for  the  young 
man  that  had  been  sitting  with  him.  The  conductor  informed 
him  that  he  called  upon  him  for  his  ticket,  that  he  said  nothing; 
that  he,  the  conductor,  inquired  of  him  where  he  was  going,  and 
that  he  said  nothing ;  and  he  stopped  the  train  and  put  him  off  at 
Alden.  Mr.  Willetts,  the  father,  then  informed  the  conductor  that 
the  young  man  was  his  son,  and  that  he  was  crazy,  and  requested 
that  the  cars  be  stopped  that  he  might  leave  in  search  of  his  son. 
The  conductor  told  him  a  car  would  be  going  east  soon  and  he  would 
put  him  in  that,  and  he  could  go  to  Alden.  Mr.  Willetts  soon  took 
the  car  going  east  and  went  to  Alden,  eleven  miles  west  of  Attica. 
Not  seeing  or  hearing  any  thing  of  his  son,  it  being  now  near 
dark,  he  started  westwardly  upon  the  railroad  and  traveled 
rapidly  some  five  miles,  to  a  place  where  some  of  the  trains 
stopped.  Not  finding  his  son  he  concluded  to  return  to  Attica, 
under  the  impression  that  he  must  have  been  left  there.  A  bag- 
gage trun  came  along,  and  he  communicated  to  the  engineer  the 
civcumBtances,  and  that  he  thought  he  must  have  got  off -at  At- 
tica. He  was  taken  upon  the  engine,  and  desired  to  sit  so  that 
he  OBuld  see  forward,  but  was  told  that  he  would  be  in  the  way 
in  the  place  he  desired,  and  was  directed  to  another  place  where 
be  could  not  see  the  track.  It  was  star  light  They  started, 
and  i^ooeeded  about  a  mile,  when  an  exclamation  was  made  by 
tbe  engineer,  the  whistle  sounded  and  the  engine  was  revened 
wdfatoHped,  and  the  deceased  wis  under  the  car,  haying  leeeiTed 
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injuries  which  caused  his  death  the  next  day.  It  further  ap- 
peared, from  the  testimony  of  a  witness  who  assisted  in  putting 
the  deceased  off  the  car,  at  the  instance  of  the  conductor,  that 
the  conductor  called  upon  him  for  his  ticket,  that  the  deceased 
handed  the  conductor  a  card  of  a  public  house ;  that  the  con* 
ductor  told  him  that  was  not  his  ticket,  and  insisted  on  his  pay- 
ing, or  he  should  put  him  off  the  car.  The  conductor  soon  spoke 
to  the  witness,  saying  he  had  a  man  to  put  off,  and  wanted  wit- 
ness to  assist,  as  he  was  lame.  The  witness  went  to  the  de- 
ceased, put  his  hand  on  his  shoulder  and  asked  him  why  he  did 
not  pay  his  fare  or  give  the  conductor  his  ticket ;  the  deceased 
felt  in  his  pocket  and  got  another  hotel  ticket  and  handed  it  to 
the  witness.  Witness  told  him  that  was  not  the  ticket  The 
cars  at  this  time  were  nearly  stopped*  The  witness  then  lifted 
the  deceased  with  one  hand,  and  he  got  up  and  was  conducted 
to  the  door,  when  he  put  out  one  hand  to  brace  himself  against 
the  side  of  the  door.  Witness  told  him  not  to  resist,  and  he 
dropped  his  hand  and  stepped  down  upon  the  second  step  of  the 
platform  and  said  Judge  Miller  had  paid  his  fare  or  would  pay 
it,  and  then  stepped  down  onto  the  ground,  and  the  conductor 
gave  the  signal  to  proceed.  The  witness  said,  he  I'ecollected 
that  as  the  deceased  looked  up  from  the  ground  he  had  a  sort 
of  wild,  soared  look  about  his  eyes,  and  that  he  inquired  of  the 
conductor,  is  there  any  thing  the  matter  with  that  man?  and 
that  the  conductor  replied  that  he  was  one  of  the  stubborn  kind. 
The  deceased  was  put  off  about  a  mile  east  of  Alden,  The  train 
was  then  running  express,  and  did  not  stop  at  Alden* 

It  further  appeared  from  the  evidence  of  his  father,  that  the 
deceased  had  been  a  lunatic  for  six  or  seven  yeurs,  and  that 
during  that  time  he  labored  iot  his  father,  except  one  year 
trhen  he  was  absent.  A  part  of  the  time  he  w<»rked  by  the 
tnonth ;  that  he  had  the  appearance  of  a  sane  man,  save  his 
eyes  which  had  a  sort  of  wild  stare.  That  in  conung  from  Utiea 
he  assisted  his  father  in  looking  after  the  baggage,  and  helped 
him  on  and  off  the  train,  and  other  similar  acts.  Another  wit- 
ness had  known  the  deceased  twelve  or  thirteen  years  brfere  be 
Went  to  tl^  asylum*    He  testified  thai  the  deceased  worked  ^ 
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his  father  on  the  farm. and  in  the  tannery ;  that  he  was  insane 
upon  the  subject  of  religion,  but  upon  other  subjects  apparently 
sane,  unless  irritated  or  excited ;  that  a  stranger,  he  thought, 
would  at  once  observe  a  wildness  about  his  eyes,  and  a  foolish 
smile  upon  his  countenance ;  that  he  appeared  to  be  careful  and 
skillful  in  taking  care  of  himself. 

The  plaintiff  was  nonsuited,  and  now  moved  to  set  aside  tho 
nonsuit,  and  for  a  new  trial. 

/.  T.  Williams,  for  the  plaintiff,  referred  to  Sess.  Laws  of 
1847,  p.  575;  Id.  1849,  p.  388;  14  Jo/m.  R.  304;  AngeU  07i 
Com,  Car.  §§  27,  51,  a7id  cases  there  cited;  6  Bing,  716 ;  13 
Pet.  190 ;  2  Eng.  L.  ^  Eq.  Rep.  360. 

/.  O.  Putnam^  for  the  defendants,  referred  to  Sess.  Laws  of 
1850,  p.  231,  §  35 ;  7  Met.  596 ;  2  Sumn.  221 ;  21  Wend.  615, 
620 ;  Sess.  Laws  o/1850,  p.  234,  J44 ;  8  Barb.  368 ;  2  Taunt. 
814;  23  TFend.435;  21 /d.  342;  2i>fef.216;  Sedg.  on  Dam- 
ages, 90,  91,  92,  93. 

By  the  Court,  Mabvin,  J.  If  the  death  of  Washington  Wil- 
letts was  caused  by  the  wrongful  act,  neglect  or  default  of  the 
defendants  or  their  ligents,  under  such  circumstances  as  would 
have  entitled  him,  if  livings  to  maintain  an  action  and  recover 
damages  for  the  injury,  then  this  action  is  maintainable  by  his 
administrator.    {Sess.  Laws  of  1847,  p.  575.) 

It  is  clear,  upon  general  principles,  and  upon  the  assumption 
that  the  deceased  was  sane,  that  the  action  cannot  be  maintained. 
The  evidence  does  not  show  any  negligence  or  want  of  care  on 
the  part  of  the  agent  of  the  defendants  at  the  time  the  injury 
happened,  but  it  shows  great  negligence  and  imprudence  by  the 
deceased.  I  am  now  assuming  him  to  have  been  sane.  Under 
such  circumstances  no  action  will  lie.  Had  negligence  on  the 
part  of  the  defendants^  agent  been  shown,  the  negligence  and 
imprudence  of  the  deceased  would  have  prevented  his  sustaining 
any  action.  The  defendants  were  engaged  in  their  lawful  pu]> 
suits,  in  a  lawful  and  proper  manner,  upon  their  own  possessions 
or  road,  and  the  deceased  was  carelessly  and  anlawfuUy  upon 
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the  road.  It  can  hardly  be  necessary  to  cite  authorities  to  show 
that  when  the  plaintiflF  has  materially  contributed,  by  his  own 
negligence  or  by  his  own  wrongful  act,  to  the  production  of  the 
injury,  he  cannot  recover  in  an  action  founded  upon  the  negli- 
gence of  the  defendant.  And  in  this  view  it  is  not  material 
whether  the  act  of  putting  the  deceased  off  the  car,  was  justifi- 
able or  not.  The  act  was  too  remote  and  disconnected  from  the 
act  occasioning  the  injury.  It  occurred  some  hours  before,  and 
at  a  place  some  five  miles  distant.  The  calamity  was  occasioned 
by  the  negligence  of  the  deceased. 

But  the  deceased  was  not  sane ;  and  we  are  to  consider  the 
case  with  that  fact  in  it.  In  this  view  it  may  be  material  to 
inquire  whether  his  removal  from  the  car  was  justifiable ;  and 
whether  the  rule  touching  the  negligence  of  the  injured  party 
is  properly  applicable  to  the  case. 

If  the  deceased  v/as  removed  from  the  car  with  full  knowledge 
of  his  insanity,  and  left  upon  the  road  exposed  to  danger,  it 
would  not  be  unreasonible  to  hold  the  defendants  liable  for  such 
gross  act  of  negligence,  for  any  injury  that  might  happen  to 
him,  before  his  committee  or  protector  ha^  notice  and  an  oppor- 
tunity to  take  care  of  him.  Had  the  conductor  any  notice  of  the^ 
insanity  of  the  deceased?  The  acts  of  the  conductor,  and  the 
attending  circumstances,  are  minutely  stated  by  a  witness,  who, 
under  the  direction  of  the  conductor,  removed  the  deceased  from 
the  car.  The  evidence  does  not  tend  to  establish  the  fact  that 
the  conductor  had  notice  of  or  suspected  any  insanity.  The  fact 
that  the  deceased,  when  applied  to  for  his  ticket,  produced  and 
offered  a  hotel  card,  cannot  be  regarded  as  evidence  of  insanity. 
No  part  of  his  conduct  furnished  sufficient  evidence  of  insanity 
to  put  the  conductor  Upon  his  guar<>.  Neither  the  conductor 
nor  the  witness  had  any  suspicions  of  insanity,  or  that  any  thing 
was  wrong  with  the  deceased,  until  he  was  removed  from  the 
car,  and  then  the  witness  recollects  as  he  looked  up  he  had  a 
sort  of  wild,  scared  look,  about  his  eyes.  It  does  not  appear 
that  he  communicated  this  to  the  conductor,  but  he  asked  if  there 
was  any  thing  the  matter  with  the  man,  and  the  conductor  re- 
marked that  he  was  one  of  tl^e  stubborn  kind.    The  father  of 
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the  deceased  states  that  he  had  the  appearance  of  a  sane  man 
save  his  eyes,  which  had  a  sort  of  wild  stare.  No  notice  had 
been  given  to  the  condttctor,  or  in  the  cars,  so  far  as  we  leam 
from  the  case.  It  seems  to  me  the  evidence  falls  fiir  short  of 
notice  to  the  conductor. 

It  is,  however,  argued  that  as  the  fare  of  the  deceased  had 
been  paid  to  Buffalo,  the  act  of  the  conductor  cannot  be  justified* 
Oar  attention  has  been  directed  to  a  provision  in  the  general 
railroad  act  of  1850,  {Sess.  Laws^  p,  231,  i  85,)  which  makes 
it  lawful  for  a  conductor,  if  a  passenger  refuses  to  pay  his  fare, 
to  put  him  and  his  baggage  out  of  the  cars.  Here  the  fare  was 
in  fact  paid  at  Utica.  and  double  tickets  obtained  through  to 
Sttffalo.  The  fare  was  not  paid  to  the  conductor  who  removed 
the  deceased,  and  he  had  no  notice  that  the  fare  had  been  paid. 
Is  it  not*  the  duty  of  the  passenger,  when  called  upon  by  the 
conductor,  to  exhibit  the  evidence  of  the  payment  of  fare,  or  a;t 
least  to  give  notice  that  his  fare  has  been  paid?  May  he  re* 
main  silent,  leaving  the  conductor  to  understand  that  the  fare 
has  not  been  paid,  and  when  expelled  from  the  cars,  maintain 
an  action  by  showing  that  in  fact  he  had  paid  his  fare  to  some 
other  agent,  at  a  place  hundreds  of  miles  distant?  Such  a  rule 
would  operate  as  a  snare.  Can  it  be  maintained  that  the  com- 
pany and  its  agents  are  bound  to  know  whether  the  particular 
individual  has  paid  his  fare?  This,  under  our  present  mode  of 
traveling,  would  be  impossible.  A  train  of  cars  often  contains 
many  hundred  passengers,  who  seat  themselves  in  the  cars  pro* 
miscuously  and  to  suit  their  convenience.  It  is  utterly  impossible 
for  any  conductor  to  recognize  and  distinguish  each  individual, 
though  the  fare  may  have  been  paid  some  time  previously  to 
himself.  But  the  fare  is^ot  usually  paid  to  the  conductor,  but, 
as  in  the  present  case,  to  an  agent  at  the  office,  who  delivers  to 
the  passenger  the  number  of  tickets  paid  for.  It  is  necessary 
that  carriers  in  steamboats,  and  cars  upon  railroads,  should  es- 
tablish reasonable  rules  for  the  transaction  of  their  business^ 
and  for  the  convenience  of  travelers,  and  they  do  establish  mles 
and  regulations,  and  it  is  the  duty  of  the  passenger,  when  ap- 
prised of  them,  to  conform  to  Aem,  in  a  reasenable  maiiner* 
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They  are  the  terms  upon  ivhich  he  applies  for  and  obtidns  a  pas- 
eage,  and  may  be  regarded  as  an  element  in  the  contract  between 
the  carrier  and  the  passenger.  These  regulations  should  be  rea- 
sonable. It  is  the  duty  of  common  carriers  of  passengers  to  con- 
vey passengers,  and  they  should  not  make  unreasonable  rules,  that 
would  be  likely  to  exclude  them  or  prevent  their  taking  passage. 
An  innkeeper  is  bound  to  entertain  his  guest,  but  he  may  refuse  to 
receive  one  who  conducts  himself  in  a  noisy  and  disorderly  man- 
ner, and  he  may  under  such  circumstances,  compel  him  to  leave 
the  inn  after  he  has  been  received  as  a  guest.  {Story  on 
BaUmerUf  §  476.)  Suppose  a  passenger  in  the  cars  having  paid 
his  fare,  conducts  himself  in  a  disorderly,  noisy  and  disgraceful 
manner,  to  the  great  annoyance  of  the  other  passengers,  may 
not  the  conductor,  if  he  refuses  to  desist,  expel  him  from  the 
cars?  Would  it  not  be  his  duty  to  do  so?  {See  Common- 
wealth V.  Powers,  7  Met.  601.) 

The  conductor  should  have  been  notified  that  the  fare  had 
been  paid.  No  notice  was  given,  and  from  what  actually  oc* 
curred,  he  had  good  reason  to  suppose  that  the  deceased  was 
trifling  with  him.  In  the  Commonwealth  v.  Powers,  above 
cited,  one  Hall,  an  innkeeper,  had  been  in  the  habit  of  entering 
the  depot  of  a  railroad  company  and  going  to  the  cars  io  solicit 
passengers,  to  their  annoyance,  and  the  company  had  established 
regulations  prohibiting  this  practice,  of  which  Hall  had  notice. 
He  however  had  continued  the  practice,  against  remonstrances, 
and  was  finally  forbidden  to  enter  the  depot.  A  day  or  two 
after,  he  procured  a  ticket,  for  a  passage  in  the  cars,  and  came 
into  the  depot  and  was  advancing  to  the  carSj  when  the  master 
of  the  depot  forbid  his  proceeding  and  desired  him  to  leave  the 
depot ;  and  upon  his  persisting  to  advance,  laid  hands  upon  him 
and  expelled  him.  Hall  oompluned  of  this  act  as  an  assault 
and  battery.  He  did  not  give  any  notice  that  he  had  paid 
fare,  or  that  he  desired  to  take  passage  in  the  cars.  It  was 
held  that  the  regulation  was  reasonable  and  proper ;  that  the 
master  of  the  depot  had  a  right  to  enforce  it  and  remove  Hall  { 
and  that  his  having  paid  fare  and  obtained  a  ticket,  with  the 
bona  fid€  intention  of  going  in  the  cars  as  a  passenger,  whu& 
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facts  were  unknown  to  the  master  of  the  depot,  did  not  make 
the  master  liahle ;  that  to  put  the  master  in  the  wrong,  Hall 
should  have  communicated  to  him  the  facts.  This  case  is  in  pobt 
In  the  present  case  we  are  to  keep  in  mind  that  the  passengw 
was  insane,  and  we  may  suppose  incapable  of  giving  notice ;  and 
how  does  this  affect  the  case  ?  As  we  have  seen,  the  conductor 
had  no  notice  of  the  insanity.  Must  it  be  held  that  he  acted  at 
his  peril  ?  This  would  be  to  hold  him  or  his  principals  respon- 
sible though  his  conduct  may  have  been  characterized  by  the 
I  utmost  prudence  and  caution.  The  general  rule  requires  care — ^the 
/  absence  of  negligence — ^in  the  party  complaining.  Infants  and  lu- 
natics may  be  incapable  of  exercising  care,  and  in  such  cases  other 
parties,  having  notice,  may  be  held  to  a  stricter  responsibility 
for  their  negligence ;  but  without  notice,  upon  what  principle  can 
the  general  rule  be  departed  from  ?  All  persons  incapable  of 
diligence  should,  and  usually  have,  guardians  to  care  for  them : 
'jupon  them  the  duty  of  care  and  diligence  is  devolved,  and  their 
(negligence  must,  in  law,  be  regarded  as  the  negligence  of  the 
■incapable  infant  or  lunatic  when  they  have  been  injured,  in  cases 
arising  between  them  and  third  persons  acting  without  notice. 

In  Hartfield  v.  Roper,  (21  Wend.  615,)  the  action  was  by 
an  infani  two  years  old.  He  was  in  the  sleigh  path  alone,  and 
was  run  over  and  injured.  It  was  held  that  no  action'would  lie, 
if  the  injury  was  not  voluntary  or  from  culpable  negligence. 
The  rule  of  negligence  was  applied  to  the  case,  and  the  want  of 
care,  on  the  part  of  the  child's  parents,  was  regarded  as  a  want 
of  care  on  his  part.  Justice  Cowen  supposes  the  case  of  a 
lunatic,  suffered  to  stray  by  his  committee,  lying  in  the  road 
and  being  struck  by  a  traveler's  sleigh,  and  says  the  neglect  of 
the  committee  to  whom  his  custody  is  confided  shall  be  imputed 
to  him.  He  also  laid  down  the  rule  that  if  an  infant  insists 
upon  a  right  of  action,  he  must  show  a  compliance  with  the  con- 
ditions upon  which  his  right  depends.  The  reasoning  of  the 
court  in  Hartfield  v.  Roper,  is  applicable  to  the  present  case. 
The  deceased  was  in  charge  of  his  father,  his  natural  guardian 
and  protector.  His  father  imprudently  and  negligently  left  him 
in  the  cars  at  Attica,  without  notice  to  any  one  of  his  condition. 
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The  lunatic  changed  his  seat  from  the  car  Tvhere  he  was  left,  to 
another  car.  His  father  returning  to  t  the  cars,  failing  to  find 
him,  seats  himself  with  the  intention  of  proceeding  to  Buffalo  and 
then  returning,  instead  of  immediately  communicating  with  the 
conductor  and  requesting  permission  to  leave  the  cars.  It  would 
seem  that  he  was  not  seriously  alarmed,  and  perhaps  from  the 
description  given  of  the  deceased^  there  was  no  serious  cause  for 
alarm,  as  he  is  described  as  being  careful  of  himself  and  skill- 
ful in  taking  care  of  himself.  The  cars  proceeded  ten  miles, 
when  they  were  stopped,  not  at  a  station,  and  the  deceased  wa3 
put  off.  The  father  must  have  noticed  the  stopping  of  the  cars, 
and  it  is  somewhat  strange  that  he  should  not  have  ascertained 
the  cause,  having  an  insane  son  in  charge  whO;  he  supposed  had 
been  left  at  Attica,  but  might  still  be,  as  he  was,  in  the  cars. 
Had  he  been  diligent  upon  that  occasion,  the  calamity  would  not 
have  happened.  He  had  left  his  son  without  the  evidence  of 
the  payment  of  fare.  It  was  negligence  in  him  not  to  be  with  his 
son  when  the  tickets  were  demanded.  But  the  prominent  act  of 
negligence  was  leaving  him,  in  the  cars,  under  the  charge  of  no  one, 
and  without  notice,  exposed  to  any  and  all  danger  that  might  arise 
from  his  condition.  Doubtless  the  father  was  kind  and  generally 
considerate,  and  on  this  occasion  supposed  no  evil  woulS  happen. 
His  son  i^as  most  unfortunately  removed  from  the  cars,  through 
his  negligence,  the  calamity  followed ;  and  however  afflicting  it 
has  been,  the  responsibility  cannot  be  thrown  upon  the  defendants. 

The  plaintiff,  as  administrat(»',  cannot  maintain  this  action, 
unless  Washington  Willetts,  had  he  survived  the  injury,  could  have ' 
maintained  it  {Sess.  Laws,  184T,  p.  275.)  The  same  rules 
are  therefore  to  be  applied  in  considering  the  case,  as  would 
have  been  applied,  had  he  survived  and  brought  the  action.  In 
any  view  that  can  be  taken  of  the  case,  in  my  opinion,  the  action 
cannot  be  maintained.  The  nonsuit  was  properly  granted.  It 
was  not  a  case  for  the  jury.  {Hartfidd  v.  Roper^  21  Wend. 
628.     Tonawcmda  Railroad  Co.  v.  Hunger^  5  Denio,  255. 

The  motion  for  a  new  trial  must  be  denied. 

[Niagara  General  Teem,  Febmary  7i  1858.     T^gart,  Marvin  and  MuUeU^ 
Justices.] 
Vol.  XIV.  75 
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He  who  has  heen  indnoed  to  part  with  his  property  on  a  fhradalent  co&tract 
may,  oa  diacovering:  the  fVaud,  avoid  the  contract  and  claim  a  return  of  hia 
property.  Fraud  destroys  the  contract,  and  the  fraudulent  purchaser  ac- 
quires no  title. 

A  party  who  would  disaffinn  a  fraudulent  contract,  must  act  promptly,  upon 
discoTering:  the  fhiad,  and  he  must  return  or  offer  to  return  whatever  he  has 
received  upon  it.  He  cannot  retain  what  he  has  received,  if  it  is  of  any 
value,  and  proceed  to  recover  the  property  fraudulently  purchased  of  him. 
He  must  rescind  the  contract  in  t&io,  and  thus  place  the  party  in  the  posi- 
tion he  was  in  before  the  sale. 

Where  the  plaintiff  sold  to  J.  a  quantity  of  stoves,  and  received  in  payment 
two  notes  made  by  M.,  for  a  part  of  the  amount,  and  the  note  of  J.  fbr  the 
balance  of  the  jpurchase  money,  and  J.  subsequently  sold  a  part  of  the  stoves 
to  bona  fide  purchasers,  and  the  defendant  became  the  purchaser  of  the 
remainder ;  and  the  plaintiffs  then  applied  to  M.  and  obtained  from  him 
four  additional  notes  made  by  him,  for  a  part  of  the  purchase  money,  and 
prosecuted  two  of  them  to  judg;ment ;  and  after  demanding  the  stoves  of  the 
defendant,  they  brought  an  action  to  recover  the  possession  thereof,  on  the 
ground  that  the  purchase  by  J.  wtLsfraudulerUf  but  without  rescinding  the 
contract,  or  returning,  or  offering  to  return,  the  note  given  by  J.,  or  those 
given  by  M. ;  Held  that  the  action  could  not  be  maintained. 

AcfroN  to  recover  the  possession  of  personal  property.  The 
plaintiffs  "on  the  16th  August,  1850,  sold  to  one  Zebina  Judd  166 
stoves,  and  a  quantity  of  hollow  ware  pertaining  to  the  stoves.  The 
purchase  amounted  to  $2082,66.  Judd,  at  the  time  of  the  pur- 
chase delivered  to  the  plaintiffs  two  business  notes  made  by  one 
James  H.  Mather,  one  dated  June  11, 1850,  and  amounting  then 
to  $1112,88,  the  other  dated  November  11, 1849,  amounting  to 
$218,25,  and  upon  which  interest  was  allowed  for  six  months, 
$46,58,  and  Judd  gave  his  own  note  to  balance  the  account,  for 
$704,25.  Judd  disposed  of  66  of  the  stoves,  in  the  course  of  his 
business,  to  bona  fide  purchasers.  About  the  middle  of  October, 
1850,  Judd  failed,  and  made  an  assignment.  The  plaintiffs  had 
notice  of  the  failure,  and  of  proceedings  being  instituted  against 
him  for  a  fraudulent  disposal  of  his  property  under  the  non- 
imprisonment  act,  by  some  of  his  creditors.  The  assignment 
was  finally  abandoned  and  the  stoves  restored  to  Judd,  who  then 
■old  them  to  the  defendant  and  others,  in  payment  of  debts  owing 
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to  them,  and  the  defendant  by  purchase  acquired  the  title  of  his 
co-purchasers.  The  plaintiffs,  about  the  15th  November,  1850, 
demanded  the  property  of  the  defendant,  who  refused  to  deliver, 
and  the  plaintiffs,  on  the  27th  of  Nov.  commenced  this  action. 
Evidence  was  given  upon  the  trial,  tending  to  show  that  the  sale 
to  Judd  was  made  by  the  plaintiffs  under  fraudulent  representa- 
tions from  Judd  of  his  circumstances ;  also  that  the  defendant, 
at  the  time  he  purchased,  had  a  knowledge  of  the  circumstances 
under  which  Judd  purchased.  Judd,  soon  after  his  failure,  left 
the  state,  and  when  this  suit  was  commenced  resided  in  Massa* 
chusetts.  Evidence  was  given  by  the  defendant  tending  to  show 
that  at  the  time  Judd  made  the  assignment  Mather  was  solvent; 
also  that  Judd  was  solvent,  or  had  sufficient  property  to  pay  all 
his  debts. 

In  December,  1850,  the  plaintiffs  received  from  Mather  his 
four  notes,  amounting  to  $1332,  payable  at  bank  at  different 
times,  the  first  Feb,  1,  1861,  and  the  last  Sept  1,  1861.  They 
also  acknowledged  to  have  received  from  Mather  two  other  notes 
as  collateral  to  the  four  notes ;  one  of  $207,85,  dated  November 
17,  1848,  and  the  other  of  $1100,  dated  June  11, 1850— the 
same  notes  received  by  the  plaintiffs  from  Judd,  upon  the  sale 
of  the  stoves  to  Judd.  The  defendant  gave  in  evideace^  under 
objection  and  exception,  the  record  of  a  judgment  in  the  supreme 
court  in  favor  of  the  plaintiffs  against  Mather  upon  the  two  first 
of  the  four  notes  payable  at  bank.  The  judgment  was  docketed 
June  6, 1861.  There  was  no  evidence  of  any  offer  by  the  plain- 
tiffs to  return  the  notes  received  from  Judd  upon  the  sale  of  the 
stoves. 

The  defendant's  counsel  asked  the  court  to  direct  the  jury 
to  find  a  verdict  for  the  defendant,  upon  the  ground  that  the 
plaintiffs  could  not  recover  without  showing  a  return,  or  an  offer 
to  return  the  Mather  notes,  received  of  Judd  on  the  sale ;  that 
the  dealings  between  the  plaintiffs  and  Mather,  after  they  were 
apprised  of  Judd's  failure,  and  taking  new  notes  changing  the 
time  of  payment,  and  then  prosecuting  two  of  those  notes  to 
judgment,  was — unexplained — an  affirmance  of  the  sale.  Oth«r 
grounds  were. also  state4.    The  plaintiffs'  counsel  insisted  that 


596  CASES  IN  THE  SUPREME  COURT. 

WheatoD  v.  Baker. 

the  question  of  the  return  of  the  Mather  notes,  was  a  queation 
-with  which  the  defendant  had  no  concern,  and  that  it  was  imma- 
terial Tvhat  had  heen  done  between  the  plaintiffs  and  Mather. 
Also  that  the  transactions  between  the  plaintiifs  and  Mather 
were  after  the  commencement  of  the  suit,  and  were  therefore  no 
defense.  That  Judd  having  disposed  of  a  large  part  of  the  prop- 
erty, the  plaintiff  had  a  right  to  retain  the  Mather  notes  for 
indemnity,  and  could  only  be  required  by  Judd  or  his  creditors 
to  account  for  any  which  might  eventually  remain  in  their  hands. 
That  at  all  events  their  dealings  with  the  Mather  notes  were 
only  evidence  to  go  to  the  jury  upon  the  questicm  of  their  affirmance 
of  the  sale,  and  were  not  conclusive  in  law  and  per  se  an  affirm- 
ance of  it  so  as  to  defeat  this  action.  The  judge  remarked  that 
there  did  not  appear  to  be  any  conflict  in  the  evidence,  and  that 
he  did  not  think  the  plaintiffs  could  maintain  this  action  and  at 
the  same  time  retain  the  notes  and  exercise  acts  of  ownership 
over  them.  He  proceeded  to  explain  the  law  to  the  juiy,  and 
directed  a  verdict  for  the  defendant,  and  the  plaintiffs  except^. 
The  plaintiffs  moved  for  a  new  trial,  upon  a  bill  of  exceptions. 

C.  B.  Sedgwick,  for  the  plaintiffs,  cited  Masson  v  Bovet^ 
(1  Denio,  69 ;)  Ladd  v.  Moore,  (3  Sandf,  Sup.  C.  Rep.  689  ;) 
Thurston  v.  Blanchard,  (22  Pick.  18 ;)  Nellie  v.  Bradley,  (1 
Sandf.  S.  C.  Rep.  660;)  Baker  v.  Robbins,  (2  Denio,  136 ;) 
Willson  V.  Force,  (6  John.  110 ;)  Pierce  v.  Drake,  (16  Id.  475 ;) 
Colville  V.  Besly,  (2  Denio,  189  ;)  Cary  v.  HotaUing,  (1  Hillj 
311 ;)  Ash  V.  Putnam,  {Id.  302 ;)  Root  v.  French,  (13  Wend. 
570  ;)  Mowrey  v.  Walsh,  (8  Cawen,  238, 9;)  Browning  v.  Ban- 
croft, (8  Met.  278 ;)  Oreen  v.  Russell,  (6  Hill,  188 ;)  Stevens 
y., Austin,  (1  Met.  557.) 

M.  Burnell  and  F.  S.  Edwards,  for  the  defendant,  cited 
Hogan  y.  Shorb,  (24  Wend.  460, 1 ;)  Masson  v.  Bovei,  (1  Den. 
69  ])  Stoats  V.  Hewlett,  (4  Id.  564, 669  ;)  McNeven  v.  Living- 
ston, (17  John.  437  ;)  3  John.  Ch.  23;  12  Verm.  27;  2  Oreen. 
Ev.  495,  6,  7;  Burton  v.  Stewart,  (8  Wend.  286;)  Floyd  r. 
Brewster,  (4  Paige,  587  ;)  1  Adol.  ^  Ellis,  40 ;  Brinley  ▼. 
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Tibbets,  (7  Cfreenl.  70 ;)  Flagg  v.  Dryden,  (7  Pick  52 ;)  CW- 
ville  V.  Besly,  (2  ZJenio,  139 ;)  Hogan  v.  TFcyer,  (5  flW/,  390;) 
Mayer  v.  Shoemaker^  (5  £ar6.  319 ;)  Sprague  v,  fi/aA*e,  (20 
Wwirf.  64;)  Voorhees  v.  £?arZ,  (2  £/«/,  288;)  Story  on  Cont 
§  497 ;  Conner  v.  Henderson,  (15  Ma^^.  /?cp.  319.) 

By  ^Ae  Courts  Marvin,  J.  He  who  has  been  induced  to  part 
with  his  property  on  a  fraudulent  contract,  may,  on  disclaiming 
the  fraud,  avoid  the  contract  and  claim  a  return  of  his  property. 
Fraud  destroys  the  contract,  and  the  fraudulent  purchaser  ac- 
quires no  title.  A  party  who  would  disaffirm  a  fraudulent  con- 
tract must  act  promptly,  upon  discovering  the  fraud,  and  he 
must  return  or  offer  to  return  whatever  he  has  received  upon  it. 
He  cannot  retain  what  he  has  received,  if  it  is  of  any  value,  and 
proceed  to  recover  the  property  fraudulently  purchased  of  him. 
He  must  rescind  the  contract  in  totoj  and  thus  place  the  party 
in  the  position  he  was  in  before  the  sale.  That  such  are  the 
general  principles  governing  this  class  of  cases  will  be  seen  by 
reference  to  a  few  of  the  adjudged  cases.  {McLsson  v.  Bovety  1 
DeniOy  69.     Cary  v.  Hotailing,  1  Hill,  311.     Ash  v.  Putnam, 

1  Id.  302.     Root  V.  French,  13  Wend.  571.     Voorhees  v.  Earl, 

2  HUl,  288.  Baker  v.  Robins,  2  Denio,  186.  Hogan  v.  Weyer, 
5  HUl,  390.  Moyer  v.  Shoemaker,  5  Barb.  822,  8.  Kimbatt 
V.  Cunningham,  4  Mass.  Rep.  502.  Conner  v.  Henderson,  16 
Id.  319.     Coolidge  v.  Bingham,  1  Met.  647.) 

In  the  present  case,  the  plaintiffs,  upon  the  sale  of  the  stoves, 
received  from  Judd  notes  made  by  Mather  amounting  to  over 
^1300,  and  Judd's  note  for  over  $700.  They  were  informed  of 
the  failure  of  Judd,  and  that  his  creditors  were  prosecuting  him 
for  a  fraudulent  disposal  of  his  proserty.  This  was  about  the 
middle  of  October.  The  plaintiffs  took  no  action  until  the  middle 
of  November,  when  they  demanded  the  stoves,  &c.  of  the  de- 
fendant, who,  in  the  mean  time,  had  purchased  them.  Soon  after 
this  they  commenced  this  action,  to  recover  possession  of  the 
$tove8.  They  did  not  return  or  offer  to  return  the  Mather  notes, 
received  upon  the  sale  to  Judd,  nor  the  notes  taken  of  Judd ; 
but  on  ^he  jcontrary,  sooiii  after  commencing  this  suit,  they  ap- 
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plied  to  Mather  and  obtained  from  him  additional  notes  payable 
at  bank,  and  afterwards  prosecuted  two  of  those  notes  to  jadg« 
ment.  It  is  now  claimed  that  the  plaintiffs  had  the  right  to  re- 
tain  the  notes  and  make  collections  to  indemnify  themselves  for 
the  property  which  had  been  sold  by  Judd  to  his  customers,  and 
at  the  same  time  rescind  the  contract  and  take  thei  stoves  not 
.  sold.  No  case  was  cited  upon  the  argument  which  sustains  this 
proposition. 

In  Masson  v.  Bavet,  (1  Denioj  69,)  the  defendant  by  fraud  in- 
duced the  plaintiff  to  purchase  land  at  a  sheriff's  sale,  upon  a 
judgment  in  favor  of  the  defendant.  The  plaintiff  paid  the  de- 
fendant the  bid,  in  the  note  of  a  third  person,  amounting  to  more 
than  the  bid,  and  received  the  defendant's  note  for  the  difference. 
He  also  took  th^  sheriff's  certificate  of  sale  to  himself.  Upon 
discovering  the  fraud  he  at  once  offered  to  assign  the  sheriff's 
certificate  to  the  defendant  and  to  return  to  him  his  note.  The 
action  T^as  replevin,  for  the  note,  and  it  was  sustained.  The 
plaintiff  promptly  rescinded  the  contract,  and  did  all  in  his  power 
to  restore  the  defendant  to  the  position  he  occupied  before  the 
contract.  The  defendant  had  by  his  fraud  so  entangled  and 
complicated  the  subject  of  the  contract  as  to  render  it  impossible 
that  he  should  be  restored  to  his  former  condition,  and  for  this 
reason,  as  Ihe  plaintiff  had  done  all  in  his  power,  he  was  entitled 
to  maintain  the  action. 

In  Ladd  v.  Moore,  (S  Sandf.  589,)  the  defendant  purchased 
fraudulently  of  the  plaintiff  some  silver  ware,  and  paid  for  it 
partly  in  cash  and  partly  in  his  own  note.  On  discovering  the 
fraud,  the  plaintiff  searched  for  the  defendant,  and  not  finding 
him,  brought  his  action  of  trover.  It  was  held  that  it  was  suffix 
cient  to  surrender  the  note  on  the  trial,  and  that  he  was  entitled 
to  recover  the  value  of  the  property,  deducting  the  amount  of 
the  money  paid.  The  general  rule,  that  it  is  necessary  for  the 
party  rescinding  a  contract  to  return  whatever  he  has  received 
upon  it,  was  recognized,  witb  the  qualification  that  it  is  upon 
condition  that  the  party  returning  shall  restore  himself  to  his 
original  condition.  The  action  was  trover ;  the  plaintiff  surren- 
dered the  note  on  the  trial,  and  in  that  action  damages  only 
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were  to  be  recovered.  There  was  no  difficulty  in  adjusting  the 
amount  and  abating  the  sum  which  the  plaintiff  had  received  in 
money,  upon  the  sale. 

The  case  was  very  different  in  its  circumstances  from  the  case 
under  consideration.  The  court  probably  regarded  the  circum- 
stances as  not  being  inconsistent  with  the  position  that  the 
plaintiff  intended  to  and^  did  rescind  the  contract  in  toto. 

In  Thurston  v.  Blanchard,  (22  Pick,  18,)  the  action  was  tro- 
ver, by  the  vendor,  against  the  fraudulent  vendee,  who  had  given 
his  negotiable  note.  The  plaintiff,  previous  to  the  action,  had 
not  made  any  demand  for  the  goods,  nor  had  he  offered  to  sur* 
render  the  note.  Upon  the  trial,  however,  he  produced  the  note 
and  offered  to  give  it  up.  It  was  held  that  as  it  appeared  that 
the  plaintiff  had  not  negotiated  IJhe  note,  a  delivery  of  it  upon 
the  trial  was  sufficient. 

Browning  v.  Bancroft^  (8  Met  278,)  proceeded  upon  an  en- 
tire rescission  of  the  contract.  The  vendee  had  sold  a  part  of 
the  goods  and  the  vendor  brought  an  action  for  money  had  and 
received,  to  recover  from  the  vendee  the  amount  received  by 
him  for  the  goods  he  had  sold,  and  also  an  action  of  replevin 
against  an  officer  who  had  attached  the  goods,  for  the  'goods 
remaining  unsold.  This  was  entirely  consistent  with  a  total 
rescission  of ^the  contract.  As  the  vendor  could  have  brought 
trover  for  the  goods,  he  could  waive  the  tort  and  sue  for  the 
money  received  by  the  wrongdoer  upon  a  sale  of  them. 

It  is  also  argued  by  the  plaintiff's  counsel,  that  whatever  may 
be  the  rule  between  vendor  and  vendee,  the  defendant  in  this 
action  cannot  make  the  objection  that  the  notes  were  not  returned 
to  Judd.  That  the  question  can  only  arise  between  the  plain- 
tiffs and  Judd ;  and  Stevens  v.  Austin^  (1  Met.  557,)  and  Nellis 
V.  Bradley^  (1  Sandf.  560,)  are  cited  in  support  of  the  proposi- 
tion. In  Stevens  v.  Austhi  the  action  was  trover.  The  defend- 
ant purchased  the  property  tDith  notice,  of  the  fraudulent  vendee, 
who  upon  the  purchase  from  the  plaintiff  gave  his  own  note, 
some  iQoney,  and  a  bill  issued  by  a  bank.  The  plaintiff  on  the 
trial  produced  the  note,  cash  and  bank  bill,  and  offered  to  leave 
them  on  the  files  of  the  court,  for  the  use  of  his  vendee.    The 
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position  taken  by  the  defendant,  at  the  trial,  was  that  the  pLun- 
tiff  could  not  maintain  the  action  without  showing  that  he  had 
restored,  or  offered  to  restore,  the  note,  cash  and  bank  bill,  before 
the  commencement  of  the  action.  This  position  was  overmled. 
The  plaintiff  recovered,  and  the  ruling  upon  the  trial  was  sus- 
tained in  banc,  and  the  court  say,  "  the  plaintiff  was  not  bound 
to  tender  back  the  note  and  money  before  he  could  bring  his  ac- 
tion ;  not  to  the  defendant,  for  the  plaintiff  had  received  nothing 
of  him."  And  it  is  added,  "nor  could  the  defendant  raise  the 
question  whether  the  plaintiff  had  made  restitution  to  his  vendee 
or  not.  It  was  re3  inter  alios,  with  which  the  defendant  had  no 
concern,  and  was  wholly  irrelevant  to  the  issue  between  the 
parties."  The  concluding  remarks  were  not  necessary  to  the 
decision.  The  court  had  held  in  Thurston  v.  Blanchard,  above 
cited,  that  it  was  not  necessary  in  an  action  by  the  vendor  against 
the  fraudulent  vendee,  to  demand  the  property  or  to  return  the 
note,  before  suit ;  that  the  note  could  be  surrendered  upon  the 
trial.  Stevens  v.  Austin  rested  upon  the  same  principles,  and 
the  plaintiff  did,  upon  the  trial,  offer  to  do  what  was  equivalent 
to  a  surrender  of  the  note  and  money.  No  doubt  was  left  upon 
the  question  of  rescission  of  the  contract,  and  that  is  the  impor- 
tant question  in  all  the  cases ;  and  the  party  who  claims  rights 
resting  upon  the  rescission  must  show  facts  establishing  the  re- 
scission of  the  contract.  In  Nellis  v.  Bradley,  (1  Sand.  560,) 
the  party  claiming  under  a  rescission  of  the  contract  had  a  ver- 
dict. He  had  omitted  to  produce  and  tender  the  note  at  the 
trial,  and  he  was  permitted  to  produce  and  surrender  the  note 
upon  the  argument  in  banc,  and  retain  his  verdict  These  cases 
do  not  militate  against  the  general  rule  that  the  party  who  seeks 
to  rescind  the  contract  must  restore  what  he  has  received. 

The  plaintiffs  also  insist  that  the  question  of  the  resdssion  of 
the  contract  or  affirmance  of  the  sale  should  have  been  submit- 
ted to  the  jury,  and  Browning  v.  Bancroft,  (8  Met.  278,)  and 
Oreen  v.  RusseU,  (5  Hill,  188,)  are  cited. 

It  is  a  general  rule,  that  where  there  is  no  dispute  about  the 
facta  bearing  directly  upon  the  issue,  the  case  presents  a  ques- 
tion of  law  to  be  decided  by  the  court ;  and  where  the  evidence 
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18  00  decisive  and  preponderating  that  the  court,  in  case  the  jury 
should  find  a  verdict  against  it,  would  set  their  verdict  aside, 
the  court  may  direct  a  verdict,  and  it  will  not  for  this  cause  bo 
set  aside.  In  the  present  case  there  was  no  dispute  about  the 
facts,  and  those  facts  proved  that  the  plaintiffs  not  only  did  not 
attempt  to  rescind  the  contract,  as  the  law  requires,  but  they,  by 
their  acts,  affirmed  it.  They  did  no  act  evincing  an  intenuiou  to 
rescind,  except  demanding  the  property  of  the  defendant  a 
month  after  they  were  apprised  of  the  failure  of  Judd ;  the  de- 
fendant having  purchased  the  property  some  time  after  the 
plaintiffs  were  notified  of  the  failure ;  and  then  bringing  this  suit. 
At  the  same  time  they  retained  the  note  given  by  Judd  and  the 
notes  they  received  from  Judd  against  Mather,  and  subsequently 
took  active  measures  to  collect  the  demands  against  Mather.  Had 
a  jury,  under  these  circumstances,  rendered  a  verdict  for  the 
plaintiffs,  the  court  would  have  set  the  verdict  aside.  The  acts 
of  the  plaintiffs  were  inconsistent.  They  could  not  proceed  as 
upon  a  disafiirmance  of  the  contract,  and  at  the  same  time  avail 
themselves  of  the  contract,  by  retaining  and  attempting  to  collect 
the  notes  received  upon  the  sale  of  the  property.  {See  cases 
first  above  cited,  and  Whitney  v.  Allaire,  4  Denio,  554 ;  Ho- 
gan  V.  Shorb,  24  Wend.  460 ;  Floyd  v.  Brewster,  4,  Paige,  5Sl.) 
The  case  of  Crreen  v.  Russell,  (5  Hill,  183,)  cited  by  the 
plaintiffs'  counsel,  was  peculiar,  and  under  the  circumstances 
there  stated,  the  court  held  that  the  evidence  tending  to  show  an 
acquiescence  in  and  confirmation  of  the  sale,  after  full  notice  of 
the  fraud,  should  have  been  submitted  to  the  jury,  like  all  other 
material  eVidence  relating  to  a  disputed  fact  in  the'case.  In  the 
present  case  there  was  no  disputed  fact,  the  evidence  was  deci- 
sive, and  the  direction  of  the  judge  was  correct.  A  new  trial 
should  be  denied. 

[Niagara  General  Term,  February  7, 1868.     Taggtxrit  Martin  and  MuMeU, 
Juatlces.] 
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W.  &  Co.  were  commission  merchants  at  Bnfialo,  and  the  agents  and  factors 
of  the  defendants,  who  resided  at  Sandnsky.  In  October,  1849,  the  de- 
fendants had  in  the  possession  of  W.  6b  Co.  8822  bushels  of  wheat,  which 
W.  &  Co.,  with  their  consent,  sold,  partly  on  credit,  to  J.  6b  G.  At  the 
same  time  W.  db  Co.  also  sold  to  J.  db  C.  other  wheat,  held  by  them  on  com- 
mission and  belonging  to  other  persons.  The  defendants  consented  to  thii 
mode  of  selling,  and  to  the  terms  of  the  sale.  The  whole  sale  amounted  to 
14,514  bnshels,  at  $12,632,  and  W.  &  Co.  received  $6000  cash,  and  the  bal- 
ance in  J.  &  C.'s  time  drafts  on  a  firm  in  New-Tork.  The  defendants'  sharo 
of  the  drafts  was  $4,678,16.  Two  of  the  drafts,  (me  for  $1000  and  the 
other  for  $760,  were  indorsed  by  W.  db  Co.  without  recourse,  and  were  sent 
to  Ncw-Tork,  and  used  in  paying  debts  of  the  defendants,  then  falling  due. 
The  remaining  bills  were  not  divided  among  the  persons  for  whom  they 
were  taken.  The  amount  produced  by  the  defendants*  wheat,  on  these  re- 
maining bills,  was  $2828,16.  W.  6b  Co.  indorsed  two  of  the  biUs  and  pro- 
cured the  plaintiff  to  discount  them,  one  for  $2000  and  the  other  for  $1760. 
Of  the  proceeds  of  these  biUs  $2828,16  were  used  by  W.  6b  Co.  in  paying 
bills,  then  falling  due,  drawn  upon  them  by  the  defendants.  W.  6b  Co.,  on 
making  the  sale,  credited  the  proceeds  of  the  wheat  thus :  "  by  net  proceeds 
8822  bushels  wheat  $7601,92,"  to  the  account  of  the  defendants.  W.  6b 
Co.  assigned  their  account  and  claim  against  the  defendants  to  the  plaintiff. 
All  the  parties  to  the  bills  for  $2828,15,  having  fkiled,  before  their  maturity, 
by  which  that  amount  was  lost;  Held,  that  the  loss  fell  upon  the  defend- 
ants, and  that  the  plaintiff,  as  the  assignee  of  W.  6b  Co.  was  entitled  to  re- 
cover ofthcm,  the  amount  of  the  bills. 

Appeal  from  jadgment  entered  upon  the  report  of  referee. 
Wilkins  &  Lockwood  were  commission  merchants  in  Buffalo,  and 
the  agents  and  factors  of  the  defendants,  who  were  partners,  do- 
ing business  as  forwarding  and  commission  merchants  at  San- 
dusky, Ohio,  and  also  engaged  in  purchasing  and  selling  produce. 
They  had  in  October,  1849,  in  the  possession  of  Wilkins  &  Co., 
8822  bushels  of  wheat,  which  Wilkins  &  Co.  upon  consultation 
with  the  defendants  and  with  their  consent,  sold,  partly  on  credit, 
to  Joy  &  Chapin  ot  Bufialo.  Wilkins  &,  Co.  also  at  the  same  time 
sold  to  Joy  &,  Chapin  other  wheat,  held  by  them  on  commission 
and  belonging  to  other  persons.  The  defendants  consented  to  this 
mode  of  sale  and  to  the  terms  of  the  sale,  but  there  was  no 
evidence  they  consented  to  the  taking  of  the  drafts.  The 
whole  sale  amounted  to  14,514  bushels  at  $12,582,  and  Wflkins 
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&  Co  received  $5000  cash^  and  the  balance  in  Joy  &  Ghapin's 
time  drafts  on  a  firm  in  New- York,  indorsed  by  Joy  and  Web- 
ster of  Buffalo.  The  defendants'  portion  of  the  drafts  was 
$4,578,15.  Two  of  the  drafts,  one  of  $1000,  and  the  other 
$750,  were  indorsed  by  Wilkins  &  Go.  without  recourse,  and,  at 
the  instance  of  the  defendants  sent  to  New-York,  where  they 
were  used  in  paying  paper  of  the  defendants  then  falling  due. 
The  remaining  bills  were  not  divided  among  the  persons  for  whom 
they  were  taken,  nor  had  they  been  drawn  in  reference  to  each 
others'  interest  in  the  wheat.  The  amount  produced  by  the  de- 
fendants' wheat  in  these  running  bills  was  $2828,15.  Wilkins 
&  Go.  indorsed  two  of  the  bills  and  procured  the  plaintiff  to  dis- 
count them — one  for  $2000,  and  the  other  for  $750.  These 
bills  were  dated  November  5,  the  day  the  sale  was  concluded, 
and  were  payable,  one  in  80  days,  the  other  in  85  days.  Of  the 
proceeds  of  these  bills  $2828,15  were  used  by  Wilkins  &  Go. 
in  paying  bills  then  falling  due,  drawn  upon  them  by  the 
defendants,  and  which  had  been  accepted  by  Wilkins  Go.  for  the 
accommodation  of  the  defendants.  The  bills  thus  paid  had  not 
been  drawn  in  reference  particularly  to  the  wheat  sold  to  Joy  &. 
Ghapin.  All  the  parties  to  the  bills  failed  before  their  maturity, 
and  the  bills  were  not  paid.  Wilkins  &  Go.  upon  making  the 
sale  credited  the  proceeds  of  the  wheat,  thus, ''  by  net  proceeds 
8822  bushels  of  wheat  $7601,92,"  to  the  account  of  the  defend- 
antS)  and  a  few  days  after  rendered  an  account  to  the  defendants, 
containing  the  credit,  and  charging  them  with  certain  drafts  drawn 
by  them,  and  accepted  by  Wilkins  &  Go.,  for  their  accommoda- 
tion. The  amount-  thus  stated  showed  a  balance  in  favor  of 
the  defendants,  of  $814,92. 

Wilkins  &  Go.,  in  December,  1849,  assigned  their  account  and 
claim  against  the  defendants  to  the  plaintiff*,  and  this  action  was 
brought  upon  such  account  and  claim.  In  February,  1850,  pre- 
vious to  the  commencement  of  this  action,  the  pliuntiff  offered  to 
deliver  to  the  defendants  the  two  bills  drawn  by  Joy  &  Ghapin 
and  indorsed  by  Wilkins  &  Go.  and  discounted  by  the  plaintiff, 
amounting  to  $8750,  and  on  the  trial  he  delivered  them  to  the 
referee,  for  the  defendants.    The  referee  reported  in  favor  of 
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the  plaintiff,  the  difference  between  the  $2828,15,  (the  ftmoimt 
represented  in  the  bills  by  the  defendants'  wheat  after  sending 
to  New-York  the  bills  of  $1000  and  $750,)  and  the  apparent 
balance  of  $814,92,  viz.  $2513,28,  with  interest  thereon,  hold- 
ing that  the  defendants  were  not  entitled  to  the  credit  of  the 
$2828,15.  The  defendants,  having  excepted  to  the  decisions  of 
the  referee,  and  judgment  having  been  rendered  upon  the  re- 
port, he  appealed  to  the  general  term. 

jS^.  O.  Haverij  for  the  defendants,  referred  to  Marfidd  v. 
Goodhue,  (3  Conn.  R.  62,)  and  Blot  v.  Boiceau,  (1  Sandf.  111.) 

John  Ganson,  for  the  plaintiff,  referred  to  CorUea  v.  Cum' 
ming,  (6  Cowen,  181 ;)  Robertson  v.  Livingston,  (5  Id.  47S;) 
Van  Allen  v.  Vanderpool,  6  John*  69.) 

Bff  the  Court,  Marvin,  J.  Wilkins  &  Oo.  made  a  single 
sale  to  Joy  &  Ghapin  of  14,514  bushels  of  wheat,  of  which  8822 
bushels  belonged  to  the  defendants.  The  terms  of  sale  were  $5000 
cash,  and  for  the  balance  several  bills  of  exchange  were  given. 
In  drawing  the  bills  no  regard  was  had  in  their  amounts  to  the 
different  owners  of  the  wheat.  The  whole  amount  of  these  bilb 
was  $7532,  and  the  proper  proportion  for  the  defendants  was 
$4578,15,  of  which  $1750  were  used  in  New-York  in  buying  ibe 
defendants'  liabilities.  The  remainder,  $2828,15,  was  lost  by  the 
failure  of  all  the  parties  to  the  bills,  and  the  question  is,  under 
the  circumstances  disclosed,  who  shall  sustain  the  loss. 

The  defendants  insist  that  Wilkins  &  Go.  credited  the  wheat  to 
the  defendants'  account,  and  that  the  bills  when  taken  were  not  the 
property  of  the  defendants,  but  the  property  of  Wilkins  &,  Go. 
There  is  no  foundation  for  this  criticism  upon  the  form  of  the 
credit.  Wilkins  &  Go.  were  never  the  purchasers  of  the  wheat. 
The  referee  has  properly  found  that  the  credit  was  of  the  pro- 
ceeds of  the  wheat  All  the  facts  disprove  a  sale  of  the  wheat 
to  Wilkins^  Go.,  and  show  a  sale,  with  the  assent  of  die  defend- 
ants, to  Joy  &,  Ghapin. 

It  is  claimed  that  the  bills  were  taken  in  such  a  manner  that 
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they  ooald  not  become  the  property  of  the  defendants,  and  that 
they  were  the  property,  for  this  reason,  of  Wilkins  6c  Go.  That 
the  amount  had  been  adjusted  by  a  credit  of  the  wheat,  and  that 
Wilkins  &  Co.  took  the  bills  on  their  own  account,  and  must 
stand  the  loss. 

The  proposition  is  not  distinctly  put  forth  by  the  defendants' 
counsel,  that  the  taking  of  the  bills  of  exchange  for  the  whole 
wheat  sold  without  regarding  the  separate  interests  of  the  dif- 
ferent owners,  made  the  bills  the  property  of  Wilkins  &  Co.  and 
made  them  liable  for  the  price  of  the  wheat ;  but  the  position 
seems  to  be  taken  that  the  facts,  the  form  of  the  credit  and  the 
manner  of  taking  the  bills,  show  that  Wilkins  &  Co.  intended 
to,  and  did  purchase  the  wheat,  and  that  they  intended  to  be 
and  were  the  owners  of  the  bills  of  exchange  when  received,  so 
far  as  they  represented  the  wheat  that  had  belonged  to  the  de- 
fendants. In  this  view  the  facts  can  only  be  regarded  as  evi- 
dence upon  the  question,  whether  Wilkins  &  Co.  were  the  owners 
of  the  wheat  when  they  sold  to  Joy  &^  Chapin,  and  made  the 
sale  on  their  own  account  The  referee  has  answered  this  ques- 
tion of  fact,  as  it  was  proper  he  should.  The  facts  were  not 
such  as  to  conclude  the  referee  from  finding  that  Wilkins  &  Co* 
made  the  sale  as  agents  and  factors  for  the  defendants.  If  Wil- 
kins &  Co.  are  to  be  chargeable  with  the  proportion  of  the  bills, 
received  upon  the  sale,  representing  the  defendants'  wheat,  it 
must  be  upon  other  principles. 

Are  they  chargeable  in  consequence  of  not  having  taken  sep- 
arate bills  of  exchange  for  the  price  of  the  wheat,  which  belonged 
to  the  defendants  ?  It  is  the  doty  of  the  factor  to  keep  separate 
accounts,  and  to  avoid  confusion  of  property  and  accounts,  and  if 
his  principal  sustain  a  loss  in  consequence  of  a  violation  of  obli- 
gation on  the  part  of  his  agent,  such  agent  beocnnes  liable. 
Such  is  the  general  rule. 

In  the  present  case,  if  there  was  a  departure  firom  the  strict 
rules  of  propriety,  how  have  the  defendants  been  injured?  Their 
wheat  was  sold  with  the  wheat  of  others  to  Joy  &  Chapin, 
upon  credit,  with  their  consent.  Wilkins  &  Co.  were  not  lia^ 
ble  for  having  sold  improperly  the  wheat,  on  credit,  to  Joy  6c 


606  OASES  IN  THE  SUPREME  COURT. 

Rich  V.  Monroe. 

Ghapin.  Tbey  caused  $1750  of  the  paper  taken  to  be  sent  to 
New- York,  where  it  was  used  in  payment  of  their  debts.  Wil- 
kins  &  Co.  procured  to  be  discounted  a  larger  amount  of  the 
paper  than  the  portion  belonging  to  the  defendants,  and  used 
the  portion  $2828,15,  belonging' to  the  defendants,  in  paying  the 
liabilities  of  the  defendants  and  discharging  themselves  from 
their  accommodation  acceptances.  In  this  way  Wilkins  &  Co. 
in  fact  produced  a  partition  of  the  funds  and  applied  the  amount 
belonging  to  the  defendants  for  their  benefit.  How  have  the  de- 
fendants been  injured  ?  The  proceeds  of  the  bills  were  required 
to  pay  the  liabilities  of  the  defendants.  And  if  Wilkins  &  Co. 
made  the  bills  their  own,  then  the  defendants  continued  liable 
to  them  for  the  payment  of  their  bills  drawn  upon  W.  &  Co. 
without  funds  and  accepted  for  their  accommodation.  But  sup- 
pose this  had  not  been  so,  and  the  bills  had  not  been  discounted, 
but  remained  in  the  hands  of  Wilkins  &  Co.,  how  have  the  defend- 
ants been  injured  ?  It  is  said  that  they  would  have  had  the  right 
to  demand  and  receive  from  Wilkins  &  Co.  the  bills  taken  on  the 
sale  of  their  wheat,  and  that  as  Wilkins  &  Co.  had  not  taken 
separate  notes,  they  could  not  have  complied  with  the  demand. 
Suppose  this  to  be  conceded,  and  how  have  the  defendants  been 
injured  ?  If  separate  bills  had  been  taken,  and  delivered  to  the 
defendants,  they  could  not  proceed  to  collect  them  until  they 
were  due,  and  before  maturity  all  parties  to  the  bills  failed. 
Again,  the  bills  were  not  payment  for  the  wheat  unless  expressly 
agreed  to  be  taken  in  payment,  (and  there  is  no  intimation  that 
such  was  the  agreement  here ;)  the  defendants  therefore,  after  the 
credit  had  expired,  could  have  sued  Joy  &  Chapru  for  the 
price  of  the  wheat.  In  such  action,  however,  they  could  not 
make  Joy  &  Webster  liable.  But  in.  short,  all  the  parties  to 
the  bills  failed  before  the  credit  expired,  and  I  am  not  able  to 
see  how  tho  defendants  have  been  damnified  by  the  manner  of 
taking  the  bills  of  exchange  upon  the  sale  of  the  wheat. 

In  Corlies  v.  Cntmning^  (6  CoweUy  181,)  the  factor  sold 
gjOods  belonging  to  two  difierent  principals,  upon  credit,  and  took 
Aie  pur<;haser's  note  to  himself.  The  purchaser  failed,  and  it 
wal  held  that  this  did  not  necessarily  render  the  factor  liable  to 
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his  principals.  This  case  is  in  point ;  bat  it  does  not  seem  to 
meet  with  the  entire  approbation  of  Justice  Story.  {See  Story 
on  Agency,  i  179,  note.) 

Gases  may  arise  when  it  is  clear  that  the  principal  has  sus- 
tained injury  by  including  in  the  same  note  his  and  others  in- 
terests ;  and  in  such  cases  the  factor  may  perhaps,  and  proba- 
bly should  be  held  liable  for  the  damage  arising  from  his 
negligence  and  want  of  care.  It  is  undoubtedly  more  prudent 
for  the  factor  to  take  notes  for  each  of  his  principals  for  the 
proper  amount,  so  that  his  principals  may  each  have  the  note 
or  notes  representing  the  property  sold  on  his  account. 

What  has  been  already  said  is  a  sufficient  answer  to  the  po- 
sition of  the  defendants,  that  Wilkins  &  Co.,  by  procuring  the 
bills  to  be  discounted,  converted  them  to  their  own  use.  They 
applied  that  part  of  the  proceeds  belonging  to  the  defendants  to 
the  tise  of  the  defendants.  They  did  not  make  the  bills  their 
own.  They  were  discounted  at  their  par  value.  They  were 
still  acting  as  the  agents  of  the  defendants.  The  decisions  q{ 
the  referee  were  in  accordance  with  the  justice  and  law  of  the 
case,  and  the  judgment  should  be  a^med. 

[Niagara  Qekeral  Term,  February  7)  1858.  7\iggart,  Marvin  and  MuUett^ 
Justices.] 


H.  &  E.  FoERscH  VS.  Blackwell. 

By  a  written  contract  between  the  plaintiffs  and  the  defendant,  the  fonner 
agreed  to  excavate  a  portion  of  ship  canal,  for  which  the  latter  agreed  to 
pay  ten  cents  per  cubic  yard.  After  the  plaintifb  had  performed  a  part  of 
the  work,  the  defendant  refttsed  to  permit  them  to  proceed  any  Auiher.  In 
an  action  by  the  plahitifb  to  recover,  by  way  of  damages,  the  profits  they 
could  have  made  by  performing,  it  was  proved  by  the  defendant  that  after 
the  breach  of  the  contract  he  settled  with  the  plaintiffii  for  the  work  done 
under  the  contract,  and  paid  to  one  of  them  842,20,  and  took  a  receipt  on 
the  back  of  the  contract,  for  that  amount,  '*  in  fall  satiafkction  for  the  work 
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done  under  the  contiact/'  which  was  thereby  "  canceled."  Held  that  the 
caae  did  not  amount  to  an  accord  and  satisfactwn;  and  that  the  receipt  did 
not  bar  the  plaintffih'  right  of  action. 

Appeal  from  the  recorder's  court  of  the  city  of  Buffalo.  The 
action  was  tried  by  a  referee,  'who  reported  in  favor  of  the  plain- 
tiffs. A  motion  tfas  made  in  the  recorder's  court  to  set  the  re- 
port aside,  which  was  denied.  The  case  is  sufficiently  stated  in 
the  opinion. 

O.  W.  Clinttm^  for  the  appellant. 

H.  S.  Love^  for  the  respondents. 

By  the  Court,  Marvin,  J.  The  action  was  upon  a  written 
contract,  dated  November  3, 1849,  by  which  the  plaintiffs  agreed 
to  excavate  a  portion  of  ship  canal  on  the  southerly  side  of  Buf- 
falo creek.  The  defendant  agreed  to  pay  ten  cents  per  cubic 
yard,  &c.  The  agreement  was  signed  by  each  of  the  plaintiffs 
and  by  the  defendant.  After  the  plaintiffs  had  performed  a  part 
of  the  work,  the  defendant,  in  December,  refused  to  permit  them 
to  go  on  with  the  work  under  the  contract,  &c.  The  plaintiffs 
gave  evidence  touching  the  damages,  pointing  to  the  profits  they 
could  have  made  by  performing  the  agreement. ,  The  defendant 
then  proved  that,  after  the  breach  of  the  contract,  he  paid  to  one 
of  the  plaintiffs  $42,20,  and  took  a  receipt  on  the  back  of  the 
contract  thus :  "  Received,  Buffalo,  December  28, 1849,  from  £. 
K.  Blackwell  &  Co.  $42,20,  in  full  satisfaction  for  the  work  done 
under  this  contract,  which  is  hereby  canceled."  Signed  H.  &  £. 
Foersch.  The  signature  was  in  the  handwriting  of  E.  FoerscL 
The  defendant  also  proved  that  E.  Foersch  had  been  previously 
authorized  by  H.  Foersch  to  receive  money  under  the  contract, 
and  to  give  a  receipt  therefor.  The  defendant  also  proved  that 
he  had  paid  the  plaintiffs  for  the  work  done,  in  all,  $243,70. 
That  at  the  time  the  receipt  was  given,  the  parties  estimated  the 
amount  of  the  work  done,  and  the  defi^dant  paid  for  all  the  work 
done  at  the  prices  named  in  the  agreement,  deducting  15  per 
cent  for  the  work  not  completed  to  the  depth  of  ten  feet.   There 
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wu  a  provision  in  the  contract  that  the  canal  should  be  ezcaT»- 
ted  to  the  depth  of  ten  feet,  and  also  that  the  defendant  should 
pay  monthly  for  the  work  done,  reserving  15  per  cent  for  any 
part  not  completed  to  the  depth  of  ten  feet,  until  such  part 
should  be  so  completed.  The  referee  reported  in  fnwr  of  the 
plaintiffs  $242,06.    The  defendant  excepted  to  his  decision. 

I  think  the  finding  of  the  referee  cannot  be  disturbed.  An 
attempt  was  made  by  the  defendant's  counsel,  upon  the  argument, 
to  bring  the  case  within  the  doctrine  of  aoeord  and  satisfaction. 
An  accord  is  a  satisfaction  agreed  upon  between  the  party  injuring 
and  the  party  injured,  and  which,  when  performed,  is  a  bar  to  an 
action  upon  that  account.  (8  Bl.  Com.  15.)  like  other  contracts 
it  must  be  founded  upon  a  good  consideratbn.  If  one  wrongfully 
dispossess  another  of  his  chattels  or  land  and  then  restore  them, 
upon  a  promise  by  the  owner  not  to  sue  him  fbr  the  injury,  the 
promise  will  not  be  binding.  It  is  without  consideration. 
{Bouv,  Law  Did.  Accord.  Bac  Abr.  Accord,  A.)  The  pay- 
ment of  a  less  sum,  after  the  debt  is  due,  in  satisfaction  of  the 
debt,  is  not  good  by  way  of  accord  and  satisfaction.  Such  pay- 
ment does  not  satisfy  the  debt.  The  balance  may  be  recovered 
in  an  action.  The  contract,  to  accept  a  part  performance  as  a 
full  performance,  does  not  rest  upon  a  good  consideration.  The 
debtor  was  already  bound  to  do  all  and  more,  than  he  was  to  do 
and  did  do  under  the  new  contract.  If  there  is  a  bona  fide  dis- 
pute between  the  parties,  as  to  their  rights,  and  they  agree  upon 
a  sum  to  be  paid,  and  the  sum  is  paid,  this  will  bind  the  parties ; 
not  however  upon  the  principle  of  accord  and  satisfaction,  but 
upon  the  principle  that  the  parties  have  ascertained  their  rights 
and  effected  a  settlement  upon  the  basis  of  such  rights.  {Pair 
merton  v.  Huxfordy  4  Demo,  166.) 

In  the  present  case  it  does  not  appear  that  the  parties  bad 
any  dispute  or  controversy  as  to  the  amount  the  plaintiflb  were 
entitled  to  ^  for  the  work  done  under  the  contract"  The  contract 
is  clear.  They  were  to  be  paid  mouthy  ten  cents  per  cubic  yard, 
reserving  15  per  cent  for  any  part  not  completed  to  the  depth 
of  ten  feet  The  parties  settled  for  the  work  done,  upon  the  ba- 
sis provided  by  the  contract.    There  was  no  dispute.    There  is 

Vol.  XIV.  77 
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no  intimation  that  the  plaintiffs  were  in  fault  in  any  respeet. 
The  defendant  chose  to  violate  the  contract  and  exclnde  the 
plaintifBs  from  the  work,  and  prevent  their  performing  a  Tftlnable 
contract ;  and  the  action  is  to  recover,  by  way  of  damages,  the 
profits  they  could  have  made  by  performing  the  contract.  The 
payment  of  the  $42,20  was,  as  specified  in  the  receipt,  "in  full 
satisfaction  for  the  work  done  under  the  contract."  I  can  see  no 
facts  which  bring  this  case  within  the  principle  applicable  to  the 
settlement  of  disputed  demands  ;  and  the  case  was  not,  upon 
the  argument,  put  upon  this  ground,  but  upon  the  ground  of 
accord  and  satisfaction.  The  defendant  paid  no  more  than  by 
law  he  was  bound  to  pay  under  the  contract,  for  the  work  then 
done.  He  paid  nothing  for  the  damages  sustained  by  the  plain- 
tifis  in  consequence  of  the  breach  of  the  agreement.  No  attempt 
was  made  to  ascertain  or  liquidate  those  damages.  Nothing  was 
said  about  them.  The  receipt,  however,  declares  that  the  con- 
tract "is  hereby  canceled."  Where  is  the  consideration  for  the 
cancelation  of  the  contract  ?  It  was  then  broken,  and  the  plain- 
tiffs had  a  cause  of  action  for  damages  for  the  breach.  An  ac- 
cord might  have  been  predicated  upon  this  cause  of  action,  and 
a  performance  of  the  accord  would  have  been  satisfaction. 

The  cause  of  action  could  have  been  released,  and  that  too  by 
one  of  the  plaintiffs.  {ChU.  on  Coni.  779.)  -In  Piersons  v. 
Hooker,  (8  John.  70^)  the  court  say,  "  It  is  a  general  principle 
of  law,  that  when  two  have  a  joint  personal  interest  the  release 
of  one  bars  the  action."  {BuUUey  v.  Dayton,  14  John,  38& 
Decker  v.  Livingston,  15  Id.  482.)  But  here  was  no  release. 
The  receipt,  even,  is  not  sealed. 

Much  was  said  upon  the  argument  touching  the  power  of 
one  joint  creditor  or  contractor,  not  partners,  to  release  a  cause  ci 
action,  or  to  cancel  an  agreement  in  which  both  are  interested. 
In  the  view  I  have  taken  of  the  case  it  is  not  necessary  to  con- 
aider  this  question.  It  is  however  well  settied,  that  one  joint 
creditor  may  receive  payment  of  the  whole  demand.  When  ten- 
ants in  common  are  entitled  to  rent,  payment  may  be  made  to 
one  of  them,  and  his  aoquittance  will  discharge.  {Decker  v.  Lto- 
rngston^  15  Mm.  482.)    And  so  for  trespass  upon  thmr  posses- 
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Bion,  one  tenant  in  common  may  release  the  cause  of  action. 
{Atistin  V.  Hallj  13  John.  286.)  One  of  the  joint  creditors  may 
also  release  the  debtor  or  cause  of  action  by  a  release  under 
seal ;  and  this  will  constitute  a  good  bar,  in  the  absence  of  fraud. 

I  put  the  case  upon  the  same  ground  as  though  both  parties 
had  been  present  and  executed  the  receipt.  The  cause  of  action 
was  not  barred  by  what  occurred  on  that  occasion. 

The  judgment  should  be  affirmed. 

[Niagara  General  Term,  February  7,1858.  Marvin,  Taggart  toA  MuUeU, 
Justices.] 


Davis  &  Clark  vs.  Talcott  &  Ganfield. 

Where  a  former  reoovery  is  insisted  on  as  a  bar  to  an  action,  and  neither  the 
defendant's  answer  nor  the  record  of  the  former  Judgment  show  that  the 
matters  in  controversy  in  the  second  suit  were  litigated  in  the  first,  but  merely 
that  the  same  matters  ndghl  hofoe  been  UUgated,  the  burthen  lies  on  the  de- 
fendant to  show  that  they  were  there  Utigated. 

It  is  therefore  unnecessary  for  the  plaintiff  to  prove  that  the  matter  in  con- 
troversy was  not  litigated  in  the  former  suit,  but  was  withdrawn  ft-om  the 
consideration  of  the  referee,  and  did  not  pass  Into  judgment. 

It  is  competent,  however,  for  the  plaintiff  to  show,  by  parol,  that  a  subject 
which  it  appean  by  the  record  migU  have  been  Utigated,  was  not  in  Act 
litigated,  in  the  former  suit 

Where  a  written  contract  omits  to  specify  the  time  within  which  it  is  to  b« 
performed,  proof  of  a  subsequent  parol  agreement  between  the  parties, 
fixing  the  time  of  execution  or  performance  of  the  written  contract,  is  ad-  ; 
missible. 

In  an  action  to  recover  damages  fbr  the  defective  execution  of  a  contract  to 
construct  and  put  up  machinery  in  a  flouring  null,  in  a  weU  finished  work- 
manlike manner,  and  of  sufficient  size  and  strength  to  correspond  with  the 
cylinders,  the  proper  measure  of  damages  is  the  difference  between  the 
value  of  tiie  machinery  actually  put  up  and  that  agreed  to  be  ooostmcted. 
Marvin,  J.  diasentiag. 

I9  mch  an  action  the  plaintiff  is  entitied  to  recover,  in  case  the  Juiy  find  that 
the  machinery  was  not  properly  constructed,  such  sum  as  wUl  be  sufildent 
to  put  the  same  in  the  condition  contemplated  by  the  contract;  also  such 
sum  as  the  mill  would  have  earned  during  the  time  it  Was  QMeaarfly  de? 
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layed  In  coDsequence  of  the  breakage  or  defbcts  in  the  machinery;  taking 
the  fair  ordinary  earnings  of  the  mill,  alter  dodacting  ftom  the  grosa  earn- 
ings the  expenses  of  nmning  the  same,  as  the  net  profits.  Miryim,  J.  dis- 
senting. 

80,  in  case  the  contract  is  not  performed  in  a  reasonaUe  Hme,  the  jniy  are 
to  aseertaiQ  how  long  performance  was  unreasonably  delayed,  and  then  if 
they  find  the  plaintiff  was  in  a  condition  to  work  his  nill,  by  having  graia 
to  grind,  and  is  prevented  from  grinding  the  same,  by  such  vnreasonable 
delay,  the  plaintiff  is  entitled  to  damages  to  the  gross  amount  of  the  earn- 
ings of  the  mill,  after  deducting  the  expenses  of  running  the  same.  Ma^ 
YIN,  J«  dissenting. 

When  a  person  undertakes  to  erect  a  building,  or  put  a  mill,  or  machinery 
in  operation,  he  ought  to  be  holden  to  indemnify  the  otker  party  against 
the  loss  of  the  use  of  the  building,  mill  or  machinery,  after  the  expiration  of 
tho  time  for  performing  the  contract.  And  in  case  it  was  defectively  made, 
he  should  indemnify  the  party  for  the  loss  of  the  use  of  the  property  during 
the  time  necessarily  spent  in  repairing  it  and  putting  it  In  order. 

The  deftndants  had  agreed  to  construct  and  put  up  certain  machinery,  for  the 
plaintiffl,  in  their  flouring  mill.  When  the  machinery  was  in  readiness  te 
be  put  up,  the  plaintiff^  objected  to  it  as  insufficient;  whereupon,  the  de- 
fendants, in  consideration  that  the  plaintiffs  would  allow  them  to  put  the 
machineiy  into  the  mill,  promised  and  agreed  that  they  woald  pay  to  the 
plaintiA  all  damages,  losses,  ii^ury  and  expenses  which  they  should  snIEbr 
or  incur  by  reason  of  the  insuffidency  of  the  machinery.  Upon  that  pron- 
ise  the  plaintiflfs  permitted  the  defendants  to  put  up  such  machinery. 
Held,  that  this  was  a  valid  contract,  upon  a  good  consideration,  to  indemniiy 
the  plaintifflt  in  respect  to  any  loss  of  profits  arising  from  the  defects  in  the 
machinery.    Marvim,  J.  dissenting. 

This  action  was  brought  to  reoover  damages  for  breach  of  a 
contract  entered  into  between  the  plaintiffs  and  defendants,  by 
which  the  defendants  agreed  with  the  plaintiffs  to  take  the  cylr 
inders  then  used  by  the  plaintiffs  at  their  mills  at  Youngstown, 
and  lay  them  down  on  new  cast  iron  frames,  famishing  all  new 
connections,  flywheel,  with  a  good  and  sufficient  copper  flue  heater 
with  all  eccentrics,  &c.  and  to  put  the  same  in  a  well  finished  work- 
manlike maimer,  of  sufficient  strength  and  size  to  correspond 
with  said  cylinder ;  to  fumiah  oast  in>n  jHpes  from  the  eidianst 
to  the  heater  and  lilso  from  the  engines  to  the  boiler,  ineluAng 
the  throttle  yalre,  all  of  which  should  be  heavy  and  calculated  to 
do  heavy  work,  and  to  hitch  up  the  same  upon  the  foundations 
prepared  by  the  plaintiffs;  to  furnish  at  their  own  expense  a 
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good  dsad  gaflSfiieat  engineer/ who  should  make  the  connections 
of  the  pipes  and  put  the  separate  parts  of  the  engine  and  6xr 
tares  together  in  working  order,  and  to  furnish  the  driving  shafts 
of.  the  engine ;  all  of  which  shonld  be  connected  by  the  defend- 
ants. The  fixtures  and  comiections  to  refer  to  the  engineer  de- 
partment exclusively.  The  plaintiffs  w«re  to  pay  all  expenses 
of  transportation  and  getting  the  heavy  parts  upon  ihe  foundar 
tion,  and  to  pay  the  defendants  nine  hxmdred  dollars,  one  half 
on  the  shipment  of  the  machinery,  and  the  balance  on  the  first 
of  October  thereafter,  with  interest. 

The  plaintiffs  alledged  in  their  complwit  that  it  was  stipu- 
lated and  agreed  that  the  20th  of  May  was  a  reasonable  time  for 
completing  said  work,  but  the  work  was  not  completed  till  the 
20th  of  June  thereafter.  That  by  reason  of  such  neglect  and 
delay  of  the  defendants,  the  plaintiffs  sustained  great  loss  and 
damage,  viz:  that  they  were  deprived  during  that  time  of  the 
use  of  the  mill,  and  lost  the  gains  and  profits  which  they  would 
have  made  by  manufacturing  flour;  and  that  they  employed 
and  hired  men  to  work  in  and  run  said  mill  in  the  manufacturing 
of  flour,  to  commence  on  the  20th  of  May,  whose  wages  the 
plaintiffs  were  obliged  to  pay. 

The  plaintiffs  also  alledged  that  on  or  about  the  20th  of  June, 
the  defendants  offered  and  proposed  to  the  plaintiffs  to  put  into 
said  mill  certain  machinery  which  the  defendants  then  had,  but 
which  the  plaintiffs  averred  was  not  of  sufficient  strength  or 
sise  to  correspond  with  said  cylinders,  nor  heavy,  nor  calculated 
to  do  heavy  work,  but  was  too  light,  slender  and  insufficient,  and 
was  not  made  or  finished  in  a  workmanlike  manner,  and  was 
worth  five  hundred  doUars  less  than  the  machinery  described 
and  contemplated  by  said  contoact.  The  plaintiflb  declined  to 
accept  or  receive  the  same,  upon  the  grounds  above  stated,  and 
so  informed  the  defendants.  Whereupon  the  defendants  prom^ 
ised  and  agreed  that  if  the  plaintifis  would  permit  them  to  put 
euch  machinery  into  said  mill,  as  and  for  the  machinery  contem- 
plated by  said  contract,  the  defendants  would  pay  to  the  plain- 
tiffs all  damages  which  the  plaintiffs  should  sustain,  suffer,  or 
incur  by  reason  of  the  insufficiency  of  said  machinery  or  any 
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part  thereof,  and  did  in  consideration  of  being  permitted  to  go 
on  and  put  the  same  into  said  mill,  then  and  there  guaranty  and 
warrant  to  the  said  plaintiffs  that  said  machinery  would  prove 
to  be  sufficient,  and  would  answer  the  requirement,  and  do  the 
work  mentioned  in  said  contract,  to  the  amount  of  two  hundred 
barrels  of  flour  a  day ;  which  the  plaintiffs  ayerred  was  but  a 
reasonable  amount  for  said  mill.  In  consideration  of  such  war- 
ranty, the  plaintiffs  suffered  the  defendants  to  put  said  ma- 
chinery into  said  mill,  and  the  plaintiffs  incurred  expenses,  &c. 
That  the  defendants  put  in  said  machinery,  and  that  the  same 
proved  insufficient^  &e.  and  failed,  broke  and  gave  out.  The 
plaintiffs  requested  the  defendants  to  alter  such  machinery 
and  render  the  same  of  the  capacity  required  by  said  agree- 
ment, which  the  defendants  neglected  and  refused  to  do.  That 
the  plaintiffs  were  obUged  at  their  own  cost  and  expense'  to 
provide  and  put  in  suitable,  proper  and  sufficient  machinery, 
instead  of  that  so  put  in  by  the  defendants,  and  used  due  dili- 
gence in  providing  and  putting  in  the  same,  and  that  the  time 
necessarily  occupied  therein  was  sixty  days.  That  the  plaintiffs 
sustained,  by  means  of  the  premises,  great  damage,  loss,  injury 
and  expense  in  this,  viz.  in  the  costs  and  expenses  of  providing 
and  putting  in  such  suitable,  proper  and  sufficient  machinery 
as  aforesaid ;  in  the  loss  of  the  use  of  the  mill  for  the  space 
of  sixty  days,  occasioned  by  the  breaking  of  the  machinery  so 
put  in  by  the  defendants,  and  required  for  the  putting  in  such 
suitable,  proper  and  sufficient  machinery  as  aforesaid,  and  the 
loss  of  the  gains  and  profits  which  the  plaintiffs  would  have 
made  during  that  time  in  the  manufacture  of  flour ;  and  the 
loss  of  the  wages  of  men  unoccupied  during  the  time. 

Previous  to  the  commencement  of  this  action,  an  action  had 
been  brought  by  the  defendants  against  the  plaintiffs,  for  the 
recovery  of  the  contract  price  for  putting  in  the  machinery,  in 
which  action  the  plaintiffs  set  up  in  their  answer,  by  way  of  re- 
coupment, the  same  damages,  claims  and  demands  for  the  recovery 
(^  which  this  action  was  brought  Such  action  was  referred  to  S. 
B.  Ludlow,  as  sole  referee,  to  hear,  try  and  determine  the  same ; 
who  heard  the  proofs  and  allegations  of  the  parties,  and  made  a 
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report  in  &vor  of  the  defendants  in  this  action  against  the  plain- 
tiffs herein,  for  $564,84.  The  pleadings  and  proceedings  in 
sach  action  were  set  up  in  the  defendants'  answer  in  this  action 
as  a  bar  to  the  plaintiffs'  right  to  recover  herein.  To  that  part 
of  the  answer  the  plaintiffs  replied,  ihxt  upon  the  trial,  and  be- 
fore the  entry  of  the  judgment  referred  to  in  sud  answer,  the 
plaintiffs  withdrew  the  matter  set  up  in  the  complaint  in  this 
action,  and  that  the  same  did  not,  nor  did  any  part  thereof,  pass 
into  or  form  a  part  of  said  judgment. 

After  the  counsel  for  the  plaintiffs  had  opened  the  case,  on  the 
trial  of  this  action,  the  counsel  for  the  defendants  raised  the  point 
that  as  it  appeared  from  the  pleadings,  the  trial  and  judgment 
in  the  former  action  between  the  same  parties  were  a  conclusive 
bar  to  the  plaintiffs'  right  to  recover  in  this  action.  The  court 
decided  that  it  was  not  a  conclusive  bar,  and  that  the  defendants 
in  the  prior  action  had  a  right  at  any  time  before  that  cause  was 
submitted,  to  withdraw  the  matter  which  they  sought  in  their 
answer  to  recoup,  and  bring  a  separate  action  (or  the  recovery 
of  such  damages.  To  which  ruling  and  exception  the  defend- 
ants' counsel  excepted.  The  counsel  for  the  defendants  then  read 
in  evidence  the  judgment  roll  in  said  action.  The  counsel  for 
the  plaintiffs  then  offered  to  read  in  evidence  a  statement  or  tISr 
davit  made  by  Charles  Rhodes,  taken  pursuant  to  a  stipulation 
which  was  read,  showing  that  the  matters  now  in  controversy 
were  not  considered  in  the  former  suit.  The  counsel  for  the  de- 
fendants objected  to  such  statement  being  read,  and  to  each  part 
thereof,  on  the  ground  that  it,  or  some  part  of  it,  would  impeach 
the  judgment  roll  which  had  just  been  read  in  evidence ;  which 
objection  was  overruled  by  the  court,  and  the  defendants'  counsel 
excepted^  The  counsel  for  the  defendants  also  insisted  that 
the  defendants  in  the  prior  suit  had  no  right  to  withdraw  their 
defense  at  the  time  and  in  the  manner  it  was  proposed  to  show 
they  had  done  it  on  the  trial  before  the  referee,  and  objected  to 
the  testimony  as  improper,  for  that  reason.  The  court  overruled 
the  oljeotion,  and  decided  to  admit  the  evid^ice ;  to  which  de- 
cision the  counsel  for  the  defendants  excepted.  The  paper  was 
then  read  in  evidence ;  from  which  it  appeared  that  the  mattert 
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referred  to  were  withdrawn  from  the  oonsideration  of  llie  referee, 
on  the  hearing  before  him,  and  no  evidence  was  given  in  relatioa 
to  them.  The  plaintiffs  gave  evidence  tending  to  show  that  the 
defendants  had  fSuled  to  fulfill  their  oontraet  within  a  reasonable 
time,  and  that  the  machinery  furnished,  or  some  part  thereof, 
was  defidwit  in  strength^  in  construction  and  workmanship,  and 
not  such  as  was  required  by  the  terms  of  the  contract ;  and  after 
the  contract  was  proved,  the  counsel  for  the  plaintifis  offered  to 
prove  by  Ira  Westcott,  that  after  the  oontraot  was  made  and 
signed,  it  was  agreed  in  conversation  between  tiie  parties  that 
the  work  contracted  for  should  be  completed  by  the  20th  of  May 
thereafter.  The  counsel  for  the  defendants  objected  to  the  tes- 
timony, on  the  ground  of  want  of  consideration.  The  court  de- 
cided that  it  was  admissible,  for  the  purpose  of  showing  that  as 
between  the  parties  it  was  regarded  a  reasonable  time  for  doing 
the  work.  To  which  decision  the  counsel  for  the  defendants 
excepted,  and  the  evidence  was  received  and  given. 

The  same  witness  testified  that  he  was  and  had  been  for  10  or 
12  years  a  millwright ;  that  he  thought  he  was  acquainted  with 
the  cost  and  nature  of  such  machinery ;  had  been  in  business  10 
or  12  years  building  mills ;  had  built  a  good  many  mills,  both 
as  a  millwright  and  engineer  so  far  as  relates  to  setting  up  en- 
gines ;  had  built  probably  a  dozen  mills ;  had  acted  as  engineer 
in  setting  up  engines ;  was  acquainted  with  their  yalue,  and  had 
dealt  in  them.  The  witness  was  asked  by  the  plaintiffs'  counsel 
the  question  ''  What  in  your  opinion  is  the  difference  in  vatue 
between  the  machinery  put  in  by  the  defendants  in  this  case 
and  machinery  well  finished,  in  a  workmanlike  manner,  of  suffi- 
cient strength  and  size  to  correspond  with  the  cylinders,  ma- 
chinery heavy  and  calculated  to  do  heavy  work  ?"  The  counsel 
for  the  defendants  objected  to  the  testimony  as  ixrelevant,  and 
also  that  it  did  not  appear  that  the  witness  was  an  expert  or  ma- 
chinist, or  sufficiently  acquainted  with  the  nature  of  sudi  ma- 
chinery to  make  his  opinion  proper  evidence  in  the  cause.  13ie 
court  overruled  the  objection  and  admitted  the  evidence,  and  de- 
cided that  the  witness  was  competent  to  answer  the  question,  and 
the  counsel  for  the  defendants  excepted.    The  witness  testified 
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that  six  or  seyen  weeks  was  a  reasonable  time  to  mannfacture 
and  put  up  the  machinery,  and  that  when  the  machinery  came 
oa  the  plaintiffs  objected  to  it  as  insufficient  and  not  according 
to  contract;  whereupon  the  defendants  said  if  the  plaintiffs 
wonld  allow  it  to  be  put  in  they  would  warrant  it  to  be  sufficient 
and  capable  of  grinding  200  barrels  a  day,  or  all  the  mill  would 
grind.  The  witness  also  testified  that  the  difference  in  value 
between  the  machinery  put  in  i^d  that  described  in  the  question 
was  about  1^400. 

The  plaintiffs'  counsel  offered  evidence  tending  to  show  the 
expense  of  running  the  mill  per  day,  and  the  delay  occasioned 
by  the  breaking  of  the  machinery,  and  claimed  as  part  of  their 
damages  the  expenses  sustained  during  the  time  required  to  re- 
pair such  breaches.  The  counsel  for  the  defendants  objected  to 
the  evidence  proposed,  but  the  court  decided  to  admit  the  same, 
and  the  defendants^  counsel  excepted.  The  witness  testified  in 
regard  to  'the  time  so  lost,  and  the  value  thereof 

The  counsel  for  the  plaintiffs,  for  the  purpose  of  showing 
damages  sustained  by  them  by  the  loss  of  the  use  of  the  mill 
during  the  time  alledged  to  have  been  lost  by  non-performance 
of  contract  and  delay  by  breaking,  asked  the  question,  "  How 
many  barrels  of  flour  would  such  a  mill  work  per  day?"  The 
counsel  for  the  defendants  objected  to  the  question  as  irrelevant 
and  improper.  The  court  overruled  the  objection,  and  the  de- 
fendants' counsel  excepted.  The  counsel  for  the  plaintiffs  pro- 
posed testimony  tending  to  show  that  they  had  wheat  on  hand 
during  the  time  of  such  delay.  This  was  objected  to  as  irrele- 
vant, and  the  objection  overruled  and  the  defendants'  counsel 
excepted.  Evidence  was  given  on  the  subjects  proposed ;  and 
after  the  evidence  was  closed,  the  court  charged  the  jury  among 
other  things  as  follows :  ''  That  the  plaintiffs  were  entitled  to 
recover,  if  the  jury  should  find  that  such  machinery  was  not 
properly  constructed — ^1.  Such  sum  as  wonld  be  sufficient  to  put 
the  machinery  in  such  condition  as  was  contemplated  by  the 
contract.  2.  Such  sum  as  the  mill  would  have  earned  during 
the  time  it  was  necessarily  delayed  in  consequence  of  the  break- 
age or  defects  in  the  machinery ;  and  in  connection  with  this  the 

Vol.  XIV.  78 


618  OASES  IN  THE  SUPREME  COURT. 

Davis  V.  talcott 

jury  were  to  take  the  fair  ordinary  earnings  of  the  mill  after  de- 
ducting the  expense  of  iiinning  the  same,  from  the  gross  earnings, 
thereby  arriving  at  the  net  profits.  That  in  case  the  contract 
was  not  performed  in  a  reasonable  time,  the  jury  were  to  ascer- 
tain what  length  of  time  it  was  unreasonably  delayed,  and  then 
if  they  should  find  the  plaintiffs  were  in  condition  to  work  their 
mill,  by  having  stock  to  grind,  and  were  prevented  from  grind- 
ing the  same  by  such  unreasonable  delay,  the  plaintiffs  were 
entitled  to  damages  to  the  gross  amount  of  the  earnings  of  said 
mill,  after  deducting  the  expenses  of  running  the  same.  To 
which  charge  the  defendants'  counsel  excepted.  He  further 
charged,  that  the  former  action  between  the  same  parties  was 
no  bar  to  this  action,  in  case  the  recoupment  set  up  in  the  answer 
in  that  action  was  withdrawn  before  the  referee.  That  the  de- 
fendant in  such  action  had  a  right  to  withdraw.  And  if  the  jury 
believed  the  statement  of  Mr.  Rhodes,  they^must  find  it  was  so 
withdrawn.  To  which  charge  the  defendants'  counsel  excepted. 
He  farther  charged,  that  the  defendants  were  bound  by  the  con- 
tract to  bore  out  the  cylinders,  in  case  it  was  necessary  that  it 
should  be  done.  To  which  the  defendants'  counsel  excepted. 
The  counsel  for  the  defendants  requested  the  court  to  charge  the 
jury,  1.  That  said  former  judgment  was  conclusive  evidence  that 
the  same  matters  had  been  adjudicated,  and  that  the  plaintiffs 
could  not  therefore  recover.  2.  That  said  record  was  conclusive 
evidence  that  the  defendants  had  performed  their  contract 
8.  That^the  parol  evidence  was  inadmissible  to  explain  away 
said  judgment.  4.  That  if  the  parol  evidence  was  to  be  taken 
into  consideration  by  the  jury,  it  showed  nothing  to  destroy  the 
effect  of  the  record ;  but  on  the  contrary,  by  the  admission  of 
the  plaintiffs  the  defendants  had  performed  the  contract  on  their 
part  5.  That  the  offsets  made  by  the  plaintiffs  in  the  first  ac- 
tion, and  allowed  by  the  referee,  showed  that  the  same  matters, 
or  some  of  them,  were  litigated  and  passed  upon  in  that  suit,  and 
therefore  the  judgment  in  that  action  was  a  bar  to  this.  6.  That 
if  the  plaintifi  were  entitled  to  recover  any  thing  in  this  action, 
it  was  only  for  the  difference  between  the  value  of  tiie  machinery 
as  made  imd  set  up^  and  the  machinery  and  work  as  it  should 
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Ikave  been  if  made  and  done  strictly  according  to  the  contract ; 
and  any  immediate  damages  in  consequence  of  unreasonable  de- 
lay, if  any,  in  the  performance  of  the  contract.  7.  That  the 
plaintiffs  were  not  entitled  to  recover  damages  for  the  tempo^ 
rary  loss  of  the  use  or  profits  of  their  mill,  or  for  the  time  their 
workmen  might  have  been  out  of  employ.  The  judge  refused  to 
charge  thejury  upon  each  of  the  foregoing  points,  except  as  he  had 
already  charged ;  to  which  refusal  the  defendants'  counsel  ex* 
cepted. 

/S'.  Caverno,  for  the  plaintiffs. 

N.  Daf/ttm,  for  the  defendants. 

Tagoart,  p.  J.  The  questions  arising  in  this  case  may  be 
reduced  to  four  separate  propositions  only.  First  Do  the  for- 
mer judgment  andtproceedings  between  the  same  parties  consti- 
tute a  bar  to  this  action  ?  Second.  Was  it  competent  for  the 
plaintiffs  to  prove  the  conversation  between  the  parties  which 
took  place  after  the  written  contract  was  made,  as  to  the  time 
within  which  the  contract  was  to  be  completely  performed,  for 
the  purpose  of  showing,  as  between  the  parties,  what  was  regarded 
as  a  reasonable  time  ?  Third.  Whether  the  questions  put  to 
the  witness  Westcott,  as  to  difference  in  value,  was  competent? 
Fourth.  Were  the  decisions  of  the  court,  as  to  the  measure  of 
damages,  right? 

First  In  the  case  of  Ckmphdl  v.  ButtSy  (8  Comst  173,) 
the  court  say,  "The  rule  is  well  established,  if  not  elementary, 
that  a  party  insisting  upon  a  former  recovery  must  show  that 
the  record  of  the  former  suit  includes  the  matter  alledged  to  have 
been  determined.  This  is  true  in  all  cases  in  courts  of  record, 
whether  the  pleadings  between  the  parties  in  the  previous  suit 
are  general  or  specnal  in  their  character.  It  follows  that  when 
a  declaration,  as  in  the  first  suit  between  these  parties,  states  a 
special  matter  as  the  ground  of  action,  and  issue  is  taken  by  the 
defendant  upon  the  allegation,  parol  proof  is  inadmissible  to  show 
that  a  different  subject  wa6  litigated  upon  the  trial.  For  this 
would  be  to  oontradiet  the  record  whicU  shows  the  issue,  and 
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verdict  and  judgment  upon  that  issae.  to  the  exclusion  of  all 
other  matter  whatsoever."     * 

In  the  case  of  Young  v.  RummeU^  (2  HiUy  478,}  the  court 
say,  "  The  judgment  is  only  eviden<5e,  by  way  of  bar,  when  the 
same  matter  was  directly  in  question  In  the  former  suit.  The 
record  must  show  that  the  same  matters  might  have  come  in 
question  on  the  former  trial,  and  then  the  fact  that  it  did 
come  in  question,  may  be  shown  by  proof  aliunde.^  In  the 
case  of  Doty  v.  Brown,  (4  ComsU  71,}  the  plaintiff  withdrew 
part  of  the  claim  set  up  in  the  declaration.  The  court,  speak- 
ing on  this  subject,  in  the  opinion  delivered,  say,  "  In  the  action 
before  the  justice,  brought  by  Brown  v.  Doty,  Brown  declared 
for  and  at  first  claimed  to  recover  for  all  the  goods  levied  on. 
This  claim  of  course  embraced  the  goods  which  are  the  subject 
of  the  present  controversy.  But  discovering  that  Doty  had  done 
no  act  amounting  to  a  conversion  of  the  goods  now  in  question, 
he  withdrew  his  claim  to  recover  for  them  and  proceeded  (mly 
for  the  value  of  the  goods  which  Doty  had  sold  or  otherwise  con- 
verted. The  former  judgment  therefore  stands  on  the  same 
footing  as  if  the  goods  now  in  controversy  had  not  been  included 
in  the  declaration  in  the  first  suit."  Parol  evidence  is  admissi- 
ble to  show  what  was  actually  in  controversy  between  the  par- 
ties. {Doty  V.  Brown,  4  Comst.  75.  Wood  v.  Jackson,  8 
Wend.  9.     Oardner  v.  Buckbee,  8  Cowm,  120.} 

In  this  case  the  record  only  shows  that  the  same  matters  in  con- 
troversy might  have  been  litigated.  If  I  have  a  correct  appre- 
ciation of  the  case,  neither  the  defendants'  answer  nor  the  record 
of  the  former  action  shows  that  the  same  matters  were  litigated. 
The  most  that  they  show  is  that  the  same  matters  might  have 
been  litigated.  If  so,  the  burden  lay  upon  the  defendants,  to 
show  the  contrary.  This  they  failed  to  do ;  it  was  therefore 
unnecessary  for  the  plaintiffs  td  prove  what  they  have  proved, 
viz.  that  the  matter  in  controversy  was  not  Utigated,  but  was 
withdrawn  firom  the  consideration  of  the  referee,  and  did  not 
pass  into  judgment 

If,  however,  I  am  wrong  in  this  view  of  the  case,  yet  there  is 
nothing  in  this  case  which  conflicts  with  the  opinion  of  the  ooort 
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of  appeals  i&  the  case  of  Campbell  y.  Butts.  Parol  proof  was  not 
admitted  here  to  show  that  a  different  subject  was  litigated  npon 
the  triaL  It  was  admitted  merely  to  show  that  a  subject  which 
it  appeared  by  the  record  might  have  been  litigated  was  not 
liiigcUed.  Had  the  plaintiffs  shown  that  a  subject  matter  not 
contained  in  these  pleadings,  was  litigated^  they  would  have 
come  in  conflict  with  the  case  of  Campbell  v.  Butts.  This  they 
have  not  done,  and  are  not  in  conflict  with  that  opinion,  but  the 
ruling  in  this  case  is  sustained  by  the  uniform  decisions  of  the 
supreme  court,  and  especially  by  the  cases  above  cited. 

Second.  Was  it  competent  for  the  plaintiffs  to  prove  by  West- 
cott  the  conversation  between  the  parties  that  took  place  after 
the  written  contract  was  made,  as  to  the  time  the  contract  was 
to  be  completed,  for  the  purpose  of  showing  as  between  the 
parties,  what  vras  regarded  as  a  reasonable  time  ?  "  It  is  a 
question  for  the  jury  as  to  what  is  a  reasonable  time,  and  we 
have  seen  that  parol  evidence  is  admissible  to  show  the  circumr 
stances  and  situation  of  the  parties  at  the  time  of  making  the 
contract,  for  the  purpose  of  determining  what  is  a  reasonable  time.'* 
{Chitty  on  Cant.  780,  note  s.  Id.  108.  Ellis  v.  Thompson, 
8M.^  W.  445, 446.)  Stipxdations  and  agreements  subsequent 
to  the  execution  of  the  contract  are  not  within  the  rule  by  which 
parol  evidence  is  excluded ;  hence  the  time  of  performance  of  a 
simple  contract  in  writing  may  be  extended  by  a  subsequent 
parol  agreement  between  the  parties.  (1  Cowen  ^  Hills  Notes, 
n.  301,  p.  610.)  It  matters  not  how  soon  after  the  execution  of 
the  written  contract  the  parol  one  was  made ;  if  it  was  in  fact 
subsequent,  and  is  altogether  unobjectionable,  it  may  be  proved 
and  enforced.  {Id.  and  Brewster  v.  Countryman,  12  Wend. 
446.  LaFarge  v.  Rickert,  6  Id.  187.)  The  defendants  can- 
not  object  that  the  parol  agreement  was  cotemporaneous  with 
the  written  one,  because  that  will  contradict  the  bill  of  excep- 
tions, which  states  it  to  be  afterwards. 

Now  if  it  is  competent  to  prove  a  subsequent  contract  varying 
the  place  or  time  of  delivery,  it  must  be  competent  to  prove  a 
subsequent  parol  contract  fixing  the  time  of  execution  or  per- 
formance of  Uie  written  contract  which  merely  omitted  the  time 
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within  'ifhich  it  waa  to  be  performed.  That  does  not,  as  in  the  for- 
mer case,  create  a  different  contract,  bat  merely  supplies  an  oml§-> 
sion.  It  cannot  be  objected  that  this  agreement  was  without  con- 
sideration, because  it  is  as  much  for  the  interest  of  the  defendants 
as  the  plaintiffs  to  have  the  time  of  performance  definitely  fixed. 
Perhaps  a  reasonable  time  might  have  expired  before  the  20th 
of  May ;  the  defendants  were  interested  in  having  it  extended  to 
that  time.  It  amounts  therefore  only  to  a  mutual  agreement ; 
the  promise  on  the  one  part  being  a  consideration  for  the  prom* 
ise  on  the  other.  At  all  events,  the  plaintiffs  were  entitled  to 
the  evidence,  as  an  admission  of  the  defendants  as  to  what  a  rea- 
sonable time  would  be. 

Third.  Was  the  question  to  the  witness  Westcott  proper, 
viz.  ^*  what  in  your  opinion  is  the  difference  in  value  between  the 
machinery  put  in  by  the  defendants  in  this  case  and  the  machinery 
well  finished,  in  a  workmanlike  manner,  of  sufficient  strength 
and  size  to  correspond  with  the  cylinders;  machinery  heavy 
and  calculated  to  do  heavy  work?"  The  defendants  object  to 
this  question  on  the  ground  that  the  evidence  was  irrelevant^  and 
also  that  it  did  not  appear  that  the  witness  was  an  expert  or 
machinist,  or  sufficiently  acqusdnted  willi  the  value  of  such  ma^ 
chinery  to  make  his  opinion  proper  evidence  in  this  cause. 

As  to  the  first  ground  of  the  objection,  a  full  and  conclusive 
answer  will  be  found  in  the  cases  of  Cory  v.  Qruman^  (4  £S2^ 
625,)  and  Voarhees  v.  Earl^  (2  Id.  288.)  The  last  ground  is 
fully  answered  by  the  bill  of  exceptions  itself*  By  the  testi- 
mony  it  appears  that  the  witness  was  an  expert,  a  machinist,  and 
sufficiently  acquainted  with  the  value  of  such  machinery  to  make 
his  opinion  proper  evidence. 

Fourth.  The  court  decided  and  instructed  the  jury  thai  the 
plaintiffs  were  entitled  to  recover,  if  the  jury  should  find  that 
the  machinery  was  not  properly  constructed,  (1.)  Such  sum  as 
would  be  sufficient  to  put  the  machinery  in  such  condition  as 
was  contempktted  by  the  contract ;  (2.)  Such  sum  as  the  mill 
would  have  earned  during  the  time  it  was  necessarily  delayed 
in  consequence  of  the  breakage  or  defects  in  the  maolunery. 
That  the  jury  were  to  take  the  fair  ordinary  earnings  of  the 
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mill,  after  deducting  the  expenses  of  running  the  same  from  the 
gross  earnings,  thereby  arriving  at  the  net  profits.  So,  in  case 
the  contract  was  not  performed  in  a  reasonable  time,  the  jury 
wer  to  ascertain  what  length  of  time  it  was  unreasonably  delayed, 
and  then  if  they  should  find  the  plaintiffs  were  in  a  condition  to 
work  their  mill  by  having  stock  to  grind,  and  were  prevented 
from  grinding  the  same,  by  such  unreasonable  delay,  the  plain- 
tiffs are  entitled  to  damages  to  the  gross  amount  of  the  earnings 
of  said  mill,  after  deducting  the  expenses  of  running  the  same. 

The  defendants  rely  chiefly  upon  the  case  of  Blanchard  v. 
Eh/j  (21  Wend,  842,)  to  sustain  them  upon  this  point.  That 
case  was  as  follows :  In  September,  1834,  a  contract  was  entered 
into  between  the  parties,  by  which  the  plaintiff  agreed  to  build  for 
the  defendant  a  steamboat,  intended  to  ply  on  the  Susquehannah 
river,  between  Owego  and  Wilkesbarre,  to  be  completed  by  the 
first  of  May,  1885,  for  which  the  plaintiff  was  to  be  paid  the 
sum  of  $12,500.  The  boat,  although  not  entirely  completed,  pro- 
ceeded down  the  river  about  the  7th  of  May,  being  accepted  on 
condition  that  what  remained  to  be  done  should  be  done,  but 
which  was  not  done  till  some  time  in  July.  On  her  return  to 
Owego  she  broke  her  shafts,  which  were  repaired  at  the  expense 
of  the  plaintiffs.  This  delayed  her  four  days,  and  after  she 
again  started  for  Owego  she  was  delayed  sixteen  days  more 
by  reason  of  the  lowness  of  the  water.  On  her  second  trip  she 
again  broke  her  shafts,  and  the  defendants  at  their  own  expense 
procured  a  new  set  from  New- York,  which  cost  about  $700. 
The  defendants,  after  they  took  possession  of  the  boat,  enlarged 
her  wheels  and  made  other  alterations,  and  proved  that  the 
guards  were  too  low,  and  the  expense  of  altering  them  would 
cost  $250.  Several  witnesses  for  the  defendant  proved  the  iron 
of  the  shafts  to  be  bad ;  in  this,  however,  they  were  contradicted 
by  the  plaintiff's  witnesses.  It  was  proved  that  a  trip  between 
Owego  and  Wilkesbarre  could  be  performed  in  four  days,  at 
a  net  profit  of  $100  per  trip,  and  that  the  river  between  these 
places  was  navigable  only  four  months  in  a  year.  The  judge 
instmeted  the  jury  that  they  should  deduct  fix)m  the  amount 
otherwise  due  to  the  plaintiff,  such  sum  as  would  be  equal  to 
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the  expendes  neoessarilj  incarred  by  the  defendant  in  remedy- 
ing such  defects  as  existed  in  the -boat  or  its  machinery;  bat 
they  were  not  authorized  to  take  into  consideration  the  deUy  of 
the  boat  or  loss  of  trips,  or  loss  of  profits,  consequent  upon  any 
defect  in  the  boat  or  machinery  in  reducing  the  amount  e(  the 
plaintiff's  recovery ;  the  damages  sustained  by  the  defendant, 
from  those  causes,  being  too  remote  and  consequential  to  be  al- 
lowed in  that  action,  and  the  remedy  of  the  defendants  for  any 
injury  sustained  from  these  causes  being  by  action  against  the 
plaintiff.  The  jury  found  a  yerdict  for  the  plaintiff  for  the  whole 
sum  except  about  $100.  The  judge,  in  giving  the^opinion  of  the 
court,  discusses  the  question  of  damages  at  considerable  length, 
sustaining  substantially  the  ruling  of  the  judge  at  circuit,  but 
concludes  by  granting  a  new  trial,  on  another  ground.  The  whole 
case  is  therefore  obiter,  and  not  an  adjudication  upon  the  ques- 
tion of  damages.  The  learned  judge,  in  delivering  his  opinion, 
says,  "  Yet  in  all  the  cases  mentioned,  as  in  that  of  insurance, 
there  is  no  doubt  that  by  an  express  contract  on  good  consider- 
ation, the  vendor  may  stipulate  expressly  to  indemnify  in  respect 
to  loss  of  profits  arising  from  the  defect  against  which  he  con- 
tracts." It  may  be  observed,  too,  that  the  judge  cites  no  author- 
ity on  this  particular  question,  and  on  that  subject  says,  "  No 
common  law  authority  was  cited  at  bar  one  way  or  the  other, 
having  any  direct  application  to  the  measure  of  damages  in  such 
a  case  as  this ;  nor  am  I  aware  that  any  exists." 

The  case  of  Masierton  v.  Mayor  of  Brooklyn,  (7  HiU,  61,} 
was  an  action  to  recover  damages  against  the  vendee  for  re- 
fusing to  accept  marble  contracted  to  be  delivered  by  the  phdntiff 
to  the  defendant  Chief  Justice  Nelson,  who  delivered  the 
opinion  of  the  court,  after  commenting  on  the  rule  that  certain 
gains  and  anticipated  profits  are  not  recoverable  as  profits,  says, 
''  But  profits  or  advantages  which  are  the  direct  and  immediate 
fruits  of  the  contract  entered  into  between  the  parties,  stand 
upon  a  different  footing.  These  are  part  and  parcel  of  the  con- 
tract itself,  entering  into  and  constituting  a  portion  of  its  very 
elements ;  something  stipulated  for,  the  right  to  the  enjoyment 
of  which  is  just  as  clear  and  plain  as  to  the  fulfillment  of  any 
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ot^te  stipulation*  They  are  preflnmed  to  have  been  taken  into 
censideration  and  deliberated  upon  before  the  contract  was  made, 
and  formed  perhaps  the  only  inducemtent  to  the  arrangement. 
The  parties  may  indeed  have  entertained  different  opinions  con- 
cerning the  advantages  of  the  bargain;  eadi  supposing  and 
befieving  that  he  had  the  best  of  it ;  but  this  is  mere  matter  of 
judgment,  going  to  the  formation  of  the  contract,  for  which  eax;h 
haisi  shown  himself  willing  to  take  the  responsibility,  and  must 
therelbre  abide  the  haaard.  Such  being  the  relative  position  of  the 
contracting  parties,  it  is  difficult  to  comprehend  why  in  case  one 
party  has  deprived  the  other  of  the  gains  or  profits  of  the  con- 
tact by  refusing  to  perform  it,  this  loss  should  not  constitute  a 
proper  item  in  estimating  the  damages.  To  separate  it  from  the 
general  loss  would  seem  to  be  doing  violence  to  the  intention 
and  understanding  of  the  parties,  and  severing  the  contract 
itself*  The  civil  law  writers  plainly  include  the  loss  of  profits 
in  cases  like  the  present,  within  the  damages  to  which  the  com- 
plaining party  is  entitled.  They  hold  that  he  is  to  be  indem- 
nified for  the  loss  which  the  nonperformance  of  the  obligation 
has  occasioned  him,  and  for  the  gain  of  which  it  has  deprived 
him.  And  upon  lo(Jdng  into  the  oonuaon  law  authorities  bear- 
ing upon  the  question,  especially  the  later  ones,  they  will  be 
found  to  come  nearly  if  >not  quite  up  to  the  rule  of  the  civil  law.** 

Mr.  Justice  Beardsley,  in  the  same  case  says,  ^'  I  think  the 
plaintiffs  are  entitled  to  recover  the  amount  they  would  have 
realised  as  profits  had  they  been  allowed  fully  to  execute  this 
contract  The  defendants  are  not  to  gain  by  their  wrongful  a(^ 
nor  is  that  to  deprive  the  plaintiffs  of  the  advantages  they  had 
secured  by  the  contract,  and  which  would  have  resulted  to  them 
from  its  performance."  Again,  ^'  Remote  and  contingent  dam- 
ages, depending  upon  the  result  of  successive  schemes  or  invest- 
ments aore  never  aUowed,  for  the  violation  of  any  contract  But 
profits  to  be  made  and  earned  by  the  fiadthfol  execution  of  a  fair 
contract  are  not  of  this  description.  A  right  to  damages  equiv- 
alent to  such  profits  results  directly  and  immediately  from  the 
act  of  the  party  who  prevents  the  contract  firom  bemg  performed." 

It  is  tmeUte  aibove  ease  is  not  upon  the  precise  question  un- 
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der  consideration  in  this,  but  it  explicitly  establishes  the  doctrine 
that  anticipated  gains  or  profits  do  constitute  a  proper  element 
in  the  allowance  of  damages.  * 

In  the  caseof  Z>wtn/  v.  Wiltse,  (9  Wend.  325,)  the  plaintiff 
let  to  the  defendant  a  ferry  establishment  at  a  place  called^Long 
Wharfj,  for  the  term  of  ten  years,  at  the  annual  rent  of  $800 ; 
the  defendant  covenanting  to  keep  and  maintain  such  ferry  in 
good  order  during  the  term,  supplied  with  steam  ferry  boats, 
and  other  boats  sufiScient  for  the  accommodation  of  trayelers. 
The  defendant  discontinued  the  ferry,  remoying  it  to  another 
place,  by  means  of  which  a  house  belonging  to  the  plaintiff  was 
BO  much  injured  and  impaired  in  its  ordinary  business  and  cus- 
tom that  the  plaintiff  was  unable  to  let  the  house  at  any  rent ; 
whereas  he  had  before  been  able  to  rent  it  for  $800.  The  plain- 
tiff recovered  his  damages  by  reason  of  the  loss  of  such  rent 
A  new  trial  was  asked  for,  on  account  of  such  recovery,  and  de- 
nied by  the  court,  who  held  that  the  damages  proved  were  a 
legitimate  claim,  and  the  legal  and  natural  consequences  of  the 
breach  of  the  covenant. 

In  the  case  of  Freeman  v.  Clute,  (3  Barb.  S.  C.  Rep.  424,) 
the  defendants  agreed  to  make  and  put  up  for  the  plaintiffs  a 
steam  engine  of  ten  horse  power,  with  a  suitable  boiler,  to  be 
ready  for  use  by  the  first  of  September  thereafter.  There  was 
a  delay  of  three  months  beyond  the  time  stipulated,  in  putting 
up  the  engine  and  boiler.  The  engine  and  boiler  were  also  de- 
fective, and  there  was  another  delay  of  three  months  in  efforts 
on  the  part  of  the  defendants  to  remedy  the  defects.  In  that  case 
the  learned  justice  said,  "I  cannot  agree  with  the  counsel  for 
the  plaintiff  that  the  estimated'profits  upon  the  manufacture  of 
a  specified  quantity  of  flaxseed  into  linseed  oil  constitute  a  legit- 
imate item  of  damages  against  the  defendants.  Such  profits  are 
entirely  too  speculative  and  uncertain  to  make  them  a  measure 
of  damageSi"  The  learned  justice,  after  a  full  examination  ci 
the  case  of  Blanchard  v.  Elf/y  and  many  other  cases,  concludes 
as  follows :  "  The  conclusion  at  which  I  have  arrived,  after  a 
careful  examination  of  the  facts  in  this  case  and  the  authorities 
bearing  upon  the  question  involved,  and  the  principles  governing 
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the  rale  of  damages  in  similar  cases,  is  that  the  plaintiff  is  enti- 
tled to  recover  in  addition  to  the  sum  paid  hy  him  on  account  of 
the  machinery^  which  now  amounts  with  interest  to  about  $700, 
the  further  sum  of  $700  for  the  expenses  incurred  and  damages 
sustained  hy  him  in  consequeiice  of  the  failure  of  the  defendants 
to  finish  the  machinery  according  to  their  contract.  The  amount 
thus  allowed  embraces  the  loss  of  the  use  of  the  plaintiffs  mill 
and  other  machinery,  the  fuel  consumed,  the  delay  of  his  work- 
men employed  for  the  purpose  of  carrying  on  his  business,  cwid 
the  interest  on  the  amount  expended  in  purchasing  stock  for 
the  mill." 

The  case  of  Freeman  v.  Clute  fully  austains  the  ruling  in 
this  action.  If  the  plaintiff  was  entitled  to  recover  in  that 
case  for  the  loss  of  the  use  of  the  mill  and  mMhinery,  for  the 
three  months'  delay  between  the  time  of  the  performance  of 
the  contract  and  the  time  it  was  in  fact  performed,  and  for  the 
further  three  months  consumed  in  efforts  on  the  part  of  the  de- 
fendants to  remedy  the  defects,  the  plaintiffs  in  this  cause  are 
surely  entitled  to  recover^  the  ordinary  earnings  of  the  mill 
during  like  periods.  In  other  words,  what  the  mill  would  have 
earned  in  grinding  for  hire  at  the  ordinary  reasonable  price  per 
barrel,  or  what  the  rent  of  the  mill  would  have  been  worth  for 
the  same  period.  The  charge  does  not  authorize  the  recovery  of 
speculative  damages,  or  what  the  plaintiffs  might  have  made  from 
purchasing  wheat  and  flouring  and  selling  it  at  an  advance. 
Such  profits  are  not  the  gains  and  profits  contemplated.  The 
judge  in  that  case  decided  that  the  anticipated  profits  from 
making  flaxseed  into  oil  could  not  be  recovered ;  that  they  were 
entirely  too  speculative  and  uncertain  to  make  them  a  measure 
of  damages.  The  plaintiff  in  that  case  was  permitted  to  recover 
for  the  loss  of  the  use  of  the  mill  and  machinery.  The  plaintiffs 
in  this  case  only  recovered  for  the  loss  of  the  use  of  the  mill  and 
machinery.  I  think,  upon  that  case,  as  well  as  on  principle,  the 
ruling  at  the  circuit  was  correct.  It  is  most  unjust  to  compel 
the  owner  of  a  mill  ot  other  machinery  to  lose  the  entire  use  of 
his  mill  or  machinery  during  the  time  defective  machinery  is 


628  OASES  IN  THE  SUPREME  OOUBT. 

Davis  V.  TalcoU. 

nndergoing  repairs,  and  be  permitted  to  recover  barely  the  oo0t 
of  putting  it  in  the  condition  the  contract  required  it  to  be  put 

When  a  contractor  undertakes  to  perform  a  contract  to  erect 
a  building,  or  ^ut  a  mill  or  other  machinery  in  operation,  he 
ought  to  be  holden  to  indemnify  the  other  party  against  the  loss 
of  the  use  of  the  building,  mill  or  other  machinery,  after  the  ex- 
piration of  the  time  for  performance  of  the  contract.  And  in 
case  it  was  defectiyely  made,  he  should  indemnify  the  party  for 
the  loss  of  the  use  of  the  property  for  the  time  necessarily  re- 
quired to  repair  it  and  put  it  in  order. 

If,  however,  I  am  wrong  in  this  view  of  the  case  as  a  general 
rule,  yet  the  peculiar  and  definite  character  of  this  agreement 
will  take  it  out  of  that  rule.  The  defendants  had  their  engine 
in  readiness  to  put  in.  It  was  objected  to  as  insufficient,  as  in 
fact  it  was.  The  defendants,  in  consideration  that  the  plaintiffs 
would  allow  them  to  put  their  machinery  into  the  mill,  promised 
and  agreed  that  they  would  pay  to  the  plaintiffs  nSi  damages, 
losses,  injury  and  expenses  which  they  should  suffer  or  incur  by 
reason  of  the  insufficiency  of  the  machinery.  Upon  that  consid- 
eration the  plaintiffs  did  allow  the  defendants  to  put  in  such  n»- 
ehinery,  and  it  was  put  in  accordingly. 

This  is,  in  the  language  of  the  learned  justice  in  Blanckard  ▼. 
Ely^  "a  contract  on  good  consideration,  by  which  the  vendor 
stipulated  expressly  to  indemnify  the  vendee  in  respect  to  the 
loss  of  profits  arising  firom  the  defect  against  which  he  contracts  " 

A  new  trial  must  therefore  be  denied. 

HoTT,  J.  eoncnrred. 

Marvin,  J.  dissented  on  the  question  of  damages* 

Kew  ^ial  denied. 

[NiAQiRA  Obnkral  Term,  February  7,  1858.  TaggaHt  Marvin  and  Boyl^ 
Justices.] 
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Tlie  defendant,  being  the  owner  of  the  soil  in  a  highway,  sold  to  P.  a  bank  of 
sand  therein,  in  front  of  the  plaintiff's  premises,  where  he  resided.  P.,  in 
taking  away  the  sand,  dng  down  four  or  five  feet  below  the  surface  of  the 
ground,  for  a  distance  of  some  three  rods,  opposite  the  qbintiff 's  land.  The 
excavation  was  about  eight  feet  from  the  plaintiff's  fence,  and  the  earth 
had  partially  caved  in,  to  within  about  four  feet  of  the  fence,  but  none  of 
the  plaintiff's  earth,  or  fences,  or  improvements  had  been  in  the  least  dis- 
turbed.   Hdd  that  no  action  would  lie  for  damages. 

This  was  an  appeal  bj  the  defendant  from  a  judgment  enter^ 
ed  upon  the  report  of  a  referee,  and  from  an  order  entered  at  a 
special  term,  denying  a  motion  to  set  aside  said  report  and  the 
judgment  entered  thereon. 

S.  H.  Not'tkropy  for  the  appellant 

Oao.  Hastings^  for  the  respondent. 

Bff  the  Courts  Johnson,  J.  I  am  tmable  to  perceive  any 
ground  upon  which  this  action  can  be  sustained  against  tte  de- 
fendant. There  is  no  dispute  about  the  facts,  at  least  as  to  those 
which  lie  at  the  foimdation  of  the  action.  The  defendant  was 
the  owner  of  the  soil  in  the  highway.  The  plaintiff  owned  the 
premises  a^acent,  up  to  the  highway.  The  defendant  sold  to 
one  Pratt  a  bank  of  sand,  within  the  bounds  of  the  highway, 
which  was  suitable  for  building  purposes,  and  which  Pratt  had 
the  privilege  of  remofing ;  but  he  was  not  to  dig  so  as  to  injure 
the  highway  or  the  plaintiff's  premises.  The  bank  was  partly  or 
wholly  in  front  of  the  plaintiff's  premises,  on  which  he  had  built 
and  planted  shrubbery,  and  resided.  Pratt,  in  taking  sand,  dug 
down  four  or  five  feet  below  the  surface  of  the  ground  for  a  dis- 
tance of  some  three  rods,  in  front  of  the  pluntiff 's  premises,  which 
front  on  the  road  about  twenty  rods.  It  does  not  appear  that 
tiie  earth  has  been  disturbed  at  any  of  the  usual  points  of  ingress 
and  egress,  but  the  diggmg  was  all  north  of  the  bars  and  gate. 
The  excavation  was  some  eight  feet  from  the  plaintiff's  fence, 
and  the  earth  had  partiaUy  caved  in  to  withm  about  four  foetof 
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the  plaintiff's  fence ;  but  none  of  his  earth,  or  fences,  or  any  of 
his  improvements  had  been  in  the  least  disturbed.  It  appears 
from  the  evidence,  that  to  build  up  a  solid  wall  of  masonry  in 
front  of  the  plaintiff's  premises  would  cost  from  $50  to  $60,  but 
that  by  plowing  and  scraping  the  sand  and  earth  in  the  road, 
the  excavation  could  be  filled  and  the  surface  restored  to  its 
former  condition,  substantially,  for  a  comparatively  trifling  sum- 
The  referee  found  and  reported  the  damages  at  $50,  the  cost  of 
building  a  solid  wall.  There  is  no  view  in  which  this  decision' 
can  be  sustained*  The  action  is  brought  for  an  injury  done  to 
the  plaintiff's  premises.  But  if  any  injury  has  been  done  for 
which  the  law  will  afford  the  plaintiff  redress,  it  was  not  done 
by  the  defendant.  The  land  was  his,  subject  only  to  the  public 
easement.  The  plaintiff  had  no  more  right  or  interest  in  it  than 
any  other  citizen,  except  that  of  an  unobstructed  passage  be- 
tween it  and  his  premises  at  all  necessary  and  convenient  points, 
where  he  was  accustomed  to  enter  and  depart. 

If  there  was  a  bank  of  sand,  valuable  for  building  purposes, 
any  portion  of  which  could  be  removed  without  prejudice  to  the 
publik  easement,  or  the  plaintiff's  right  of  ingress  and  egress, 
the  defendant  had  a  perfect  right  to  remove  it  or  sell  it  He 
sold  it,  but  was  careful  to  stipulate  that  no  more  of  it  should  be 
removed  than  could  be  done  without  injury  to  the  highway,  or  to 
the  plaintiff.  If  Pratt  went  on  and  committed  a  wrong,  in  vio- 
lation of  his  stipulation,  the  defendant  is  not  responsible.  Tratt 
was  not  his  servant  or  agent,  or  acting  under  his  audxority,  while 
infringing  upon  the  plaintiff's  rights.  But  I  am  of  opinion  that 
had  the  defendant  himself  done  the  acts  complained  of,  no  action 
could  have  been  maintained  by  the  plaintiff. 

It  is  quite  manifest  that  all  the  injury  done  to  the  plaintiff  is 
the  disagreeable  and  unsightly  appearance  of  this  excavation  in 
front  of  his  premises.  He  had  no  passage  way  at  that  p(»nt, 
which  was  interfered  with.  His  premises  were  fenced,  so  as  to 
prevent  any  entrance  upon  diem  north  of  the  gate  whore  the 
OKcavation  was  made.  So  that  neither  his  right  of  passage  upon 
we  highway  was  disturbed,  or  interfered  with,  nor  his  right  or 
convenience  of  ingress  or  ^ess  from  and  to  the  highway.    Bxr 
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clasive  of  these  rights  the  defendant  had  the  entire  control  aad 
interest.  The  soil  was  his,  with  all  the  materials  which  nature 
had  placed  there,  and  he  could  dig,  take,  nse  and  sell,  to  any  ex- 
tent compatible  with  the  full  and  secure  enjoyment  of  the  ease- 
ment by  the  public. 

So  long  as  nothing  was  thrown  upon  the  plaintiff's  land,  and 
nothing  diverted  or  taken  from  it,  he  could  have  no  right  of  ac- 
tion. The  whole  doctrine  as  to  the  extent  to  which  one  may  U0e 
his  own  property  without  being  liable  for  damages,  is  reviewed 
and  reaffirmed  in  the  case  of  Raddiff  v.  Mayor  4*c.  of  Brook- 
lyn,  (4  Camst.  196.) 

The  decisi9n  of  the  referee  was  wrong,  and  the  judgment  en* 
tered  upon  the  report  must  be  reversed. 

[Monroe  General  Term,  March  7, 1863.  Sdden,  T.  R.  Strong  and  Johnson^ 
Jostices.] 


Kenton  i;^;  Seels  7. 


A  toll  gatherer,  at  a  gate  upon  a  plank  road,  has  a  right  Co  demapd  toll  in 
advance,  for  the  distance  which  a  person  is  to  travel,  after  passing  snch 
gate,  before  reaching  the  next  gate. 

This  was  an  appeal  by  the  plaintiff  from  a  judgment  of  the  Mon- 
roe county  court.  The  action  was  commenced  before  a  justice  of 
the  peace  to  recover  a  penalty  of  the  defendant  for  taking  exces- 
sive toll.  {See  lR.&8d  ed.  719,  hS  60,  (51 ;)  Iamb  ofim, 
p,  281,  §  47 ;  Id.  p.  852,  ch.  287.)  The  facts,  as  agreed  upon 
by  the  counsel  for  the  parties,  were  briefly  these :  The  defend- 
ant was  a  toll  gatherer  on  the  Rochester  and  Qreeoe  phnk  road, 
at  their  west  gate.  The  road  is  less  than  five  miles  in  length, 
and  is  laid  out  over  a  traveled  road.  There  are  two  toll  gates 
on  sud  road,  at  a  distance  of  three  miles  from  each  other.  The 
plaintiff  came  from  the  west  terminus  of  the  road,  to  the  west 
gate,  in  a  vehicle  drawn  by  two  horses,  and  die  toll  gatherer 
eotiipelled  him  to  pay  six  cents.    The  jostioe  rendered  a*  judg- 
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xnent  for  the  defendant,  for  costs  of  suit,  and  the  county  court 
affirmed  the  jndgment 

C.  H.  Cko'kj  for  the  a|>pellant 

Farrar  4*  ChumaserOf  for  the  respondent 

mBy  the  Court,  JohnsoKi  J.  The.  action  was  tried  before  the 
justice  npon  a  state  of  facts  agreed  npon  by  the  parties.  The 
stipulation  does  not  show  that  the  defendant  as  toll  gadierer 
demanded  or  received  any  thing  more,  than  the  legal  rate  of  toU, 
for  the  distance  the  plaintiff  had  already  trayeled,  and  expected 
to  travel,  and  did  in  fact  afterward  travel  npon  the  plank  road. 
The  only  question  raised  by  the  facts  agreed  npon,  is  whether 
a  toll  gatherer  at  a  gatei^as  the  right  to  exact  toll  of  a  traveler 
before  permitting  him  to  pass,  for  any  distance  beyond  the  gate 
in  the  direction  such  traveler  is  journeying. 

It  is  clear  that  the  toll  gatherer  must  necessarily  have  this 
right  in  cases  where  there  is  but  a  single  gate.  Any  other  rule 
wouI4  impose,  upon  a  bridge  company  for  instance,  or  a  plank 
road  company  having  a  short  road,  the  burthen  of  keeping  up 
two  gates,  or  else  permitting  travelers  in  all  cases  to  travel  one 
way  free  of  charge.  I  do  not  perceive  that  the  fact  of  the  com- 
pany having  two  gates  affects  the  principle,  provided  the  toll 
gatherer  at  the  first  gate  takes  toll  only  to  the  second  gate,  and  the 
gate  keeper  at  such  second  gate  exacts  nothing  for  the  distance 
between  the  two  gates,  over  which  the  traveler  has  passed. 
Thb  right  to  exact  toll  in  advance  cannot,  I  apprehend,  be  rea- 
Boiidi>ly  questumed.  The  case  agreed  upon  only  shows  that  the 
plank  road  eompany,  whose  gate  keeper  the  defendant  was,  had 
two  gates  vfOB.  their  road,  one  at  or  near  the  eastern  terminus 
and  the  other  about  a  mile  and  a  half  from  the  western.  The 
plaintiff  came  upon  iihe  road  at  the  western  terminus,  and  the 
defendant  enoled  toll  from  thence  to  tiie  eastern  gate,  which  the 
plaintiff  paid.  There  is  nothing  in  the  case  to  show  that  the 
plaintiff  did  not  at  the  time  expect  to  travel  over  the  load  to  tibe 
eastern  gate;  nnr  that  he  did  not  in  &ot  travel  that  fistanoe;  nor 
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that  aay  toll  was  exacted  at  the  eastern  gate.  We  are  not  to 
assnme  that  the  plaintiff  made  any  pretense  to  the  defendant^ 
that  he  was  not  expecting  to  trayel  the  distance  for  which  toU 
was  exacted  and  paid;  nor  tiiat  he  did  not  in  fact  travel  it^  in 
the  absence  of  all  proof  or  concession  of  the  fftct  The  question 
is  not,  th^efore,  whether  any  wrong  has  been  done  in  fiu^t,  but 
whether  the  defendant  had  the  right  to  take  toll  in  advance  for 
the  distance  it  was  expected  and  admitted  the  plaintiff  was  to 
travel  after  passing  the  gate.  The  right  to  exact  toll  from  gate 
to  gate,  and  for  the  whole  distance  where  a  road  is  partly  fin- 
ished and  bnt  one  gate  erected,  is  well  settled.  {Ctarten  v.  Sloan^ 
decided  ai  general  term  in  this  district  September^  1651.  Mid* 
lory  V.  Atisti»j  7  Barb.  626.  Stewart  v.  Rich^  1  Caines,  182. 
The  People  v.  The  Kingston  and  Middletown  Turnpike  Co^ 
23  Wend.  193.)  That  it  may  in  all  ca*s  be  rightfully  exacted 
in  advance,  seems  to  me  to  follow  from  the  necessity  of  the  case. 

Judgment  of  the  county  court  affirmed. 

'     [MoKROE  GsvBaAL  TsKM,  Huv^  7»  1858.    ShUkn,  T.  R,  Strong  and  Matf- 
ion^  Joatices.] 


8.  R.  Wayne  Jt  J.  B.  Watnb  vs.  Sherwood. 

8.  being  the  owner  of  a  canal  boat,  made  a  conditional  sale  thereof  to  the  d»> 
fendant^  bbt  the  title  was  not  to  pass,  or  be  transferred^  until  certain  prom- 
issory notes,  giren  by  the  defendant  for  the  purchase  money,  should  be 
paid.  The  defendant  then  transferred  his  tight,  and  delivered  the  boat 
to  B.  iHKNn  the  egress  condition  and  agreement  that  B.  woaM  pay  audi 
promissory  notes.  B.  made  an  absolute  sale  of  the  boat  to  the  plalntift» 
and  warranted  the  title,  without  their  haTing  any  notice  of  S.'8  claim;  and 
B.  received  the  fell  pay  therefor.  The  plaintifb,  having  paid  the  amount 
of  the  notes,  to  8.,  and  taken  indefsements  of  the  same,  from  hkn,  without 
recourse,  brought  an  action  thereon.  AU,  that  In  equifythe  boat  was  the 
fend  fer  the  payment  of  the  notes;  that  the  plaiatlA,  wars  fbe  ansfgnnns 
of  both  B.  and  8.,  invested  with  the  rights  and  subject  to  the  xesponaiblll* 
ties  of  each,  as  to  the  defendant;  and  that  while  they  held  the  fend  as 
their  own,  the  notes  must  be  regarded  as  satisfied,  in  their  hands*;  and 
Chait  oonsaquently  the  action  wonld  not  He. 
Vol.  XVI.  80 
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Appeal  by  the  plaintiffs,  from  a  jadgment  entered  npon  the 
report  of  a  referee.  The  complaint  was  upon  seven  promissory 
notes,  each  of  $100,  and  each  payable  to  the  order  of  Frederick 
Silence  at  the  Rochester  Oity  Bank,  and  each  bearing  date 
October  28;  1847  ]  on  which  the  plaintiffs  claimed  to  recover 
$819,70.  The  defendant,  by  his  answer,  denied  all  indebtedness 
to  the  plaintiffs.  He  also  denied  that  the  notes  had  been  trans- 
ferred to  the  plaintiffs ;  or  that  they  were  the  holders  or  own- 
ers of  the  notes ;  or  that  the  same  were  due  and  nnpaid.  And 
he  alledged  that  each  and  all  of  said  notes  had  been  paid  by  him, 
the  defendant ;  and  that  on  the  15th  of  March,  1848^  he  sold 
and  delivered  to  one  Charles  Bates  of  Clarkson,  the  canal  boat 
^  Emory,''  on  which  sale  the  said  Bates  assumed  and  undertook 
to  pay  the  said  notes  as  they  should  respectively  fall  due ;  that 
subsequently  the  said  Bates  sold  and  delivered  the  same  boat 
to  the  plaintiffs,  who  assumed  to  pay,  discharge,  and  satisfy  said 
promissory  notes  as  they  should  fall  due ;  that  at  that  time  the 
said  notes  were  in  the  hands  of,  and  owned  by  one  Frederick 
Silence,  the  payee  in  the  said  notes  named.  The  plaintiffs  in ' 
their  reply  denied  that  the  notes  had  been  paid ;  or  that  by  any 
agreement  or  undertaking  with  Charles  Bates,  or  with  any  other 
person  or  persons,  they  assumed  to  pay,  discharge,  and  satisfy 
the  said  notes.  They  also  djBuied  that  the  said  notes  were 
taken  up,-  and  the  amount  paid  Frederick  Silence,  in  pursuance 
of  any  agreement,  understanding,  &c. ;  and  they  denied  that  the 
defendant  was  released  from  the  payment  of  the  said  notes ;  or 
that  the  plaintiffs  had  received  any  consideration  from  any  per- 
son^  and  assumed  to  pay  said  notes,  &c.  The  cause  was  referred 
to  a  referee,  and  heard  by  him ;  who  reported  in  Sskvor  of  the 
defendant. 

jK  B.  Jewetti  for  the  appellants^ 

O.  M.  Benedict^  for  the  respondent. 

By  the  Courts  Johnson,  J.    After  a  careful  consideratian 
of  this  case,  I  have  come  to  the  conolusion  that  the  deoiaioQ  of 
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the  referee  is  clearly  correct  and  must  be  sustabed.  The  case 
is  briefly  this.  Bilence  owned  the  boat,  and  made  a  conditional 
sale  to  the  defendant,  which  sale  would  be  complete,  so  as  to 
vest  the  title  to  the  boat  in  the  defendant,  npon  the  payment  of 
the  notes  in.  question  upon  which  this  action  is  brought.  Until 
the  notes  were  paid,  the  defendant  had  the  equitable  title  only  as 
between  him  and  Silence,  and  his  situation  was  analogous  to  that 
of  a  mortgagor  of  personal  property.  The  defendant  then  sold  his 
right  to  Sates,  and  delivered  the  boat,  upon  the  express  condition 
.  that  he,  Bates,  should  pay  the  notes.  The  equitable  title  was  then 
in  Bates,  liable  to  be  forfeited  by  the  non-payment  of  the  notes. 
Bates  then  sold  the  boat  to  the  plaintiffs  and  warranted  the 
title,  by  an  express  warranty.  But  the  plaintiffs,  by  this  pur* 
chase  and  warranty,  obtained  no  title  to  the  boat,  at  least  none 
which  they  chose  to  assert  against  Silence.  They  only  obtained 
the  right  to  acquire  the  legal  title,  upon  the  payment  of  the 
notes  to  Silence.  The  notes  in  the  hands  of  Silence  represented 
the  legal  property  and  title  in  the  boat.  In  order  to  obtain  the 
title,  therefore,  and  make  the  purchase  complete  in  fiict  as  well  as 
in  form,  the  plaintiffs  concluded  to  advance  to  Silence  the  amount 
of  the  notes,  and  thus  the  legal  and  equitable  title  were  again 
united  in  them. 

They  did  voluntarily  what  their  vendor  was  bound  to  do,  as 
between  him  and  the  defendant.  Whether  the  notes  were  in 
fact  paid  to  Silence,  or  merely  transferred  by  him  to  the  plain- 
tiffs, on  receiving  from  them  the  amount  due,  makes  no  difier- 
ence,  except  as  it  determines  the  question  whether  the  drfense 
is  of  a  legal  or  equitable  character.  If  it  was  a  payment,  the 
defense  is  a  legal  one,  the  notes  were  canceled,  and  no  action 
can  be  maintained.  If  they  were  not  paid,  but  were  transferred 
to  the  plaintiffs  for  the  express  purpose  of  keeping  them  alive, 
then. the  question  is  whether  the  plaintiffs,  having  acquired  the 
legal  title  by  advancing  the  money,  can  hold  the  entire  interest 
in  the  boat  as  against  the  defendant  and  recover  tiie  purchase 
price  (^  him  also. 

We  have  several  times  held  in  this  district  that  an  equitaUo 
defense  might  be  set  up  to  defiaat  an  xogust  recovery  in  a  legal 
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action.  Had  the  defendant  paid  Silence,  he  would  haye  acquired 
the  legal  title  to  the  boat,  according  to  his  contract  And  then 
Bates  conld  have  perfected  his  title  in  no  other  way  than  by 
paying  to  the  defendant  the  amount  he  hasi  agreed  to  pay  to 
Silence*  It  is  clear,  I  think,  that  Bates,  by  undertaking  to  trans- 
fer  a  title  which  he  had  not,  but  which  was  still  in  another, 
eould  not  place  the  defendant  in  any  worse  situation  than  he 
was  in  before  such  transfer.  And  the  plaintiffs  acquired  no 
rights  other  than  Bates  had.  They  are  in  equity  the  assignees 
merely  of  Bates'  interest,  and  took  that  interest  subject  to  all 
the  equities  between  him  and  the  defendant.  It  results  there- 
fore in  this,  that  if  the  plaintiffs  collect  the  notes  of  the  defend- 
ant)  he,  the  defendant,  will  be  entitled  to  the  boat  from  them, 
according  to  his  agreement  with  Silence,  whose  obligations  in 
this  reqpect  they  have  assumed,  being  the  assignees  of  his  rights. 

It  would  be  grossly  ineqiritable  to  permit  the  plainiaffs 
to  reooyer  the  amount  of  the  notes,  and  keep  the  boat,  and 
then  drive  the  defendant  to  prosecute  Bates  for  not  paying 
the  notes  according  to  his  agreement.  This  would  be  pladng 
the  defendant  in  a  position  that  neither  Silence  nor  Batea 
ever  could  have  placed  him  in.  Bates  never  could  have  ac- 
quired the  title  without  the  payment  of  the  notes,  and  if  Silence 
had  compelled  the  defendant  to  pay  under  the  contract,  the  title 
would  €0  instcmii  have  vested  in  the  latter,  and  then  had  he 
brought  his  action  against  Bates,  upon  the  agreement  to  pay, 
and  collected  the  amount,  the  title  would  have  vested  in  Bates  ac- 
cording to  the  condition  of  the  original  agreement  to  sell.  There 
is  no  privity  of  contract  whatever  between  the  plaintiffs  and  the 
defendaat  exoept  as  the  plaintiffs  are  the  assignees  of  Silence. 
And  the  obligation  on  the  part  of  the  defendant  to  pay  the  pur- 
chase price  of  the  boat,  is  balanced  by  a  corresponding  obliga- 
tion on  the  part  of  Silence  and  his  assignees,  to  transfer  tiie 
title  to  the  boat  upon  such  payment  Complete' equity  ia  there- 
fore done  now  between  all  the  parties  to  the  transaotion,  except 
as  between  the  plaintiffs  and  Bates.  And  he  is  liable  to  tibrai 
en  the  breach  of  his  warranty  of  title. 

It  i»  teue  tiiat  equity  will  subrogate  the  friamtift  to  all  tiie 
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jrif^tB  of  Silence,  but  it  will  impose  upon  them  all  his  obliga- 
tions also.  Had  these  plaintiffs  purchased  the  boat  of  the  de- 
fendant with  wanranty  of  title,  instead  of  Bates,  they  wonld  then 
have  stood  in  precisely  the  position  in  which  they  claim  to  stand 
now.  But  the  equities  between  Bates  and  the  defendant  inter- 
vene as  an  insurmountable  barrier  to  the  validity  of  such  claim. 
The  boat,  in  equity,  was  the  fund  for  the  payment  of  these 
notes.  The  plaintiffs  are  the  assignees  of  both  Bates  and  Si- 
lence, invested  with  the  rights  and  subject  to  the  responsibilities 
of  each,  as  to  the  defendant,  and  while  they  hold  the  fund  as 
their  own,  the  notes  must  be  regarded  as  satisfied  in  their  hands. 

It  is  insisted  by  the  plaintiffs'  counsel  that  the  case  does  nbt 
show  that  the  defendant  sold  the  boat  to  Bates,  subject  to  the 
payment  of  these  notes  to  Silence,  and  that  the  referee  unwar- 
rantably assumed  that  fact  The  whole  case  turns  upon  this 
point,  and  if  no  such  fact  appears,  the  defense  fails.  Because 
in  the^absence  of  all  evidence,  I  think  the  presumption  would 
be,  that  Bates,  having  bargained  for  the  boat  with  the  defend- 
ant, and  taken  the  delivery,  and  retained  possession,  the  latter 
undertook  to  dispose  of  the  entire  boat,  and  not  a  mere  equitable 
interest. 

The  law  infers  that  the  rights  acquired  by  a  purchaser  are  as 
complete  as  the  change  of  possession  indicates,  where  the  terms 
«nd  oonditionB  of  such  sale  are  not  disclosed.  But  this  fact  is 
fully  admitted  by  the  pleadings.  The  defendant  in  his  answer 
alledges  that  he  sold  the  boat  to  Bates,  and  that  Bates  under- 
took and  agreed  to  pay  these  notes,  and  that  Bates  sold  to  the 
plaintiffs,  who  also  agreed  to  pay  the  said  notes.  The  plaintiff's 
in  their  reply  deny  explicitly  that  they  agreed  with  Bates  to  pay 
these  notes,  but  carefully  omit  to  controvert  the  other  part  of  the 
allegation,  that  Bates  agreed  to  do  so,  in  his  purchase  from  the 
defendant.  The  allegation  is  material,  and  its  truth  is  admitted 
by  the  omission  to  controvert  it. 

The  question  of  fraud  as  agidnst  the  defendant  in  favor  of  a 
bona  fide  purchaser,  does  not  arise  in  thdTcaae.  If  the  plaintiffs 
intended  to  set  that  up  they  should  have  A>ne  so  against  the  claim 
of  Silenos.    Bat  having  paid  off*  Silence,  or  purchased  in  his 
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title,  they  are  bound  to  take  notice  of  the  equities  of  the  defend* 
ant,  against  Silence. 

The  decision  of  the  referee  was  correct,  and  the  judgment 
must  be  affirmed. 

[Monroe  General  Term,  March  7»  1853.     Seldon,  T.  R,  Strang,  and  Joki^ 
son.  Justices.] 


BUROETT  VS.  BiSSELL. 

Where  a  person,  contracting  to  purchase  land,  cuts  timber,  contraiy  to  the 
terms  of  the  contract,  he  will  not  thereby  lose  his  equitable  ownership  of 
the  timber  severed,  where  he  subsequently  entitles  himself  to  a  conyeyanoe 
under  the  contract;  unless  the  timber  has  been  sold  by  the  Tendor,  after 
its  seyerance,  to  a  bona  fide  purchaser.  If  it  has  been  so  conyeyed,  he  is 
entitled  to  an  account  of  it,  from  the  vendor,  and  to  be  allowed,  or  paid,  its 
value. 

But  the  equitable  right  of  such  purchaser,  or  of  any  person  claiming  under 
him,  cannot  be  enforced,  against  the  legal  right  of  the  vendor  to  take  and 
dispose  of  the  timber. 

Having  wrongf\ilIy  cut  the  timber,  neither  the  purchaser,  nor  any  <me  claim- 
ing under  him,  has  any  titie  to  equitable  relief  in  regard  to  it,  without  fhlly 
performing  his  contract 

And  if,  previous  to  such  performance,  the  vendor,  in  the  exercise  of  his  legal 
right,  expends  labor  and  money  in  getting  out  the  timber  and  sending  it  to 
market,  he  has  a  lien  upon  the  timber  to  the  extent  of  such  expenditure, 
and  he  cannot  be  compelled  in  equity,  upon  the  vendee's  performing  his 
contract,  to  surrender  the  timber,  without  repayment  of  his  advances,  and 

.  comp^bsation  for  his  labor. 

Where  a  person  claiming  Under  the  purchaser,  takes  such  timber  from  the  pos- 
session of  the  vendor,  and  Is  sued  by  the  latter  in  a  legal  action,  for  its  value, 
he  may  set  up,  in  his  defense,  his  equitable  right,  under  the  purchaser. 
And  if  the  purchaser  has  performed  his  contract,  or  tendered  a  performance, 
so  as  to  be  entitled  to  a  conveyance,  the  defense  of  the  defendant,  against  a 
recovery  beyond  the  amount  of  the  plaintiff's  lien,  will  be  complete. 

This  was  an  appeal  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee,  in  favor  of  the  plaintiff^  for  fSSOO^M, 
besides  costs.  The  action  was  brought  to  recover  damages  for 
the  wrongful  taking  of  400  sticks  of  {nne  timber.    The  defeodr 
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ant|  in  his  answer,  claimed  to  be  the  owner  of  the  timber  under 
a  purchase  thereof  at  a  sale  upon  executions  issued  against  Moses 
P.  Little.  The  referee  found  the  following  facts  :  That  Reuben 
Bobie  and  Moses  H.  Lyon,  being  the  owners  of  two  tracts*  of 
land  situate  in  the  county  of  Steuben,  agreed,  on  the  9th  of 
March,  1847,  to  sell  the  same  to  Little,  for  the  sum  of  $2086, 
payable,  $500  on  the  1st  of  November  thereafter  and  the  residue 
in  three  equal  annual  installments,  with  interest ;  that  there  was 
a  clause  in  the  contract  forbidding  the  cutting  of  timber ;  that 
there  was  an  agreement  underwritten  that  the  vendee  might  cut 
to  make  payments,  and  might  continue  to  cut  as  long  as  he  kept 
up  the  payments ;  that  the  vendee  made  some  payments,  but 
was  in  arrear  of  payments  to  a  large  amount,  and  being  so  in 
arrear,  cut  timber  and  commenced  drawing  it  to  the  river  ;  that 
while  he  was  still  cutting  and  drawing,  the  sheriff,  by  virtue  of 
sundry  executions  against  Little,  levied  upon  the  timber  as  his ; 
that  after  the  levy  and  before  the  sale,  Bobie  &  Lyon  claimed 
the  timber  and  sold  it  to  the  plaintiff ;  that  after  such  sale,  they 
gave  notice  to  the  assignees  of  Little,  (who  had  made  an  assign- 
ment of  his  property,)  that  unless  they  paid  up  the  money  due 
on  the  contract,  in  thirty  days,  they  would  declare  the  contract 
forfeit ;  that  the  assignees  did,  within  the  thirty  days,  tender 
the  amount  due,  which  tender  had  been  kept  good ;  that,  after 
such  tender,  the  sheriff  sold  on  the  execution  against  Little,  and 
one  Lowery  bid  in  the  timber,  paid  the  amount  of  the  bid  to  the 
extent  of  the  executions,  and  the  balance  of  the  bid  to  the 
assignees  of  little,  who  accepted  it,  and  relinquished  in  &vor  of 
Lowery  all  claim  to  the  timber ;  that  Lowery  sold  to  the  defedB- 
ant  the  whole  timber,  who  took  it  to  market  and  sold  it ;  that 
after  the  defendant  took  the  timber,  Bobie  paid  back  to  the 
plaintiff  the  amount  of  money  that  the  plaintiff  had  paid  him  on 
the  purchase ;  that  the  plaintiff  had  before  this,  and  immediately 
after  the  purchase,  drawn  the  timber,  about  one  half  of  it,  to  the 
landing  from  which  the  defendant  had  taken  it ;  that  the  pay- 
ment of  the  iponey  back,  by  Bobie,  was  to  said  plaintiff,  and  not 
on  a  rescinding  of  the  contract.  The  referee's  conclusions  of  law 
from  the  fbregobg  &ct8,  were,  that  Little  having  cut  the  timber 
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when  he  had  no  right  to  cut,  the  timber  so  seyered  became  the 
property  of  the  vendors  of  the  land,  and  they  had  a  perfect  right 
to  take  and  dispose  of  the  same ;  and  having  done  so,  the  pur^ 
chaser  under  them  acquired  a  perfect  title  to  the  timber,  of  which 
he  could  not  be  divested  by  any  subsequoBt  act  of  Bobie  &>  Ly- 
on, and  therefore  that  he  was  entitled  to  recover  the  value  of  the 
timber. 

J.  HerroHj  for  the  appellant 

R.  Campbell^  {or  the  respondent 

By  the  Courts  T.  B.  Strong,  J.  The  contract  between  Lyoa 
ec  Robie  on  one  side  and  Little  on  the  other,  for  the  siAe  by  the 
former  to  the  latter  of  the  land  upon  which  the  timber  in  ques- 
tion was  then  standing,  provides,  in  the  body  of  the  contract,  in 
reference  to  the  cutting  of  timber,  that  "  it  shall  not  be  lawfmL 
for  the  party  of  the  second  part,  or  any  assignee  or  other  person 
claiming  under  him,  to  commit  waste  or  damage  on  the  said  land 
by  cuttiAg,  carrying  off,  injuring  or  destroying  any  trees  or  tim* 
her  growing,  lying  or  being  on  the  land,  over  and  above  what 
may  be  necessary  or  proper  for  fuel  and  for  building  fences,  or 
other  improvements  to  be  made  and  erected  on  the  said  land  by 
the  party  of  the  second  part."  And  by  a  mem<Mrandttm  or  (or* 
ther  agreement  at  the  foot  of  the  contract,  which  must  be  re- 
garded as  part  of  it,  it  is  provided  that  '^  said  Little  is  to  have 
the  privilege  of  cutting  timber  on  said  land  for  the  purpose  of 
making  the  above  payments.  And  if  he  makes  the  payments  as 
they  become  due,  he  shall  have  the  right  to  oontinne  to  cut^ 
The  timber  in  controversy  was  not  cut  for  fuel  or  fences  «r  other 
improvements,  and  it  was  cut  after  the  third  installment  of  the 
purchase  money  had  become  due^  and  while  the  wh(4e  of  that, 
and  part  of  the  second  installment  remained  unpaid.  It  is  dear, 
therefore,  that  the  cutting  of  the  timber  was  not  only  not  author* 
ized  by  the  express  permission,  but  was  in  violation  (f  the  express 
prohibition  in  the  contract  It  is  also  clear,  that  at  law  Lyon  A 
Bobie  might  take  the  timber  when  severed  from  the  soil  and 
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dispose  of  it  They  remained  the  legal  owners  of  the  land,  not- 
withstanding the  oontract  of  sale,  and  were  the  legal  owners  of 
the  timber  after  its  severance,  having  at  law  all  the  incidents 
of  such  ownership.  {Maoers  v.  WaU,  8  Wend.  104.  Suffem 
V.  Townsend^  9  John,  85.  Cooper  v.  Stower,  Id.  881.  Pierre- 
poni  V.  Barnard,  5  Barb.  864.)  lu  equity,  however,  the  rights 
of  the  parties  to  the  contract  were  different.  According  to  the 
equitable  rule  applicable  to  the  case,  Lyon  &  Bobie,  after  the  exe- 
cution of  the  contract,  were  trustees  of  the  land  for  Little,  and  he 
was  a  trustee  of  them  for  the  purchase  money.  They  were 
seised  of  the  land  {or  hia  use,  with  a  lien  upon  it  for  the  money 
to  be  paid,  and  he  was  the  owner  of  the  land.  {iStory^e  Eq.  Jur. 
789,  790,  1212.  Kidd  v.  Dennism,  6  Barb.  17.  Watson  v. 
Le  Row,  Id.  481.  Swartwout  v.  Burr,  1  Id.  499.)  This  jMrin- 
ciple  did  not  warrant  the  cutting  of  the  timber  in  opposition  to 
the  terms  of  the  contract,  but  I  do  not  perceive  any  good  reason 
for  holding  that  Little  lost  his  equitable  ownership  of  the  timbei^ 
by  cutting  it  and  thereby  converting  it  into  personal  property. 
It  would  be  manifest  injustice  to  allow ,  a  vendor  in  a  contract 
for  the  sale  of  real  estate  to  retain  and  have  the  benefit  of  tim- 
ber, buildings,  stone  or  other  thing  of  value  which  was  part  of 
the  land,  taken  from  it  after  the  contract,  by  the  vendee,  although 
wrongfully,  if  the  vendee  subsequently  entitles  himself  to  a  con^ 
veyance  under  the  contract.  In  my  opinion  the  vendee  in  such 
a  case  retains  his  equitable  right  to  the  property  severed,  in  like 
manner  as  to  the  land,  unless  it  has  been  conveyed  by  the  ven^ 
dor  fbfter  its  severance,  to  a  bona  fide  purchaser ;  axul  if  it  has 
been  so  conveyed,  he  is  entitied  to  an  account  of  it  from  the*^ 
vendor  and  to  be  allowed  or  paid  its  value  at  the  time  it  was 
'  taken  by  the  latter.  But  the  equitable  right  of  little  or  any 
person  claiming  under  him  in  the  present  case  could  not  be  en- 
forced against  the  legal  title  of  Lyon  d&  Bobie  to  take  and  dis- 
pose of  the  timber  until  they  could  be  required  to  give  a  deed 
nnd^  the  contract.  Having  wrongfully  cut  the  timber,  Little 
could  not,  nor  could  any  one  under  him,  have  any  title  to  equity 
ble  refief,  in  regard  to  it,  without  fully  performing  his  contract 
Until  such  performance,  Lyon  6c  Bobie  nught,  in  the  exercise 
Vol.  XIV.  81 
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of  their  legal  right,  themaelyes  get  out  the  timber  ^d  prepare 
and  send  it  to  market,  or  they  might  sell  it  and  thereby  trans- 
fer the  same  right  to  the  purchaser.  They  sold  it  to  the  plaintiff 
before  the  contract  ^vas  performed  on  the  part  of  Little,  bnt  I 
think  the  proof  sufficiently  shows  that  the  plaintiff  at  the  time 
had  knowledge  of  Little's  claim ;  he  therefore  acquired  no  greater 
right  than  Lyon  &  Robie  had,  which  was  the  legal  title  subject 
to  the  equitable  right  of  Little.  He  stood  in  their  place,  with 
precisely  their  rights,  and  nothing  further.  The  plaintiff,  upon 
his  purchase,  removed  a  portion  of  the  timber  to  a  landing  upon 
the  river,  with  a  view  of  sending  the  timber  to  market,  and  in 
that  way  expended  labor  and  money  to  a  considerable  amount. 
To  the  extent  of  that  expenditure,  the  plaintiff  had,  in  my  judg^ 
ment,  a  lien  upon  the  timber,  and  he  could  not  be  compelled  in 
equity  to  surrender  the  property  without  repayment  of  his  ad- 
vances, and  compensation  for  his  labor.    The  expenditures  were 

*  rightfully  made  at  the  time ;  it  could  not  be  foreseen  with  cer- 
tainty, that  the  contract  for  the  land  would  be  performed  on  the 
part  of  Idttle,  and  a  state  of  things  exist  which  would  call  for  a 

^  deed  under  it  from  Lyon  d&  Robie ;  and  it  would  be  gross  injus- 
tice to  take  the  timber  from  him  without  full  reimbursement 
and  payment.  If  Lyon  &  Robie  had  retained  the  timber  and 
incurred  expenses  in  relation  to  it  in  a  similar  way,  and  Little 
or  any  person  claiming  under  him — assuming  that  a  right  to  a 
conveyance  of  the  land  exists — ^were  before  the  court  for  a  specific 
performance  of  the  contract  of  sale  by  a  conveyance  of  the  land 
and  timber,  I  entertain  no  doubt  Chat  a  repayment  of  those  ex- 
penses would  be  i^equired  as  a  condition  of  granting  the  relief 
sought  in  respect  to  the  timber.  The  defendanrt  is  substantially 
in  the  position  that  ihe  plaintiff  in  such  a  case  would  occupy. 
He  took  the  timber  from  the  plaintiff,  claiming  under  Little,  and 
is  now  called  Upon  in  a  legal  action  for  its  value.  He  sets  up 
in  Us  defense  his  equitable  right  under  Little,  which  I  think 
he  might  properly  do.  And  if  Little  or  any  person  vtaie)r  Lim 
has  performed  his  contract  with  Lyon  Sc  Robie^  or  done  what  ia 
equivalent  to  it,  and  is  entitled  to  a  conveyance,  and  the  defend- 
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aat  haa  Little's  rights  to  the  timber,  his  defense,  against  a 
recovery  beyond  the  amount  of  the  plaintiff's  lien,  is  complete. 

I  am  satisfied  that  the  contract  between  Lyon  &  Bobie  and 
little  remained  in  force,  in  equity,  at  the  time  of  the  tender  by 
Little's  assignees.  Although  the  payments  had  not  been  made 
as  they  became  due,  Lyon  &  Bobie  had  not  availed  themselves 
of  the  default  to  put  an  end  to  the  contract,  but  on  the  contrary 
they  treated  it  as  subsisting.  Subsequent  to  that  tender.  Rath- 
bone,  who  had  purchased  the  interest  of  Little  in  the  contract  as 
to  the  land,  tendered  to  Lyon  &  Bobie  the  amount  of  the  last 
payment.  The  two  tenders  embraced  the  whole  sum  unpaid  on 
the  Contract,  and  Bathbone  was  then  entitled  to  a  deed.  He 
was  then  in  a  situation  to  enforce  a  specific  performance,  so  far 
as  he  was  interested ;  and  the  defendant,  if  he  had  acquired  the 
rights  of  Little,  was  in  a  situation  to  enforce,  and  avail  himself 
of,  liis  equitable  right  to  the  timber.  The  tender  by  Bathbone 
was  made  the  first  day  of  November,  1850.  The  complaint  ia 
this  action  appears  by  the  certificate  of  the  sheriff  in  the  printed 
case  furnished  the  court,  to  have  been  served  on  the  fourtlx  of 
that  month.  Nothing  remained  to  be  done,  therefore  when  the 
action  was  commenced,  to  perfect  the  defendant's  equity,  assum- 
ing that  he  stood  in  Little's  place. 

The  sale  of  the  timber  under  the  execution  of  Lowry  did  not 
probably,  of  itself,  pass  any  title ;  but  connected  with  the  acts 
of  Little's  assignees,  who  then  had  his  title,  it  amounted  to  a 
conveyance  by  them.  The  rights  of  the  purchaser  at  that  sale 
were  transferred  to  the  defendant 

It  is  contended  on  the  part  of  the  defendant,  that  the  exact- 
ing and  receiving  payment  from  him  by  the  plaintiff,  for  the  use 
of  the  plaintiff's  land,  for  the  storage  of,  or  as  banking  ground 
for,  the  timber,  precluded  the  plaintiff  from  thereafter  setting  up 
a  right  to  the  timber,  or  at  least  for  bringing  this  action  for  a 
wrongful  taking ;  but  I  have  arrived  at  a  different  oonclpsion* 
The  circumstances  disclosed  do  not  show  that  the  plaintiff  in- 
tended thereby  to  relinquish  any  right  to  the  property,  or  give 
any  permission  to  take  it,  but  the  contrary  rather  appears. 

The  position  of  the  plaintiff's  counsel,  that  the  plaintiff's  title 
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to  the  timber  could  not  be  defeated  by  the  acts  of  the  parties  to 
the  contract,  subsequent  to  the  sale  to  him,  is  answered  by  the 
view  already  taken,  that  by  his  purchase  he  acquired  only  the 
legal  title,  subject  to  the  equity  before  mentioned.  It  was  un- 
doubtedly competent  for  thos6  parties,  even  as  against  him,  to 
keep  the  contract  in  force,  and  for  the  owners  under  little  to 
perform  Little's  obligation,  and  thereby  become  entitled  to  the 
property,  to  the  extent  of  their  equities. 

It  follows  from  what  has  been  stated,  that  the  plaintiff  was 
entitled  to  a  report  in  his  favor  for  something ;  but  what  amount 
cannot  be  ascertained  from  the  evidence.  The  referee  allowed 
him  the  full  value  of  the  timber,  which  was  wrong.  The  judg- 
ment upon  the  report  must  therefore  be  reversed,  and  a- new  trial 
granted ;  the  costs  to  abide  the  event. 

[Monroe  Qeneral  Term,  March  7, 1863.  Scldetij  Johnson  and  T.  R,  Strong , 
Justices.] 


YoRKs  VS.  Peck  and  others,  adm'rs,  &c.  and  Lahphire. 

Wbero  a  noli  is  made  by  two  persons,  which  in  terms  is  joint  only,  upon  the 
death  of  one  of  the  makers,  the  surviving  maker  only  is  liable  upon  it; 
unless  it  appears  by  direct  proof,  or  the  facts  of  the  case  warrant  the  infer- 
ence, that  the  parties  intended  it  should  be  joint  and  several. 

If  such  an  intention  is  expressly  proved,  or  may  be  inferred  ftom  the  trans- 
action, the  note  wiU  be  treated  as  if  it*  was  joint  and  several;  and  in  that 
case  the  personal  representatives  of  the  deceased  makef  are  liable  for  its 
payment. 

So  held  where  the  discharge  of  a  mortgage,  to  effect  which  the  note  was  given, 
was  admitted  by  the  deceased  maker  to  be  an  accommodation  to  him,  and 
the  note  was  signed  by  him  under  an  arrangement  with  his  co-maker  that 
a  p^ion  of  the  proceeds  of  the  sale  of  the  mortgaged  premises,  should  be 
applied  in  discharge  of  a  liability  he  had  assumed  for  his  co-maker,  and  it 
was  afterwards  so  applied. 

In  all  cases  of  a  joint  note  given  upon  a  joint  loan  of  money,  or  a  joint  liability 
of  any  kind,  it  will  be  presumed  it  was  intended  the  note  should  be  several 
aa  well  as  joint;  and  effect  will  be  given  td  it  according  to  that  hBAentloii. 
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Bat  whcie  the  deceased  maker  was  a  mere  surety^  sQch  a  presumption  will 
not  be  indulged.  The  responslbilitj  will  not  in  such  a  case,  be  extendodi 
without  proof  of  an  express  agreement. 

This  was  an  appeal  by  the  defendants  from  a  judgment  en- 
tered against  them  at  the  circuit,  upon  the  report  of  a  referee. 
The  action  was  brought  against  the  defendants  upon  a  note  in 
the  following  words : 

^  Canandaigua,  Aug.  1, 1849.    Six  months  from  date,  for  value 
received  we  promise  to  pay  to  the  order  of  J.  M.  Wheeler,  at  the 
Ontario  Bank,  seven  hundred  and  fifty  dollars,  with  interest. 
(Signed)  Aaron  Lamphike. 

Reynold  Peck." 

The  note  was  indorsed  to  the  plaintiff,  by  the  payee,  without 
recourse.  The  defendants  Vinton  Feck,  B.  T.  Leach  and 
Nancy  Peck,  were  sued  as  administrators  of  Reynold  Feck, 
who  died  intestate  in  September,  1849,  and  Lamphire  was  sued 
as  the  surviving  maker.  The  judgment  was  for  the  amoftnt  of 
the  note,  with  interest.  The  other  facts  are  mentioned  in  the 
opinion  of  the  court. 

H.  O.  Chesebro,  for  the  appellants.  I.  Where  one  of  the 
joint  makers  of  a  note  or  bond  dies,  there  can  be  no  recovery 
against  his  estate,  at  law.  The  remedy  of  the  holder  is  against 
the  survivor  alone,  though  he  be  insolvent.  The  d^mplaint  is 
based  upon  that  principle,  and  it  is  the  settled  rule  of  law. 
{Chltti/  on  Bills,  629.  5  Bac.  Ab.  ObUgatum,  D.  4.  7  Id. 
506,  Appeal.)  II.  The  holder  has  no  remedy  against  the  estate 
of  the  deceased  joint  maker,  except  in  eq^uity,  and  upon  the  pre- 
sumption of  the  facts  proved,  .that  there  was  a  mistake  in  making 
the  note  joint  only.  (1  Story^a  Bq.  Jut,  \  162,  andfoUowing  sec- 
tions.) III.  There  are  but  two  classes  of  cases  in  which  courts 
of  equity  afford  relief  against  the  estate  of  the  deceased  joint 
maker.  (1.)  Upon  satisfactory  proof  of  actual  mistake  in  laaking 
the  note  joint  only ;  and  that  the  partips  actually  intended  to 
make  it  several,  but  failed  to  do  so,  through  the  inadvertence  or 
ignorance  of  the  draftsman.  (2.)  In  cases  where  the  bond  or 
note  was  given  to  secure  a  joint  original  liability,  or  for  a  joint 
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loan  of  money  to  the  makers,  as  in  cases  of  partners  in  bnsiness. 
(1  Story^s  Eq.  Jur,  i  162,  dted  above.  Sumner  v.  Pawellj 
2  Merivale,  29.  Rawstone  v.  Parr^  3  RiisseU  Ch.  Rep.  539. 
Thomas  v.  Frazer^  8  Vesey,  89.  United  States  v.  Ouskr 
man,  2  Sumner,  435.  Hunt  v.  RotLsmanier,  1  Peters,  1. 
Minge's  Ex'rs  v.  i^W,  2  fTo^A.  Vir.  Rep.  136.  TFearcr  v. 
Shryock,  6  ^erg-.  4*  iiairfe,  262.)  IV.  This  case  does  not 
come  within  either  of  these  classes.  There  is  no  claim  of  pre* 
tense  that  there  was  any  mistake  in  the  making  of  this  note,  or 
that  it  is  in  any  respect  other  than  it  was  intended  to  be ;  and 
it  is  admitted  by  the  pleadings  that  Peck  was  a  mere  surety 
npon  the  note.  Y.  There  is  no  case  in  which  a  recovery  can  be 
had  against  the  estate  of  a  deceased  joint  maker  of  a  note, 
where  there  could  not  be  a  recovery  if  no  note  had  been  given. 
There  must  have  been  a  liability  to  pay,  independent  of  the  note. 
{See  all  the  cases  above  cited.)  YI.  To  recover  against  the 
estate  of  Peck,  the  plaintiff  must  prove  the  agreement  set  forth 
in  the  complaint,  to  wit:  that  Peck  received  from  Lamphire 
$750  to  hold  as  an  indemnity  for  his  liability  by  reason  of  sign- 
ing this  note.  There  is  no  evidence  whatever  of  any  such 
agreement.  The  testimony  of  Wheeler,  if  it  proves  any  thingi 
does  not  allude  to  any  such  agreement.  The  testimony  of  Lam- 
phire shows  that  no  such  agreement  was  ever  made  between  him 
and  Peck  tis  is  set  forth  in  the  complaint,  or  any  similar  agree- 
ment, and  that  Peck  never  received  a  dollar  of  the  proceeds  of  the 
sale  to  Benham.  Y II.  The  proof  utterly  fails  to  establish  the 
agreement  set  out  in  the  complaint,  and  the  complaint  should 
be  dismissed.  VIII.  The  plaintiff  has  no  claim  to  the  equitable 
interference  of  this  court.  The  case  shows  that  he  purchased 
the  note  after  it  was  due,  and  upon  a  speculation,  for  the  pur- 
pose of  prosecuting  it. 

E^  O.  Lapham,  for  the  respondent.  I.  It  is  conceded  that 
prior  to  the  code  there  was  no  remedy  except  in  a  court  of  equity^ 
against  the  representatives  of  a  deceased  joint  contractor.  The 
recent  case  of  Lawrence  v.  Leak^s  Trustees,  (11  Paige,  80, 
Olid  2  Denio,  577.)  illustrates  the  precise  rule  on  the  subject 
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{Jenkins  v.  Degroot^  1  Caines^  Cases,  121.)  II.  In  equity  the 
court  will  presume  jthe  instrument  was  made  joint  by  mistake, 
except  in  the  case  of  a  naked  surety.  {Carpenter  v.  Provoost, 
2  Sandf.  Rep.  587.  Hunt  v.  Rtnismanier,  8  Wheaton,  174  * 
to  214.)  III.  The  proofs  taken  in  this  case  clearly  show  that 
the  deceased  joint  contractor  was  not  a  mere  surety.  On  the 
contrary,  the  credit  was  given  to  him  and  he  received  the  tAoIc 
benefit.  Wheeler  discharged  his  debt  against  Lamphire,  and 
took  ihe  promise  of  him  and  Peck  for  the  benefit  of  Peck ;  for  the  • 
avails  of  Wheeler's  mortgage  were  paid  to  Peek,  and  applied  to 
discharge  his  liabilities.  lY.  The  reason  of  the  rule  at  law 
was  that  one  being  charged  de  bonis  prop,  and  the  other  de 
bonis  test,  they  could  not  be  joined,  not  being  liable  to  the  same 
judgment.  All  distinction  between  actions  at  law  and  in  equity 
having  been  abolished,  judgments  may  now  be  rendered  as  de- 
crees were  formerly  made,  charging  the  defendants  in  difierent 
rights.  There  is  no  necessity  for  an  action  at  law  against  the 
survivor  and  a  separate  action  aginst  the  representatives  of  *the 
deceased  contractor,  {Ricart  v.  Townsend,  6  Hmo.  Pr,  Rep. 
460.  Report  of  Comers  on  Code,  126,  note  to  sec.  118,  old 
section  98.     Code,  sec.  118.    Van  Santvoord?s  Plead.  120.) 

By  the  Court,  T.  R.  Strong,  J.  Where  a  note  is  made  by 
two  persons,  which  in  terms  is  joint  only,  upon  the  death  of  one 
of  the  makers,  the  surviving  maker  only  is  liable  upon  it ;  un- 
less it  appears  by  direct  proof,  or  the  facts  of  the  case  warrant 
the  inference,  that  the  parties  intended  it  should  be  joint  and 
several.  (7  Bac.  Abr.  Bowriet^s  ed.  249.  Stores  Eq.  Jur. 
i  162  to  164.  Bradley  v.  BurweU,  8  Dtnio^  61.  Hunt  v. 
Rotismanier,  8  Wheat.  174.  1  Peters,  1,  16.  Carpenter  v. 
Provoost,  2  Sand.  537.)  K  such  an  intention  is  expressly  proved, 
or  may  be  inferred  from  the  transaction,  the  note  will  be  treated 
as  if  it  was  joint  and  several,  and  in  that  case  the  personal  rep- 
resentatives of  the  deceased  maker  are  liable  for  its  payment. 
{Same  cases.)  In  all  cases  of  a  joint  note  given  ilpon  a  joint 
loan  of  money,  or  a  joint  liability  of  any  kind,  it  will  be  pre- 
sumed it  was  intended  the  note  should  bo  several  as  well  as 
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joint ;  and  effect  witl  be  given  to  it  according  to  that  intention. 
But  where  the  deceased  maker  was  a  mere  surety,  such  a  pre- 
sumption will  not  be  indulged ;  the  responsibility  will  not  in 
such  a  case  be  extended  without  proof  of  an  express  agreement. 
The  rule,  limiting  the  liability  upon  a  joint  undertaking,  on  the 
death  of  one  of  the  promisors,  to  the  survivor,  belongs  to  the 
conynon  law ;  that  in  respect  to  reforming  the  contract,  and  at- 
taching a  liability  to  the  estate  of  the  deceased,  belongs  to  equity ; 
but  this  court  has  general  jurisdiction  both  in  law  and  equity. 

It  is  supposed  on  the  part  of  the  plaintifE^  that  the  doctrine  of 
the  common  law  referred  to,  arose  from  the  inability  under  that 
system  to  enforce  a  responsibility  uj^n  a  joint  promise  against 
both  the  surwvor  and  the  estate  of  the  deceased  joint  debtor ; 
the  same  judgment  against  the  survivor  and  the  representatives 
not  being  proper ;  and  that  the  same  rule  should  not  prevail 
under  the  code,  which  authorizes  such  a  judgment  as  any  par- 
ticular case  requires.  In  this  I  cannot  concur.  The  principle 
results  from  the  form  of  the  contract.  (7  iSoc  Abr,  Bauvier's 
cd.  250.)  The  parties  have  so  contracted.  It  would  add  to  the 
liability,  which  the  parties  have  by  their  contract  assumed,  to 
make  the  estate  of  the  deceased  liable.  The  only  mode  in  which 
the  liabilty  has  ever  been  extended,  in  equity,  has  been  by  re- 
forming the  contract  upon  the  idea  of  a  mistake,  and  making  it 
several  as  well  as  joint.     {Authorities  above  citecL) 

In  Lawrence  v.  The  Trustees  of  the  Leake  and  Watts 
Otphan  Housey  (11  Paige,  80,)  it  was  decided  that  the  estate 
of  a  deceased  copartner  or  joint  debtor  could  not  be  reached  by 
a  suit  in  chancery,  without  averring  and  proving  that  the  sur- 
viving'debtors  were  insolwit;  that  there  was  no  concurrent 
remedy  in  equity  and  at  law  for  the  recovery  of  the  debt ;  and 
that  the  statute  limiting  the  time  for  the  commencement  of  suits 
which  were  exclusively  of  equitable  cognizance,  did  not  begin  to 
run  until  the  survivors  become  insolvent.  This  decision  was 
affirmed  in  the  late  court  of  errors.  (2  Denio,  577.)  If  this 
doctrine  is  applicable  under  the  code,  it  would  seem  to  be  fatal  to 
a  joint  action  against  a  surviving  and  the  representatives  of  a 
deceased  joint  contractor,  except  in  cases  where  the  sorrivor  is 
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imsoWent.  Perhaps  the  rule  was  proper  only  while  the  equita^ 
ble  and  legal  jarisdictions  were  distinct  and  vested  in  distinct 
courts,  under  the  general  rule  that  resort  should  not  be  had  to  a 
court  of  equity  when  there  was  an  adequate  remedy  at  law.  It 
is  not  necessary  in  this  case  to  express  any  opinion  upon  the 
question. 

The  present  action  is  analogous  to  a  suit  in  equity  in  the  late 
court  of  chancery  against  the  representatives  of  a  deceased  joint 
debtor,  upon  the  insolvency  of  the  survivor.  The  surviving 
debtor  is  a  proper  party.  {Story's  Eq.  PL  §  167.  WUkinson 
V.  Henderson,  1  Mj/lne  4*  Keen,  582.)  No  objection  was 
made  as  to  the  sufficiency  of  the  proof  of  insolvency.  As  the 
note  in  question  is  joint  only,  it. was  necessary  in  order  to  en- 
title the  phuntiff  to  recover,  that  it  should  appear  a  several  as 
well  as  a  joint  liability  was  intended.  It  is  shown  by  the  evi- 
dence that  Jonas  M.  Wheeler  held  a  mortgage  for  $750  upon 
real  estate  owned  by  the  defendant  Lamphire,  worth  over  $1500, 
which  mortgage  was  the  only  incumbrance  on  the  premises; 
that  Lamphire  entered  into  an  agreement  with  Charles  S.  Ben- 
ham,  to  convey  to  him  the  premises,  free  of  incumbrance,  and 
applied  to  Wheeler  to  take  dther  security  and  release  the  prem- 
ises from  the  mortgage,  giving  as  a  reason  thiA  he  wanted  to 
sell  the  property  and  ^ve  a  clear  title.  Lamphire  proposed  to 
give  a  note  signed  by  himself  and  Reynold  Peck,  the  intestate 
of  the  other  defendants,  for  the  amount  due.  Some  time  af- 
terwards Wheeler  met  Peck  and  informed  him  of  the  applica- 
tion and  proposal  of  Lamphire,  and  told  him  that  he,  Wheeler, 
would  not  give  np  the  mortgage  and  take  a  note  unless  it  was 
to  accommodate  him.  Peck.  PeckftBknswered,  "  I  don't  t^w,  I 
am  on  too  much  for  him  now ;  at  any  rate  I  shall  not  go  on  for 
him  unless  I  can  get  the  avails  of  the  property."  Lamphire  sub- 
sequently brought  and  delivered  the  note  in  suit  to  Wheeler, 
who  gave  him  therefor  a  discharge  of  the  mortgage.  Wheeler 
afterwards,  and  before  the  maturity  of  the  note,  transferred  it 
to  the  plaintiff  The  evidence  further  shows  that  at  the  time 
Peck  signed  the  note,  it  was  agreed  between  him  and  Lamphire 
that  the  latter  should  pay,  out  of  the  prooeeds  of  the  sale  to  Ben- 
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ham,  an  order  which  Peck  had  given  for  Lamphire'a  acoomxnoda- 
tion ;  that  at  or  about  this  time  Feck  released  his  lien  upon  the 
premises  under  a  judgment  he  held  againflt  Lamphire  as  security 
for  signing  and  indorsing  for  the  latter,  upon  the  like  under- 
standing in  regard  to  the  payment  of  part  of  the  proceeds  of  the 
sale  to  Benham  to  satisfy  the  said  order ;  that  on  the  same  day 
the  mortgage  was  discharged,  Lamphire  conveyed  the  premises 
to  Benham  and  received  at  the  time  in  cash  $900  and  about  that 
time  a  note  for  $600,  which  sums,  with  $100  received  by  him 
when  the  agreement  of  sale  was  executed,  were  the  consideration 
of  the  conveyance ;  and  that  three  days  afterwards  the  order, 
amounting  to  about  $950,  was  paid  out  of  the  proceeds  of  the 
sale.  There  is  no  proof  of  an  eipress  agreement  that  the  liabil- 
ity of  the  makers  of  the  note  in  question  should  be  several  as 
well  as  joint,  but  I  think  the  court  is  bound,  upon  the  ft/sts  dis- 
closed, and  under  the  authority  of  well  established  principles,  to 
presume  that  such  was  the  intention  of  the  parties.  In  Hunt 
V.  Rouamanierj  (8  WheaL  174,)  Chief  Justice  Marshall  says, 
<<  the  course  of  Ihe  court  seems  to  be  uniform,  to  presume  a  mis- 
take in  point  of  fact,  in  every  case  where  a  joint  obligation  has 
been  given  and  a  benefit  has  been  received  by  the  deceased 
obligor.  No  preof  of  an  actual  mistake  is  required.  The  ex- 
istence of  an  antecedent  equity  is  sufficient  In  cases  attended 
by  precisely  the  same  circumstances,  so  far  as  respects  mistake, 
relief  will  be  given  against  the  representatives  of  a  deceased 
obligor,  who  had  received  the  benefit  of  the  obligation,  and  re- 
fiised  against  the  representatives  of  him  who  had  not  received 
it"  Here  the  intestate  was  not  a  mere  surety.  He  was  dis- 
tinotlyix)ld,  before  he  signed  the  note,  that  the  mortgage,  for  a 
discharge  of  which  the  note  was  made,  would  not  be  given  up 
and  a  note  taken,  unless  it  was  to  accommodate  him.  By  uniting 
in  tiie  note,  thereafter,  he  virtually  requested  the  discharge  of 
the  mortgage,  for  the  note,  and  conceded  that  it  would  be  for 
his  accommodation.  Besides,  the  note  was  signed  by  him  under 
an  arrangement  with  Lamphire,  that  a  sum  larger  than  the 
amount  of  tibe  note,  of  the  proceeds  of  the  sale  of  the  mortgaged 
premises,  with  a  view  to  which  sale  the  note'  was  made,  should 
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be  applied  in  discharge  of  a  liability  he  had  assumed,  and  it  was 
afterwards  so  applied.  This  proves  that  the  transaction  was 
for  his  accommodation.  It  is  true  that  the  liability  referred  to 
was  that  of  a  surety,  but  it  was  nevertheless  a  valid  debt  against 
him.  His  responsibility  for  Peck  was  not  increased,  but  dimin- 
ished, by  the  note.  The  makers,  in  effect,  purchased  Wheeler's 
lien,  for  the  purpose  of  a  sale  df  the  land,  and  the  application  of 
over  $900  of  the  avails  upon  the  intestate's  liability  as  surety, 
which  purpose  was  carried  out.  The  release  of  the  lien  was  at 
the  request  of  and  to  benefit  both,  and  both  received  a  benefit 
from  it.  A  strong  equitable  obligation  against  both,  and  each,  to 
pay  the  debt  to  Wheeler,  was,  in  my  opinion,  thereby  created, 
from  which  it  must  be  presumed,  a  several  as  well  as  a  joint 
liability  upon  the  note  was  intended.  If  Wheeler,  at  the  re- 
quest of  Iiamphire  and  Peck,  and  to  accommodate  the  latter,  had 
loaned  upon  their  joint  note  $750,  which  by  agreement  between 
Peck  and  Lamphire  was,  with  a  further  sum  of  $200,  to  be  ap- 
plied to  pay  a  debt  of  Lamphire  to  Peck,  and  both  sums  were  so 
applied,  it  would  not  be  doubted,  I  think,  that  there  was  an 
equity  in  favor  of  Wheeler  against  each,  from  which  the  court 
would  attach  to  each  a  several  liability  upon  the  note.  That,  in 
principle,  is  this  case. 

The  evidence  is  somewhat  variant  from  the  allegations  in  the 
complaint,  in  regard  to  the  a^greement  between  Peck  and  Lam- 
phire upon  which  the  note  was  signed  by  Peck ;  but  no  objec- 
tion on  that  account  appears  to  have  been  made  at  the  trial,  and 
it  is  apparent  that  the  defendants  were  not  misled  by  the  vari- 
ance, to  their  prejudice.  {Codey  §  160.)  The  allegations  were 
not  unproved  ''in  their  entire  scope  and  meaning.''  (}  171.) 

If  the  views  expressed  are  correct,  the  judgment  appealed  firom 
as  against  the  appellants  is  not  erroneous. 

Judgment  affirmed. 

[MoNRoc  GmRAL  TtRJC,  March  7, 1858.  Sdden,  Mnson  and  T.  R.  Strong, 
JnsiicM.] 
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Pecrees  were  made  hj  a  surrogate,  Ibr  the  payment  of  legacies  by  an  execu- 
tor, which  decrees  were  removed  by  him,  by  appeal,  to  the  court  of  appeals, 
where  they  were  affirmed,  and  remitted  to  the  surrogate,  to  be  execnted. 
Subsequently  the  executor  was  removed  from  his  trust,  by  a  decree  of  the 
surrogate,  ft-om  which  he  appealed.  While  his  appeal  was  still  pending,  E. 
and  M.  were,  by  a  decree  of  the  surrogate,  appointed  administrators  of  the 
estate,  with  the  will  annexed ;  and  they  applied  to  the  smrrogate  for  on 
order  or  decree  that  the  legacies  be  paid  out  of  the  effects  of  the  estate, 
according  to  the  force  of  the  original  decrees.  Held^  that  the  decrees  for 
the  payment  of  the  legacies,  and  their  affirmance  in  the  court  of  appeals, 
fixed  the  rights  of  the  parties,  and  rendered  the  matter  res  judicata.  That 
the  administrators  with  the  will  annexed  had  succeeded  to  all  the  right» 
of  the  executor,  and  were  subject  to  all  his  duties  in  regard  to  the  payment 
of  debts  and  legacies;  and  that  it  was  the  duty  of  the  surrogate  to  enter- 
tain their  application,  and  make  such  order  or  decree  thereon  as  was  just 

Held  alsOf  that  the  pendency  of  the  appeal  taken  by  the  executor  was  no 
objection  to  such  application. 

This  was  an  appeal  by  James  Bowers  and  others,  from  a 
decree  of  the  surrogate  of  the  county  of  Queens.  The  facts  are 
set  forth  in  the  opinion  of  the  court. 

A.  Thompson^  for  the  appellants. 

Litchfield  4*  Trcuy^  for  the  respondents. 

By  the  Court,  Brown,  J.  The  appellants,  Bowers  and 
others,  are  entitled  to  four  several  legacies  under  the  will  of 
Peter  Marks,  deceased*  Decrees  were  made  for  their  payment, 
by  the  surrogate  of  the  county  of  Queens,  against  Conrad  Bowers, 
the  executor,  which  were  remoyed  by  him  by  appeal  to  the  gen- 
eral term  of  this  court,  and  from  thence  to  the  court  of  appeals, 
where  they  were  aflSrmed,  and  remitted  to  be  executed.  Since 
the  affirmance  of  the  decrees,  Conrad  Bowers  has  been  removed 
from  his  office  as  executor,  by  a  decree  of  the  surrogate,  from 
which  he  has  also  appealed.  And  the  respondents  in  this  pro- 
ceeding, Moody  Emerson  and  Isaac  Mills,  have  been  appointed 
administrators  of  the  estate,  with  the  will  annexed.    The  appeal 
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taken  by  Oonrad  Bowers  was  pending  when  these  proceedings 
were  instituted. 

After  the  appointment  of  Emerson  and  Mills  as  administra- 
tors, the  appellants  applied,  by  petition,  to  the  surrogate,  for  an 
order  or  decree  that  the  legacies  be  paid  out  of  the  effects  of  the 
estate,  according  to  the  force  of  the  decrees.  The  respondents 
appeared  and  litigated  the  question  of  their  liability,  and  the 
surrogate  dismissed  the  application ;  from  which  this  appeal  is 
brought. 

The  decrees  for  the  payment  of  the  legacies,  and  their  aflBrm- 
ance  in  the  court  of  appeals,  fixed  the  rights  of  the  parties,  and 
in  respect  to  the  petitioners  and  those  representing  the  estate 
of  Peter  Marks,  deceased,  the  title  of  the  one  to  receive,  and  the 
obligation  of  the  other  to  pay,  whenever  there  are  assets  of  the 
estate  sufficient  for  that  purpose,  is  no  longer  an  open  question. 
It  is  res  judicata.  The  respondents  are  mistaken  in  supposing 
the  decrees  are  personal  against  Conrad  Bowers,  and  that  they 
are  not  bound  by  them.  They  have  succeeded  to  Bowers'  rights 
as  executor,  and  are  subject  to  all  his  duties  in  regard  to  the 
payment  of  debts  and  legacies,  to  the  same  extent  as  if  they  had 
been  named  as  executors  in  the  will.  (2  R.  S.  72,  §  22.)  Sec- 
tion 45  of  the  same  act,  (2  R.  S.  90,)  in  respect  to  the  payment 
of  debts  and  legacies,  provides  for  the  payment  of  the  specific 
and  general  legacies  bequeathed  by  the  will.  And  if  there  be 
no  sufficient  assets,  then  the,  general  legacies  shall  abate  in 
equal  proportions.  Such  payment  may  be  enforced  by  the  sur- 
rogate, in  the  same  manner  as  he  may  enforce  the  return  of  an 
inventory.  The  application  of  the  appellants  was  to  enforce  the 
payment  of  the  legacies,  for  which  they  had  the  judgment  of  the 
court  of  last  resort.  It  was  the  duty  of  the  surrogate  to  enter- 
tain the  application,  and  make  such  further  order  or  decree  for 
that  purpose  as  was  just,  reference  being  had  to  the  effects  of 
the  estate  in  the  hands  of  the  respondents  to  be  administered. 
The  pendency  of  the  appeal  by  Conrad  Bowers  was  no  good  an- 
swer to  the  facts  charged  in  the  petition.  One  of  the  primary 
duties  of  the  respondents,  as  representatives  of  the  estate  of 
Marks,  is  the  payment  of  these  legacies.     Should  the  decree  for 
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their  sabstitntion  as  administratorfi  with  the  will  annexed,  be 
reversed,  and  Conrad  Bowers  be  restored  to  the  position  he  has 
lost,  provision  will  doubtless  be  made  to  protect  them  in  exe- 
cuting any  decree  the  surrogate  may  make  in  this  proceeding. 

The  order  or  decree  appealed  from  is  reversed,  with  costs  to 
the  appellants,  to  be  paid  out  of  the  estate. 

[Orange  General  Term,  April  4, 1863.    Barculo,  Mtown  and  8.  B.  Stmmg, 
Justices.] 


Van  Wicklen  t».  Paulson. 

Rent,  not  yet  due,  is  not  a  chose  in  action.  It  is  a  part  of  the  realty,  and 
passes  as  such,  with  the  estate. 

Where  the  owner  of  land  executes  a  lease  thereof,  for  a  teiai  of  yean,  and 
during  the  existence  of  the  term,  sells  the  land  to  another,  and  Qonreys  the 
same  by  deed,  tlvB  rent  which  hat  nol  yet  accrued  does  not  go  to  the  grantee 
by  assignment  fVom  the  grantor,  but  he  takes  it  as  an  incident  of  the  estate 
in  reversion. 

The  grantor  is  not,  therefbre,  in  respect  to  such  rent,  the  "  assignor  of  a  thing 
in  action  or  contact,"  within  the  meaning  of  sectioD  899  of  the  code. 
Hence,  if  he  is  examined  as  a  witaesa  ibr  the  plaintiff,  inan  aotloD  brought 
by  the  grantee  in  the  deed,  against  the  lessee,  for  rent,  this  wiU  not  entitle 
the  defendant  to  offer  himself  as  a  witness  in  his  own  behalf. 

This  was  an  appeal  by  the  defendant,  from  a  judgment  en- 
tered upon  the  report  of  a  referee.  The  actiou  was  brought  to 
recoyer  of  the  defendant  $133,83,  rent  of  certain  premises  in 
Brooklyn.  The  referee  reported  in  favor  of  the  plaintiff;  for 
that  sum.  The  only  question  in  the  case  is  stated  in  the  opin- 
ion of  the  court. 

Samuel  WUlis,  for  the  appellant. 

Livingston  Livingston,  for  the  plaintiff. 
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By  the  Courts  Brown,  J.  I  shall  consider  whether  the  de- 
fendant Paulson  was  entitled  to  the  benefit  of  his  own  testimony, 
upon  the  hearing  before  the  referee.  He  was  the  tenant  of  cer- 
tain premises  in  Brooklyn,  under  a  lease  executed  to  him  by 
John  A.  Hughes,  for  the  term  of  one  year  from  the  first  day  of 
Mj^y,  1850,  reserving  8400  yearly  rent,  payable  quarterly,  on 
the  Ist  days  of  August,  November,  February  and  May ;  Hughes 
being  at  the  time  the  owner  of  the  demised  premises  in  fee.  On 
the  1st  of  December,  1850,  the  plaintiff  became  the  owner  in 
fee,  under  a  deed  of  conveyance  from  John  A.  Hughes,  and  the 
action  was  brought  to  recover  a  portion  of  the  rent  which  had 
become  due  and  payable  after  the  execution  and  delivery  of  the 
deed.  The  defense  was  that  in  November,  1850,  the  lease  was 
rescinded  and  the  premises  surrendered  up  to  Hughes,  the  lessor, 
according  to  a  mutual  agreement  between  him  and  the  lessee 
Paulson.  Upon  the  hearing  the  plaintiff  called  and  examined 
John  A.  Hughes  as  a  witness,  and  thereupon  the  defendant  of- 
fered himself  as  a  witness  in  his  own  behalf,  upon  the  ground 
that  Hughes  was  the  assignor  "  irf  a  thing  in  action  or  contract," 
within  the  meaning  of  §  399  of  the  code  of  procedure.  He  was 
objected  to  as  incompetent,  and  rejected  by  the  referee.  The 
correctness  of  this  decision  is  the  only  question  upon  this  appeal. 

The  actbn  was  to  recover  rent  reserved  in  the  lease,  which 
was  not  due  and  payable,  and  of  which  a  small  part  only  had 
accrued,  when  the  conveyance  was.consummated.  The  plaintiff 
took  the  estate,  and  his  right  to  the  rent,  from  Hughes ;  but  did 
he  take  either  as  the  assignee  of  a  contract,  or  of  a  chose  in 
action?  Is  the  rent  a  chose  in  action,  or  does  he  become*  en  ti- 
tled to  it  under  a  contract  assigned  to  him,  or  as  an  incident  of 
the  grant  of  the  reversion  of  the  estate  out  of  which  it  issues  ? 
Bent  is  an  incorporeal  heraditament,  that  is,  a  right  issuing  out 
of  a  thing  corporate.  It  is  not  the  thing  corporate  itself,  but 
something  collateral  thereto.  {Co,  Lit.  19,  20;  2  Black.  Cwn. 
20.)  '^  Rent,  or  rendtr,  reditus,  signifies  a  compensationA  or  re* 
turn ;  it  being  in  the  nature  of  an  acknowledgment  or  recompense 
given  for  the  possession  of  some  oorporeal  inheritttnce.  It 
must  be  a  certain  pirofiii  issuing  out  of  lands  and  tenements  oor^ 
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poreal ;  that  is,  from  some  inheritance  whereunto  the  owner  or 
grantee  of  the  rent  might  (anciently)  have  recourse  to  distrain." 
{Id.  41.)  Unless  specially  reserved,  rent  follows  the  estate  in 
reversion.  It  is  an  incident  to  the  reversion,  though  not  insep- 
arably so.  The  rent  may  be  granted  away,  reserving  the  rever- 
sion, and  the  reversion  may  be  granted  away,  reserving  the  rent 
by  special  words.  But  by  a  general  grant  of  the  reversion  the 
rent  will  pass  with  it  as  incident  thereto :  though  by  grant  of 
the  rent,  generally,  the  reversion  will  not  pass.  The  incident 
passes  with  the  grant  of  the  principal  but  not  e  canverso,  for 
the  maxim  of  the  law  is  accessortum  non  dticit  sed  sequitur 
suum  principale.  {Co.  LUt.  142, 148,  151,  162.  2  Bl  Com. 
176.  Dernarest  v.  Willard,  8  Cowen,  206.)  The  lease  deter- 
mines the  duration  of  the  term  granted,  the  amount  and  the  kind 
of  rent  reserved,  and  when  and  where  it  is  payable,  but  it  is  not 
the  body  or  thing  out  of  which  the  rent  issues ;  for  that  is  lands 
and  tenements  corporeal.  If  there  be  an  eviction  by  the  land- 
lord himself  or  by  a  title  paramount,  the  rent  ceases.  Nor  can 
the  rent  reserved  upon  a  demise  for  years  or  a  greater  term  of 
time  which  has  not  accrued,  and  is  not  due  and  payable,  be  re- 
garded as  a  chose  in  action.  The  term  is  applied  exclusively  to 
property  in  chattels  personal,  of  which  there  are  choses  in  pos« 
session  and  choses  in  action ;  the  latter  being  those  of  which  a 
man  has  only  the  bare  right  without  any  occupation  or  enjoy- 
ment. (2  Black.  Com.  889.)  This  commentator  asserts,  at 
page  897  of  the  same  volume,  that  "all  property  in  action  de- 
pends entirely  upon  contracts  either  express  or  implied,  which 
are  the  only  regular  means  of  acquiring  a  chose  in  action."  In 
Oilkt  V.  Fairchild,  (4  Denio^  82,)  Chief  Justice  Bronson  thinks 
this  definition  too  narrow,  and  says  the  term  "  includes  all  rights 
to  personal  property  not  in  possession,  which  may  be  enforced 
by  action.  And  it  makes  no  difference  whether  the  owner  has 
been  deprived  of  his  property  by  the  tortious  act  of  another,  or 
by  his  breach  of  a  contract,  express  or  implied.  In  both  cases 
the  debt  or  damages  of  the  owner  is  a  thing  in  action."  {See 
also  2  KerU^  851.)  At  the  time  the  inchoate  or  imperfect  right 
to  the  rent  passed  to  the  plaintiff  under  the  deed,  there  had  been 
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no  tortious  act  or  breach  of  contract,  and  the  tenant's  obligation 
to  pay  the  rent  at  a  future  day  depended  upon  his  being  allowed 
to  take  the  profits  of  the  estate  by  occupation  and  enjoyment 
The  rent  therefore,  which  was  to  accrue,  does  not  fall  within  any 
of  the  definitions  of  a  chose  in  action.  Besides,  it  was  a  part  of 
the  realty,  and  passed  as  such,  with  the  estate.  The  plaintiff 
did  not  take  the  subject  matter  of  the  action  by  assignment  from 
John  A.  Hughes ;  but  he  took  it  as  an  incident  of  the  estate  in 
reversion,  by  force  of  the  legal  principle  to  which  I  have  refer- 
red, and  therefore  the  witness  did  not  stand  in  relation  to  the 
subject  of  the  suit  as  the  assignor  of  a  thing  in  action  or  contract 

The  right  of  the  plaintiff  to  maintain  the  action  in  his  own 
name  does  not  depend  upon  the  code,  but  upon  rules  of  proceed- 
ing which  existed  long  before  that  system  took  effect  (1  it.  & 
739,  §  146.  Id.  747,  §  28.)  The  provisions  of  the  code  did 
however  subvert  two  rules  of  the  common  law — ^that  which  put 
it  out  of  the  power  of  the  assignee  of  a  chose  in  action  not  nego- 
tiable to  maintain  an  action  in  his  own  name,  and  that  which 
forbade  a  witness  interested  in  the  event  of  the  action,  to  give 
evidence  on  the  trial.  To  the  introduction  of  these  innovations 
are  we  indebted  for  sec.  899.  The  supfMresaion  of  one  evil  cre- 
ated another  more  formidable  still.  A  simple  deed  of  assign- 
ment substituted  another  person  jas  plaintiff,  and  the  assignor 
still  having  an  interest  in  the  subject  assigned,  became  a  witness 
and  gave  evidence  in  respect  to  transactions  and  events  of  which 
no  one  had  any  knowledge  but  himself  and  the  defendant  To 
place  the  real  parties  to  the  controversy  upon  a  level,  and  enable 
them  both  to  speak,  sec.  399  was  adopted  as  an  amendment,  and 
has  probably  neutralized  the  mischievous  consequences  which 
followed  the  change  referred  to.  Until  time  and  experience 
shall  introduce  a  more  just  and  comprehensive  spirit  into  the 
taew  system,  the  op^fttion  of  sec  899  should  not  be  enlarged  by 
judicial  construction. 

The  decision  of  the  referee  in  rejecting  the  testim<my  of  tbe 
defendant  was  correct,  and  the  judgment  should  be  affirmed. 

[Orange  Oeneral  Term,  April  4, 1858.  Barcuto,  iBroum  and  8.  B.  Strang^ 
Justicefl.] 
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Emerson  and  Heney  vs.  Bowers,  executor,  &c. 

Where  it  appeared,  before  a  snrrogate,  on  an  applicatioD  by  legatees,  for  the 
removal  of  an  executor,  &c.  that  no  inventory  had  been  filed  by  him ;  thai 
the  executor  was  squandoring  the  estate  in  useless  litigation;  that  he  had 
delivered  over  to  his  attorney  all  the  money  and  mortgages  of  the  estate, 
and  was  ignorant  as  to  what  mortgages  belonged  to  the  estate ;  that  he 
couM  not  read  writing,  or  writo  good  English ;  ahd  that  he  had  little  or  no 
property,  was  not  in  any  steady  or  useM  employment,  kept  no  accounts, 
and  had  no  knowledge  of  the  condition  or  disposition  of  the  trust  property, 
except  what  was  derived  from  his  attorney;  Heidi  that  these  fiu;ts  were 
sufficient  to  justify  the  removal  of  the  executor,  on  the  ground  of  improvi- 
dence and  incompetency. 

Tars  was  an  appeal  by  Conrad  Bowers,  from  a  decree  of  the 
surrogate  of  the  county  of  Queens,  removing  him  from  his  trust 
as  executor  of  Peter  Marks,  deceased. 

H.  H,  Burlock^  for  the  appellant. 

Litchfield  ^  Tracy,  for  the  respondents; 

By  the  Court,  Brown,  J;  The  appellant,  Bowers,  and  one 
Peter  Pinckney,  were  appointed  the  executors  of  the  last  will 
and  testament  of  Peter  Marks,  deceased,  and  letters  were  duly 
issued  to  them  by  the  surrogate  of  the  county  of  Queens. 
Pinckney  had  the  entire  charge  of  the  estate  until  1846,  when 
he  died,  and  Bowers  then  became  the  sole  executor.  The  re- 
spondents are  entitled  to  certain  legacies  given  by  the  will  of 
the  testator,  payable  at  the  death  of  one  John  Marks,  who  is 
still  living.  The  complaint  or  petition,  which  was  filed  with  the 
county  judge,  sitting  as  siirrogate  of  the  county  of  Queens,  on 
the  2d  day  of  May,  1861,  after  setting  out  the  interests  of  ihe 
respbA'dents  in  the  estate,  charges  that  personal  property  of  the 
value  of  $20,000,  upon  the  death  of  t^ckney,  the  co-executor, 
passed  into  the  fa&nd9  of  Bowers,  who  has  since  had  the  entire 
charge  and  management  thereof.  That  no  inventory  had*  been 
filed.  That  the  circumstances  of  Bowers  afford  no  adequate 
security  for  the  due  administration  of  the  estate ;  that  he  i» 
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Bquandering  and  appropriating  the  same  to  his  own  use,  and  has 
already  squandered  a  considerable  portion  thereof.  The  petition 
prayed  that  an  inventory  might  be  filed,  and  Bowers  removed 
•from  his  trust  as  executor,  or  required  to  give  security  for  the 
faithful  execution  of  his  trust,  should  he  be  continued  as  execu- 
tor. The  surrogate  made  a  decree  removing  him  from  his  office ; 
from  which  he  has  appealed  to  this  court. 

Upon  the  hearing  before  the  surrogate,  Bowers  was  examined 
as  a  witness ;  and  a  few  facts  furnished  by  himself,  will  show 
some  of  the  reasons  why  he  should  be  superseded.  Amongst 
the  effects  of  the  estate,  at  the  time  of  his  co-executor's  death, 
was  the  bond  and  mortgage  of  Pascal  B.  Smith,  to  secure  the 
payment  of  $7400,  with  the  interest.  When  asked  whether  he 
had  such  a  mortgage,  he  replied  that  he  did  not  know.  When 
asked  what  he  had  done  with  the  money  and  mortgages  of  the 
estate,  he  said  he  had  delivered  them  all  over  to  his  attorney ; 
and  when  required  to  give  some  reason  for  thus  dispossessing 
himself  of  the  trust  property,  he  replied  that  the  attorney  said 
he  would  be  answerable  for  all  the  damages.  He  further  said, 
he  had  received  from  this  same  attorney,  $1026  for  interest ; 
and  $1000  from  another  person  for  principal,  of  the  trust  prop- 
erty, and  to  secure  its  repayment  he  assigned  to  his  attorney  a 
lease  he  held  for  a  term  of  years,  upon  certain  real  estate  in  the 
city  of  New- York.  He  further  said  he  could  not  read  writing, 
or  write  good  English.  The  evidence  also  disclosed  that  four 
lawsuits,  brought  by  four  different  legatees,  to  recover  legacies, 
were  the  principal  fruits  of  his  administration.  They  were  re- 
moved by  him  from  the  surrogate's  coxurt  to  the  supreme  court, 
and  from  thence  to  the  court  of  appeals.  He  was  beaten 
throughout,  at  a  loss  to  the  estate  under  his  protection  of  $6000, 
in  costs  and  counsel  fees.  He  has  little  or  no  properly,  was 
not  in  any  steady  or  useful  employment,  kept  no  acoonnts,  and 
had  no  knowledge  of  the  condition  or  disposition  of  the  trust 
property,  except  such  as  his  attorney  was  pleased  to  ocMnmuni- 
cate.  K  these  facts  proved  his  circumstances  so  precarious  as  to 
afford  no  adequate  security  for  the  due  administration  of  the 
estate^  then  it  was  the  duty  of  ^  sunrogate  to  require  aeeurity. 
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But  if  they  made  oat  improvidence,  then  he  had  become  ificom^ 
potent,  and  the  surrogate  waa  bound  to  remove  him.  The  but- 
rogate  adopted  the  latter  conclusion,  and  made  a  decree  for  hiB 
removal. 

The  5th  subdivision  of  section  three  of  the  act  concerning  the 
granting  of  letters  testamentary,  (2  R,  S.  69,)  declares  that  no 
person  shall  be  deemed  competent  to  serve  as  an  executor,  who 
upon  proof  shall  be  adjudged  incompetent  by  the  surrogate  to 
execute  the  duties  of  such  trust,  by  reason  of  drunkenness,  im- 
providence, or  want  of  understanding.  Sections  18  and  21  of 
the  same  act  provide,  that  if  after  letters  testamentary  have 
issued,  the  person  appointed  executor  shall  become  incompetent 
by  law  to  serve  as  such,  upon  proceedings  had  before  the  surro- 
gate and  proof  of  such  incompetency,  he  shall  by  order  supersede 
the  letters,  and  the  rights  and  authority  of  such  executor  shall 
thereupon  cease.  The  revisers,  in  their  notes,  say  that  in  many 
states  executors  are  required  to  give  bonds,  like  administrators, 
and  they  hesitated  much  whether  such  a  provision  ought  not  to 
be  introduced  here.  Upon  consideration,  however,  they  adopted 
the  provisions  in  regard  to  security,  and  the  removal  of  the  ex- 
ecutor, in  place  of  demanding  the  bond  at  the  time  the  letters 
issued.  Proof  that  the  person  named  as  executor  is  incompetent 
when  he  applies  for  the  letters  is  enough  to  exclude  him,  and 
proof  that  he  has  become  incompetent  since  is  sufficient  to  su- 
persede him. 

Did  the  proof  furnished  at  the  hearing  establish  the  hat  that 
Bowers  was  incompetent?  The  improvidence  which  renders  & 
man  incompetent,  signifies  want  of  care  and  foresight  in  the  man- 
agement of  whatever  may  be  put  under  his  contrd.  Without 
prudence,  care  and  foresight,  property,  whatever  may  be  its  kind 
or  quality,  is  sure  to  go  to  decay  and  dinunish  in  value.  The 
improvidtenoe  which  the  framers  of  the  revised  statutes  had  in 
contemplation  as  a  ground  of  exclusion,  is  that  want  of  care  and 
foresight  in  the  management  of  property  which  would  be  Skely 
to  render  the  estate  and  the  effects  of  the  intestaite  unsafe  and 
Uable  to  loss  or  to  be  diminished  in  value  by  improvidence  in 
case  administration  should  be  committed  to  such  hqwmdent 
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peraofi.  The  principle  of  ezelusion  in  this  part  of  the  statute  ia 
ba»ed  upon  the  well  knoxm  fact,  that  a  man  who  i»  careless  and 
improvident,  or  who  is  wanting  in  ordinary  care  and  forecast  in 
the  acquisition  and  preseryation  of  property  for  himself,  cannot 
with  safety  be  intrusted  with  the  property  of  others.  {Coope 
Y.  Lcwerre^  1  Barb.  Ch.  Rep.  47.)  The  office  of  executor  is 
one  of  trnst  and  confidence,  and  cannot  be  delegated  to  another, 
The  executor  may — and  it  is  often  indispensable  that  he  should— 
avail  himself  of  the  aid  and  advice  of  professional  men ;  but  he 
eannot,  without  a  gross  dereliction  of  duty,  give  up  to  others  the 
possession  and  control  of  the  trust  estate,  and  leave  them  to  man- 
age it  according  to  theii  own  pleasure.  In  the  present  case,  the 
omission  or  the  inability  of  the  executor  to  make  himself  ac- 
quainted  with  the  nature  and  character  of  the  trust  property, 
the  absence  of  books  of  account  exhibiting  its  situation  and  dis- 
position, with  a  statement  of  his  receipts  and  expenditures, 
affords  clear  and  positive  proof  of  incompetence,  because  unless 
he  knew  what  the  estate  was,  and  where  it  was,  how  could  he 
exercise  any  care  or  skill  or  common  sense  in  its  preservation? 
When  he  suffered  it  to  pass  out  of  his  own  hands  into  those  of 
his  attorney,  he  was  guilty  of  the  grossest  misconduct  and  im- 
providence ;  for  he  vcduntarily  gav#  up  all  his  power  and  authority 
as  trustee,  and  left  the  subject  of  the  trust  to  the  management 
and  the  mercy  of  a  person  whom  the  testator  did  not  select,  and 
who  was  most  probably  a  stranger  to  him  and  the  objects  of  his 
bounty.  One  of  the  worst  dispositions  which  could  be  made  of 
the  property  was  to  put  it  under  the  control  of  a  person  whose 
interests  were  not  in  harmony  with  the  interests  of  those  for 
whom  it  was  ultimately  intended.  Protracted  litigation,  objec- 
tions and  obstacles  interposed  to  just  claims,  which  should  have 
been  met  and  adjusted  in  a  friendly  spirit,  lawsuits  carried  from 
court  to  court  with  the  same  untoward  result,  costs,  counsel  fees 
and  expenses  might  enlarge  the  circle  of  his  worldly  comforts, 
while  they  would  materially  circumscribe  that  of  the  cestuis  que 
tru^L  litigatioii,  protracted  from  the  inferior  tribunals  to  the 
court  of  the  last  resort,  is  a  most  wasting  process  when  applied 
lo  the  eslates  of  the  living  or  the  dead ;  and  the  obligation  of  a 
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trustee,  to  save  the  property  confided  to  his  protection  from  its 
consequences,  is  as  imperative  as  it  is  to  ward  off  waste  and  de* 
etruction  when  it  comes  in  any  other  form.  This  is  the  second 
case  argued  at  this  term,  where  the  papers  show  that  the  trustee 
converted  himself  into  a  man  of  straw,  and  turned  the  entire 
effects  of  the  estate,  together  with  their  exclusive  management, 
into  the  hands  of  his  attorney.  In  both  cases  the  interest  of  the 
cestuis  que  Crust  have  shared  the  same  fate ;  for  both  exhibit 
the  fact  that  one-third  of  the  trust  property  has  been  devoured 
by  the  costs  and  expenses  of  unnecessary  and  useless  litigation. 
The  proof  leaves  no  doubt  of  the  improvidence  and  utter  incom- 
petency of  Conrad  Bowers  to  execute  the  duties  of  his  trust  as 
executor ;  and  I  am  therefore  of  opinion  the  decree  of  the  sur- 
rogate should  be  affirmed,  with  costs. 

[Orange  General  Term,  April  4, 1858.    Barcuio,  Brown  and  £u  B.  Strong, 
Justices.] 


OoDABD  and4>ihers  vs,  Gould  &  Strong. 

By  a  written  contract,  entered  into  by  and  between  the  plaintiffii  and  8.,  F. 
&  Co.,  certain  machinery  was  to  be  manufkctured  by  the  former  and  set  up 
in  the  mill  of  the  latter,  and  the  plaintifb  were  to  remain  owners  of  the 
machinery  until  it  was  paid  for.  The  machinery  was  set  up  in  the  miU, 
according  to  the  contract;  the  mode  of  annexation  being  snch  that  itooald 
be  removed  without  ii\]nry  to  the  building.  Bdd,  that  the  machmeiy  did 
not,  by  the  annexation,  become  part  of  the  realty,  so  as  to  pass  by  a  deed 
of  the  mill  and  lot,  executed  by  8.,  the  owner  thereof;  but  that  it  contin- 
ued to  be  personal  property,  and  to  belong  to  the  plaiotifCs,  so  long  as  the  pur- 
chase money  remained  unpaid ;  and  that  the  plaintiffii  could  maintain  trorer 
therefor,  against  the  grantees  in  the  deed. 

This  action  was  brought  to  recover  damages  for  the  value  of 
certain  goods  and  chattels,  viz.  a  Fourdenier  machine,  shafting 
and  gearing,  &c.  belonging  to  the  plaintiffs,  and  alledged  to 
have  been  converted  by  the  defendants.    The  defendants  de- 
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nied^  by  their  answerj  the  allegations  in  the  complaint,  and 
alledged  that  a  certain  lot  and  bailding,  with  the  appurtenances, 
in  which  building  the  said  machinery  was  put,  and  which  be- 
came a  part  of  said  building  and  the  fixed  machinery  therein, 
was  purchased  by  the  defendants,  and  conveyed  to  them  by  deed, 
from  Samuel  B.  Stoddard  and  wife ;  and  they  averred  that  they 
became  and  were  purchasers  in  good  faith,  without  notice  of  any 
claim  or  title  of  the  plaintiffs,  of  the  said  lot  ai^  building,  and 
the  machinery  so  put  into,  and  annexed  and  fixed  to,  said  build- 
ing. The  plaintiffs,  in  their  reply,  denied  the  allegations  in  the 
answer.  The  cause  was  tried  at  the  Monroe  circuit,  in  July, 
1852,  before  Justice  Pratt,  without  a  jury.  The  plaintiffs' 
Counsel  read  in  evidence  an  agreement,  dated  July  18,  1852, 
between  Goddard,  Rice  '&  Co.  (the  plaintiffs)  of  Worcester, 
Mass.,  and  Stoddard,  Freeman  &  Co.,  of  Rochester,  N.  T.,  6y 
which  the  plaintiffs  agreed  to  make  for  S.  F.  &  Co.,  the  ma- 
dhinery  in  question,  within  two  months,  and  box  it  and  put  it 
on  the  cars,  for  the  sum  of  $3800.  Stoddard,  Freeman  &  Co. 
agreed  to  purchase  the  machinery,  and  to  pay  for  it  the  above 
sum,  part  in  old  machinery,  and  the  balance  in  their  drafts  on 
New-York;  payable  at  different  times ;  and  until  the  said  drafts 
should  mature  and  were  paid,  the  machinery  was  to  continue 
the  property  of  the  plaintiffs.  Stoddard,  Freeman  &  Co.  agreed 
that  their  mill  should  be  ready  to  receive  the  machinery,  when 
completed ;  and  the  plaintiffs  were  to  furnish  a  good  and  suitable 
man  to  superintend  the  setting  up  of  the  machinery,  with  all 
proper  despatch,  and  to  box  and  put  on  the  cars  or  canal  boat, 
the  old  machinery.  The  machinery  was  to  be  carefully  used 
by  Stoddard,  Freeman  &  Co.  and  insured  for  the  safety  of  the 
plaintiffs.  The  plaintiffs'  counsel  admitted  that  $1800,  part  of 
the  purchase  money  of  the  niachinery,  had  been  paid,  but  claimed 
that  two  bills  of  exchange  drawn  by  Stoddard,  Freeman  ic  Co. 
for  $1000  each,  the  remainder  of  the  purchase  money,  remained 
unpaid;  and  said  bills  of  exchange  were  read  in  evidence. 
The  defendants  proved  that  the  machinery  was  placed  in  a  build- 
ing erected  by  Stoddard,  Freeman  d&  Co.  to  receive  it.  It  was 
put  np  by  Mr.  Durant,  a  person  sent  by  the  plaintiffs  for  that 
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purpose.  The  witness  described  the  method  of  putting  up  the 
machinery.  It  was  fastened  to  timbers  ten  or  twelve  inchee 
sqnare  with  screws  half  an  inch  in  diameter  and  six  in<die8  long, 
and  with  bolts  running  through  the  .timbers.  There  were  about 
fifty  of  the  screws  used  in  fastening  the  machine  to  the  timbers. 
The  stands  were  fastened  by  bolts  running  through  the  timbers 
with  a  nut.  There  were  twelve  or  fourteen  stands.  The  ma> 
chine  was  connected  with  the  propelling  power  by  bolts.  It 
was  propelled  by  water.  The  machine  was  in  different  parts. 
The  Fourdenier  part,  presses,  &c.  were  separate  machinery. 
The  presses  were  set  up  together.  The  drivers  were  set  up  in  a 
frame.  The  stands  which  contained  the  drivers  were  about 
eleven  feet  by  eight.  The  frames  of  the  presses  were  4  or  5 
feet  by  8.  The  two  presses  were  fastened  together.  The  dif- 
ferent* machines  were  fastened  to  the  timbers  in  the  building  and 
formed  one  continuous  machine.  The  rags  were  put  into  one 
end  and  came  out  paper  at  the  other  end.  The  machine  oould 
not  be  taken  out  whole  without  cutting  away  the  walls  of  the 
building.  'No  one  of  the  frames  could  be  taken  out  whole  without 
cutting  away  the  walls  of  the  building ;  but  the  machine  could  be 
taken  apart,  and  laid  on  the  floor,  in  half  a  day,  with  hands 
enough.  The  heads  of  most  of  the  bolts  were  on  the  underside 
of  the  timbers,  and  the  nuts  on  the  upper  side.  The  stands  had 
a  flange  through  which  were  screws.  The  bolts  fasten  the 
frames  to  timbers.  It  was  admitted  by  the  plaintiffs  that  the 
legal  title  to  the  real  estate  and  building  in  which  the  machine 
was  placed  was  in  Samuel  B.  Stoddard.  The  defendants  then 
read  in  evidence  a  deed  from  Samuel  B.  Stoddard  and  wife  to 
the  defendants,  dated  May  1,  1851,  recorded  May  10,  1851. 
Conspiration  $100  conveying  in  fee  the  paper  mill  property 
occupied^  by  Stoddard,  Freeman  d&  Co.,  including  the  land  and 
building  in  which  the  above  mentioned  machine  was  plaoed,  as 
testified  to  by  the  witnesses.  This  deed,  after  describing  the 
land  and  water  privileges,  contained  the  following :  ''And  also 
the  buildings  and  erections  on  the  said  parcels  of  land  and  thd 
implements,  tools  and  fixtures  therein  and  appertaining  thereto.'^ 
The  testimony  being  closed,  the  defendants'  counsel  insisted 
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that  the  plaintiffs  were  not  entitled  to  recover.  1st.  Because 
they  had  not  shown  any  title  to  the  machine  which  was  the  suh- 
ject  matter  of  the  action.  2d.  That  inasmuch  as  the  said  ma- 
chine had  become  annexed  and  fixed  to  the  building  erected  to 
receire  it,  with  the  consent  and  by  the  act  of  the  plaintiffs,  its 
character  was  changed  from  personal  to  real  property,  and  the 
title  thereto  passed  to  the  defendants  by  the  conveyance  from 
Stoddard  of  the  real  estate,  as  part  of  the  real  estate  so  con- 
veyed, discharged  of  the  plaintiffs'  lien  for  the  purchase  money. 
8d.  That  the  evidence  established  that  the  machine  in  question 
had  become  fixed  to,  and  had  become  a  part  of  the  realty.  That 
the  defendants  were  purchasers  in  good  faith,  for  a  valuable 
consideration,  of  the  real  estate,  and  of  the  machine  as  part  of 
the  real  estate,  and  were  entitled  to  hold  it  against  the  title  set 
up  by  the  plaintiffs.  4th.  That  upon  the  whole  case,  the  plain- 
tiffs were  not  entitled  to  recover,  and  ought  to  be  nonsuited. 
The  judge  refused  to  nonsuit  the  plaintiffs,  and  decided  that  the 
plaintiffs  were  entitled  to  recover,  and  assessed  the  plaintiffs' 
damages  at  $2169,14.    The  defisndants  appealed. 

iK  Mathews,  for  the  appellants. 

JEL  K.  Jerome  and  J.  A,  Spencer,  for  the  respondents. 

By  the  Court  J  T.  R.  Strong,  J.  By  the  terms  of  the  con- 
tract between  the  plaintiffs  and  Stoddard,  Freeman  &  Co.,  the 
machinery  was  to  be  set  up  in  the  mill  of  the  latter,  the  plain- 
tiffs furnishing  a  suitable  person  to  superintend  that  business, 
and  the  plaintiffs  were  to  remain  the  owners  of  it  until  it  should 
be  paid  for.  The  machinery  was  set  up  in  the  mill  aciording 
to  the  contract,  and  the  evidence  clearly  shows  that  the  znode 
of  annexation  was  such  that  it  could  be  removed  without  injury 
to  the  building ;  that  the  building  would  after  its  removal,  and 
without  any  labor  or  expense,  be  equally  as  well  fitted  and 
prepared  to  receive  other  machinery  of  a  similar  kind  as  it  was 
for  the  reception  of  that  in  question.    Upon  these  facta,  and- 
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a  balance  of  the  price  remaining  unpaid,  I  am  satisfied  ike 
law  is,  that  the  machinery  did  not  by  the  amiezation,  become 
part  of  the  realty,  but  continued  to  be  personal  property,  and  to 
belong  to  the  plaintiffiGi.  In  Smiih  v.  Bermn,  (1  fiUZ,  176,)  it 
was  held  that  a  building  for  a  dwelling  or  grocery,  erected  by 
one  person  on  the  land  of  another,  wiA  an  understanding  be- 
tween them  that  it  might  be  removed  at  any  time,  was  not  part 
of  the  freehold,  but  personal  property*  Gowen,  J.,  by  whom 
the  opinion  of  the  court  was  delivered,  says :  "  Prima  facie  such 
a  building  would  be  a  fixture,  and  would  not  be  removable. 
The  legal  efiect  of  putting  it  on  another's  land  would  be,  to 
make  it  a  part  of  the  freehold.  But  the  parties  concerned  may 
control  the  legal  effect  of  any  transaction  between  them,  by  an 
express  agreement.''  In  Mott  v.  Palmer^  (1  Comst  564,)  the 
general  principle  that  one  man  may  own  the  soil,  and  another 
buildings  and  fixtures  upon  it,  and  that  in  such  a  case  those 
erections  will  be  personal  property,  is  recognised,  and  Smith  v. 
Benson,  and  several  other  cases,  are  referred  to  in  support  of  it 
{See  also  Smith  v.  Jenks^  1  Demo,  580 ;  1  Comst.  90.) 

The  deed  of  Stoddard  and  wife  to  the  defendants,  did  not 
affect  the  right  of  the  plaintiffs  to  the  machinery.  The  ma- 
chinery being  personal  property,  the  grantors  could  not  convey 
a  greater  interest  in  it  than  they  had.  It  is  not  material 
whether  or  not  it  would  have  passed  by  the  deed  without  the 
special  clause  embracing  fixtures,  and  as  part  of  the  land,  but 
for  the  agreement  that  the  plaintiffs  should  remain  the  owners ; 
it  was  in  either  case  personal  property,  belonging  to  others, 
whose  title  the  grantors  could  not  transfer.  Nor  does  the  fact  that 
the  defendants  are  bona  fide  grantees  in  the  conveyance,  make 
any  difference.  The  plaintiffs  in  no  way  consented  to  the  con- 
veyanoe ;  they  have  not  practiced  any  fraud  on  the  defendants ; 
their  equities  are  at  least  equal  to  those  of  the  defendants,  and 
the  recording  act  has  no  application  to  the  case.  I  am  not 
aware  of  any  principle  upon  which  it  could  be  held  that  the 
plaintiffs  have  lost  their  title.  If  an  owner  of  land  upon  which 
a  crop  of  wheat  is  growing,  conveys  the  land  to  a  bona  fide  pur- 
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chaser,  the  oonveyanoe  will  transfer  the  wheat,  if  the  grantor 
owns  it,  but  not,  if  it  belongs  to  a  third  person.  In  the  latter 
case,  the  deed  has  no  more  operation  upon  the  title  of  the  third 
person,  than  if  the  wheat  had  been  severed  from  the  soil  at  the 
time  the  deed  was  executed.  A  greater  effect  cannot  be  prop- 
erly, given  to  the  conveyance  in  this  case. 

I  am  of  opinion,  therefore,  that  the  decision  at  the  circuit  was 
right,  and  that  the  judgment  should  be  affirmed. 

Judgment  at  special  term  affirmed. 

[Catuga  General  Term,  Juno  6, 1868.    Sddenf  Johnson  and  T,  R.  Skor^t 
Justices.] 
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ACCORD  AND  SATISFACTION. 

By  a  written  contract  between  the 
plaintifib  and  the  defendant,  the  for- 
mer agreed  to  excavate  a  portion 
of  ship  canal,  for  which  the  latter 
agreed  to  pay  ten  cents  per  cnbic 
yard.  After  the  plaintifib  had  per- 
formed a  par^of  the  work,  the  de- 
fendant refused  to  permit  them  to 
proceed  any  Airther.  In  an  action 
by  the  plaintiffs  to  recover,  by  way 
of  damages,  the  profits  they  conld 
have  made  by  performing,  it  was 
proved  by  the  defendant  that  after 
the  breach  of  the  colitract  he  settled 
with  the  plaintiffs  for  the  work  done 
nnder  the  contract,  and  paid  to  one 
of  them  S42,20,  and  took  a  receipt 
on  the  back  of  the  contract,  for  that 
amonnt,  "in  ftill  satisfaction  for 
the  work  done  nnder  the  contract," 
which  was  thereby  "canceled." 
Hdd,  that  the  case  did  not  amonnt 
to  an  accord  and  satisfactions  and 
that  the  receipt  did  not  bar  the 
plaintiSb'  right  of  action.  F\fersch 
V.  BlackwdL,  607 


ACTION. 

.  The  rule  of  the  common  law,  that 
a  cause  of  action  against  a  testator 
cannot  be  joined  with  a  canse  of  ac- 
tion against  his  executors  personally, 
has  not  been  changed  by  the  code, 
which  authorizes  the  nnlting  of  dif- 
ferent claims  against  a  trustee,  by 
virtue  of  a  contract,  or  by  operation 
of  law.    PugsUy  v.  Aikin,  114 


2.  Where  it  was  alledged  in  the  com- 
plaint that  a  testator  hired  a  fkrm 
of  the  assignor  of  the  plaintiff,  for 
the  term  of  one  year,  and  an  indefi- 
nite period  thereafter,  and  that  after 
his  death  the  defendants,  as  his  ex- 
ecutors, took  possession  of  and  oc- 
cupied the  &rm  as  like  tenants  fh>m 
year  to  year,  and  the  plaintiff  claim- 
ed to  recover  of  the  defendants  rent 
for  the  whole  period  the  fiurm  had 
been  occupied  by  them,  and  their 
testator;  Hdd,  that  there  was  a 
misjoinder  of  claims,  and  judgment 
was  given  for  the  defendants.       ib 


ADVERSE  POSSESSION. 

1.  One  in  possession  of  land  under  ift 
contract  may  hold  adversely  as 
againist  strangers.  Vroiman  v.  Step- 
herd,  441 

2.  The  possession  of  the  vendee  can- 
not become  adverse  to  the  vendor, 
at  least  until  after  performance  in 
fUl  by  him,  and  then,  it  seems,  only 
upon  the  presumption  that  a  con- 
veyance has  been  given.  ib 


AaRSEHENT. 

1.  Where  a  contract  is  void,  by  the 
statute  of  flrnuds,  the  fbll  perfoim- 
ance  of  it  by  the  plaintiff  and  a 
partial  performance  by  the  defend- 
ant, will  not  take  it  out  of  the  stat- 
ute as  to  what  remains  to  be  done. 
TXomas  v.  Dickinson^  90 

2.  A  parol  contraot  for  the  sale  of 
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land,  being  void  by  the  statute  of 
frauds,  an  action  cannot  be  main- 
tained thereon,  for  the  non-perfonn- 
ance  by  the  purchaser.  If  the  ven- 
dor has  performed  on  his  part,  his 
remedy  is  by  an  action  upon  the 
common  counts,  to  recover  the  un- 
paid purchase  money.  ib 

8.  Where  a  vendor  performs  his  part 
of  a  parol  agreement  for  the  sale  of 
land,  by  transferring  the  same  to 
the  purchaser,  and  the  latter  fkils 
to  perform,  as  to  a  part  of  the  pur- 
chase money,  the  vendor  may  treat 
the  agreement  as  a  nullity,  and  re- 
cover the  balance  of  the  purchase 
money  remaining  unpaid,  in  an  ac- 
tion upon  the  common  counts.       ib 

4.  In  order  to  maintain  such  an  action, 
it  is  not  necessary  that  the  vendor 
should  return,  or  offer  to  return, 
what  lie  has  received  of  the  pur- 
chaser, ib 

6.  The  doctrine  that  where  a  party 
would  rescind  a  contract,  be  must 
put  the  other  party  in  statu  quo  by 
an  entire  surrender  of  every  thing 
he  has  obtained  under  the  contr&ei ; 
and  of  the  necessity  of  such  rescis- 
sion in  order  to  maintain  an  action 
for  the  value  of  the  property  parted 
with  under  it,  has  no  applicaticm  to 
such  a  case.  It  applies  only  to  valid 
contracts.  ib 

6.  Where  the  plaintiff  contracted  with 
the  defendants  to  build  for  them  a 
stone  building,  in  a  good,  skillftil 
and  workmanlike  manner,  at  a  spe- 
cified sum  per  perch,  of  materials 
to  be  famished  by  the  defendants, 
which  price  the  defendants  agreed 
to  pay  on  the  completion  of  the 
work,  and  the  plaintiff  built  the 
house  in  so  unskillful,  negligent,  and 
unworkmanlike  a  manner  that  the 
walls  were  cracked,  warped  and  nur 
safe,  and  could  not  be  made  good 
and  safe  walls  without  taking  down 
and  rebnikUog  twoflfbhs  of  the 
same;  B^,  that  the  plaintiff  could 
not  reoover  any  compensatioti  for 
(he  work  done  by  him.  PuUmai^  ▼. 
Comings  174 

7.  On  the  7th  of  April,  1846,  the  de. 
fendant  entered  into  a  oontraot,  tu^ 
der  seal,  with  H.  *  M.,  by  which  he 
agreed  to  Aimish  them  a  sufficient 
qiMwtttyof  wooltenm  (hnrfkustoiy 


for  one  year,  for  the  consideration 
of  his  commissions  of  three  cents 
per  yard  on  all  cloths  manufactured 
by  them  j  M.  d&  H.  agreeing  to  de- 
liver  to  the  defendant  al^  cloths 
manufactured  by  them  during  the 
year,  to  be  delivered  on  every  Sat- 
urday night;  the  defendant  to  have 
the  entire  control  of  the  cloths,  to 
have,  or  hold  or  sell,  whenever  or 
wherever  he  could  get  the  best 
prices  for  the  same ;  M.  &  H.  agree- 
ing that  the  cloths  might  be  sold 
by  some  good  auction  house,  for 
cash,  and  that  all  expenses  attend- 
ing sale,  transportation,  insurance, 
commissions,  &c.  should  be  deduct- 
ed, and  the  balance  paid  over  to 
M.&H..  The  defendant  also  agreed 
to  advance  ten  cents  per  yard  on  all 
the  cloths  manufactured,  as  fast  as 
delivered.  The  expenses  were  de- 
clared to  consist  in  the  cost  of  the 
wool,  transportataoc,  commiasioas, 
and  the  advance  of  ten  cente  per 
yard,  insurance,  dtc. ;  all  of  which 
M.  &.  H.  agreed  to  pay,  or  allow  to 
be  deducted  out  of  the  sale  of  the 
cloths.  On  the  13th  of  July,  1846, 
M.  gave  the  defendant  a  chitiel 
mortgage  on  a  portion  of  the  ma- 
chinery and  cloths,  yam,  dtc.  in  the 
fiictory,  conditioned  to  pay  him 
whatever  losses  might  arise,  or 
which  he  might  sustain  by  or  under 
the  above  contract;  such  losses,  if 
any,  to  be  paid  to  the  defendant  on 
demand.  M.  &  H. ,  being  indebte»^ 
to  the  plaintiffs,  on  the  10th  of  Sep- 
tember, 1846,  made  and  delivered 
to  them  a  draft  or  order  upon  the 
defendant,  in  these  words:  "Sir, 
Pay  to  G.  d&  C,  or  order,  three  hun- 
dred dollars  out  of  the  balance  tiiat 
will  be  due  us  from  the  sales  of 
cloths  that  you  now  have  or  may 
have  of  us,  together  with  the  woolen 
machinery  upon  which  you  have  a 
chattel  mortgage,  after  deducting 
the  amount  you  have  advanced  us, 
with  your  charges  and  coinmissiona. 
M.  ^  H."  This  draft  or  order  was 
accepted  by  the  defendant,  aa  fol- 
lows: "  Accepted,  10th  Sept  1846." 
In  an  action  upon  this  acceptance, 
Hdd^  that  the  order  looked  to  a  fu- 
ture expected  balance  ta  be  due 
i1ramthedef)BndanttoM.A;H.;  and 
that  the  aoe^tance  was  aa  agree- 
ment t6  pay  out  of  snch  expected 
balance;  the  ftmd  upon  which  the 
order  was  drawn  bein^  what  should 
finally  remain  in  ihe  defendant's 
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liatids  after  all  the  property  he  had 
receiredi  or  should  thereafter  re- 
ceive, from  the  di*awers,  under  the 
contract,  tog:ether  with  that  em- 
brafbd  in  the  mortgage,  should  be 
converted  into  money,  and  his  claims 
upon  it  deducted.  Qatiery  v.  Frin- 
die,  186 

6.  And  i^  appearing  from  the  evidence, 
.  that  at  the  date  of  the  draft  there 
waa  a  balance  due  ftom  M.  &.^.  to 
the  defendant,  it  was  held,  that  the 
contingency  upon  which  his  liability 
on  the  acceptance  depended  had 
never  arisen.  ib 

9.  Although  there  are  cases  where 
^  parties  who  have  induced  others  to 

act  upon  representations  designed 
for  the  purpose,  may  be  comiM^Ued 
to  make  those  representations  good, 
yet  such  assertions  must  be  of  some- 
thing existing  at  the  time,  and  their 
falsity  must  be  prejudicial  to  the 
legal  interests  of  the  one  who  seeks 
redress.  Per  S.  B.  Strong,  J.  Bar 
deau  V.  Mead,  828 

10.  No  cAne.can  call  for  the  redress  of 
an  injury  to  others,  whether  they 
be  individuals  or  the  public,  unless 
his  own  rights  are  invaded.  Neither 
can-  one  be  required  to  carry  into 
effect  his  expressed  intentions  as  to 
the  fliture,  unless  he  has  directly 
promised  tcido  so;  and  then  only 

•  by  one  legally  interested  in  the  per- 
formance of  the  promise.  Per  8.  B. 
Strong,  J.  ib 

11.  It  is  a  general  rule  that  a  bargain 
through  the  mail  is  closed  when  the 
party  last  agreeing  binds  himself  by 
any  appropriate  paper  deposited  by 
li\m  in  the  post  office,  properly  ad- 
dressed to  the  other    contracting 

•  party.  This  rule  applies,  although 
the  party  executing  the  agreement 
declares,  in  elFect,  that  he  does  not 
intend  to  be  bound,  until  he  receives 
an  answer  flrom  the  other  party, 
with  a  duplicate  of  the  contract  exe- 
cuted by  him.     Vassar  v.  Camp,  341 

12.  The  amement,  in  such  case,  is 
perfected,  so  as  to  make  it  mutually 
obligatory  upon  the  parties,  when 
the  duplicate,  executed  by  the  party 
to  whom  it  was  sent  for  execution, 
is  deposited  in  the  post  office,  ad- 
droMed  to  the  other  party.  ib 


18.  Whero  a  party  making  a  proposi- 
tion to  another,  by  mail,  requires 
that  if  the  same  shall  be  accepted, 
speedy,  notice  of  the  acceptance 
shall  bd  given  to  him,  it  is  a  condi- 
tion precedent  to  his  being  bound, 

.  that  his  offer  should  be  promptly 
accepted  and  notice  of  acceptance 
given.  iJb 

14.  And  where  the  previous  corres- 
pondence has  been  conducted  by 
•mail,  it  is  reasonable  to  presume — 
in  the  absence  of  any  directions  to 
the  contrary — that  notice  is  expect- 
ed to  bo  given  through  the  same 
channel.  ib 

15.  Giving  notice  by  mail,  is  depositr 
ing  a  letter,  containing  the  requisite 

.  information,  properly  addressed,  in 
the  post  office.  ib 

16.  The  defendants  had  agreed  to 
construct  and  put  up  certain  mar 
chinery,  for  the  plaintiffs,  in  their 
flouring  mill.  When  the  machinery 
was  in  readiness  to  be  put  up,  the 
plaintiffs  objected  to  it  as  insuffi- 
cient; whereupon,  the  defendants, 
in  consideration  that  the  plaintiffs 
would  allow  them  to  put  the  ma- 
chinery into  the  mill,  promised  and 
agreed  that  they  would  pay  to  the 
plaintiff  all  damages,  losses,  injury 
and  expenses  which  they  should 
suffer  or  incur  by  reason  of  the  in- 
sufficiency of  the  machinery.  Upon 
that  promise  the  plaintiffs  permitted 
the  defendants  to  put  up  such  ma- 
chinery. Held,  that  this  was  a  valid 
contract,  upon  a  good  consideration, 
to  indemnify  the  plaintiffs  in  respect 
to  any  loss  of  profits  arising  ftom 
the  defects  in  the  machinery.  Mar- 
tin, J.  dissenting.  Dam$  v.  Tal- 
coU,  611 

See  Bbbtor  and  Grbbitor,  7,  8. 
Frauds,  Statute  of. 
Partnership. 
Usury. 
Vendor  and  Purcbamr,  5. 


ALTERATION  OF  IHBTRUMSNT& 
See  Will. 

APPEAL. 
Appeals  from  all  deorees  or 
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of  rorrogates,  should  be  first  heard 
at  general  term,  ii  seems.  Wever  v. 
Marvin^  876 

See  Surrogate,  6. 


ARREST. 

An  arrest  cannot  be  made  on  Sunday, 
for  a  violation  of  a  corporation 
ordinance.  Wood  y.  CUy  of  Brook- 
lyn, 425 


ASSESSMENTS. 

1.  Commissioners  of  estimate  and  as- 
sessment have  no  powers  except 
those  conferred  by  the  statute  pro- 
viding for  their  appointment  Mai- 
ler of  Hamillonr'Avenue,  405 

2.  Where  a  statute,  authorizing  the 
opening  of  a  pablic  avenue,  provided 
for  the  appointment  of  commission- 
ers to  estimate  and  assess  the  ex- 
penses of  the  improvement,  and  the 
amount  of  damages  and  benefits  to 
be  sustained  and  derived  therefVom, 
by  the  owners  of  such  "lands  or 
buildings"  as  might  be  aifectcd 
thereby ;  that  they  should  make  the 
estimate  and  assessment  in  the  form 
of  a  report  which  should  contain  an 
estimate  of  the  expense  of  the  pro- 
posed improvement,  a  brief  descrip- 
tion of  the  premises  necessary  to  be 
taJxn  for  the  purposes  thereof,  &c. 
and  also  of  such  premises  as  should 
be  benefited  thereby,  but  of  which 
no  part  would  be  required  for  the 
proposed  improvement,  with  the 
names  of  the  persons  interested  in 
said  premises,  a  statement  of  their 
respective  interests,  and  an  estimate 
of  the  damages,  and  an  assessment 
of  the  damage  which  would  be  sus- 
tained and  derived  by  them  respectr 
ively  from  such  improvement,  and 
the  proportion  of  the  expense  which 
each  ought  to  bear ;  HeUj  that  the 
commissioners  were  confined  in 
their  action  to  the  premises,  viz. 
lands  or  buildings,  to  bo  taken  or 
partly  taken,  and  to  such  premises 
as  would  be  benefited^  but  of  which 
DO  part  should  be  taken ;  but  that 
Uiey  had  no  authority  to  include 
muds  or  premises  not  taken,  wholly 
or  in  part,  where  their  owners  should 
be  injured  by  the  improvement    ib 


8.  Held  alsOf  that  where  the  proposed 
avenue  did  not  take  any  part  of  the 
site  of  a  bridge,  but  merely  crossed 
over  one  end  thereof,  and  occupied 
a  portion  of  the  causeway,  the  dam- 
age of  the  proprietora  of  the  bridge, 
if  any,  could  not  be  included  in  the 
estimate,  or  awarded.  ib 

4.  Hdd  further,  that  a  provision  in  the 
statute,  giving  a  discretionary  power 
to  the  commissioners — ^where  a  part 
of  a  lot  or  lots  was  taken — ^to  in- 
clude the  whole  or  a  part  of  the 
residue  in  their  report,  with  the 
consent  of  the  owner  or  owners,  and 
to  estimate  separately  the  value 
thereof,  was  inapplicable  to  roads 
or  bridges  of  any  considerable  ex- 
tent That  if  it  would  include  either, 
it  would  be  an  improper  exercise 
of  the  discretion  of  the  commission- 
ers to  include  a  long  bridge  and 
causeway,  because  it  was  necessary 
to  take  a  small  part  of  the  cause- 
way, the  taking  of  which  would  not 
create  any  physical  obstacle  to  the 
travel  over  the  bridge.  ib 

6.  The  commissioners  could  not  go 
beyond  the  part  of  the  premises 
belonging  to  t^e  bridge  company, 
which  would  be  included  in  the  pro- 
posed avenue.  ib 

6.  Commissioners,  in  reviewing  their 
estimate  and  assessment,  have  no 
right  to  increase  the  amount  direct- 
ed to  be  paid  by  individuals,  for 
benefits,  where  no  objection  has 
been  made  to  the  award  stated  in 
the  report  previously  completed  and 
filed.  ib 

7.  Their  power  to  review  is  strictly 
appellate,  and  they  should  be  con- 
fined in  its  exercise  to  the  charges 
to  which  objections  have  been  made, 
and  to  such  alterations  as  the 
changes  they  may  deem  it  proper 
to  make  in  those  cliarges  may  re- 
quire, ib 


ASSIGNMENT. 
See  Debtor  ind  Crbihtob,  1,  2,  5. 

ATTACHMENT. 

1.  Before  an  attachment  ca«  be  fi 
sued  by  a  Justice  of  the  peace. 
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Agaanat  a  Don-resident  of  the  oonnty , 
under  the  33d  section  of  the  act  to 
abolish  imprisonment  for  debt,  a 
bond,  such  as  is  required  by  the 
35th  section  of  that  act,  must  be 
given  by  the  applicant.  Davis  v. 
MarskaU,  96 

2.  If  an  attachment  is  issued  without 
such  a  bond  having  been  given,  the 
attachment  is  void,  and  the  Justice 
issuing  the  same,  and  the  party  on 
whose  application  it  was  issued,  are 
answerable  as  wrongdoers,  for  the 
execution  of  it.  ib 

3.  Until  the  proof  required  by  the 
statute  is  made,  and  the  bond  fhr- 
nished,  a  justice  is  not  invested  with 
authority  to  issue  an  attachment. 
They  are  a  condition  precedent  to 
the  power  which  the  statute  gives. 
And  if  a  Justice  undertakes  to  exe- 
cute the  power,  without  exacting  a 
prior  performance  of  these  condi- 
tions, his  acts  are  utterly  void,  and 
the  process  affords  him  no  protec- 
tion for  what  is  done  under  it.      ib 


ATTORNEY. 

1.  The  section  of  the  statute  prohibit- 
ing the  purchase  of  choses  in  action 
by  attorneys,  counsellors  or  solici- 
tors, for  the  purpose  of  bringing 
suits  thereon^  extends  to  purclmses 
made  at  Judicial  sales  had  under  the 
direction  of  an  officer  of  the  court. 
Mann  v.  PatTchUd^  548 

2.  The  intent  to  prosecute,  which  is 
necesiBary  to  make  a  purchase  by  an 
attorney,  dtc  illegal,  has  reftrence 
to  suits  in  equity  as  well  as  to  ac- 
tions at  law.  ib 


B 

BANKS  AND  BANEINQ. 
Sk  Mortoaob,  8. 


BILLS  OF  EXCHANGE. 
(See  Agresmjbnt,  7. 

Vol,  XIY.  85 


BOARD  OF  SUPERVISORS 
See  Mandamus. 


BOND. 

1.  An  action  upon  the  official  bond  of 
a  town  superintendent  of  common 
schools  must  be  brought  in  the 
name  of  the  supervisor,  to  whom 
the  same  was  given,  or  to  his  suc- 
cessor in  office.  It  cannot  be  brought 
in  the  name  of  a  subsequent  town 
superintendent  of  schools.  FuUer 
V.  Fuilerton,  96 

2.  A  bond  of  indemnity,  given  to  a 
sheriff,  after  reciting  that  the  obli- 
gee had  levied  upon  certain  prop- 
erty, by  virtue  of  an  execution,  as 
belonging  to  the  judgment  debtor, 
and  t^t  the  property  had  been  reple- 
vied by  one  D.  contained  the  condi- 
tion that  if  the  sheriff  should  defend 
the  replevin  suit,  the  obligors  would 
indemnify  and  save  him  harmless 
from  all  cosUt  charges  and  expenses 
which  be  should  incur  in  defending 
such  suUf  Heldy  that  it  was  the  ii^ 
tention  of  the  parties  to  limit  the 
obligation  of  the  obligors  to  the  ex- 
penses of  the  defense,  strictly,  and 
that  the  damages  and  costs  recov- 
ered by  D.  were  not  embraced. 
ScoUy,  Tyler,  202 

8.  Held  also,  that  the  condition  of  tho 
bond  was  not  broken  by  a  mere  lia- 
bility of  the  obligee,  for  the  charges 
of  his  attorneys,  without  actual  pay- 
ment, ib 

See  Attachment. 

Principal  and  Surjbtt,  1. 


BOUNDARY  LINE. 

1.  An  acquSescence  by  proprietors  of 
adjoining  lands,  in  an  actual  lo> 
cation  of  a  boundary  line,  for  a 
length  of  time  sufficient  to  bar  an 
entry,  is  evidence  ttam  which  tho 
law  will  presume  the  existence  of 
an  agreement  to  abide  by  such  loca- 
tion.   Smith  Y.McAJOisler,         484 

2.  Where  an  owner  of  land  built  a 
stone  fence  on  what  was  supposed 
to  be  the  boundary  line  between  hii 
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land  and  that  of  an  adJoSning  pro- 
prietor, the  latter  being  present  at 
the  time,  and  seeing  the  fence  placed 
where  it  was,  without  objection  or 
remark ;  and  he,  and  those  claim- 
ing under  him,  suffered  the  person 
building  the  fence,  and  his  grantees, 
to  cultivate  and  appropriate  the 
land,  up  to  the  wall,  under  a  claim 
of  title,  for  thirty-five  years  without 
interruption  or  question ;  Held,  that 
although  the  fence  was  erroneously 
located,  so  as  to  include  a  strip  of 
land  belonging  to  the  adioinine  pro- 
prietor, ejectment  would  not  lie.  ib 

.  Where  a  deed  of  lands  describes 
the  subject  matter  by  monuments 
clearly  identified,  such  as  a  river,  a 
tree,  or  other  natural  object,  and 
the  courses,  distances  and  quantity 
are  likewise  inserted,  which  disa- 
gree with  the  monuments,  the  de- 
scription by  monuments  will  in  gen- 
eral prevail.  ii 


BBIDOES. 

*  See  Amsssments. 


CASES  OVERRULED. 

1.  Gazdey  ▼.  Price,  (16  John,  267,) 
and  Parker  v.  Parmde,  (20  Id.  130,^ 
oyerruled.    Pomeroy  v.  Durry,  418 

2.  CknUd  y.  JERS,  (2  BtUi  628,)  over- 
mled.    Mwe  v.  Evans,  524 


CERTIFICATE. 
Bee  Stidence,  8, 4,  6. 

CHATTEL  MORTGAGE. 

1.  Where  a^hattel  mortgage  contains 
no  agreement  to  pay  the  sum  se- 
cured thereby,  and  no  recital  or 
declaration  of  indebtedness  from 
fhe  mortgagor  to  the  mortgagee, 
no  action  will  lie  by  the  mortgagee, 
npOQ  the  mortgage,  to  recover  the 
debt  wcared.    Weed  r.  OrriU,  242 


2.  A  covenant,  in  a  chattel  mortgage, 
that  the  mortgagor  will  warrant  and 
defend  the  property,  is  merely  a 
warranty  of  title ;  not  that  tlie  mort« 
gagor  will  forever  keep  the  proper- 
ty, or  protect  it  ih 

See  Fraud,  1. 


CODE. 
See  Action 

COBfMON  CARRIERS. 

.  A  carrier  may,  by  express  contract, 
restrict  his  common  law  liability,  by 
undertaking  to  carry  goods  at  the 
risk  of  ike  owner,    Sfyore  v.  Evans^ 

624 

;.  Where  a  person  engaged  in  the 
transportation  business  between  Al- 
bany and  Milwaukle,  by  way  of  the 
Erie  canal  and  lakes,  and  interested 
in  a  line  of  boats  on  the  Erie  canal, 
undertook  to  convey  goods  from  Al- 
bany to  Milwaukie,  although  he  had 
no  interest  in  any  vessel  on  the  lakes. 
Held  that  he  was  a  common  carrier 
for  the  whole  distance ;  and  that  it 
was  immaterial  whether  he  used  his 
own  boats  and  vessels,  or  employed 
the  vessels  of  other  persons,  to  car- 
ry for  him,  on  some  part,  or  even 
all  of  fhe  route.  ih 


COMMON  SCHOOLS. 
See  Pasent  and  Child. 


COMPELLING  DELIVERY  Ot 
'  BOOKS,  Ac. 

1.  No  proceedings  can  be  had,  to  com- 
pel the  delivery  of  books  and  papers 
belonging  or  appertaining  to  a  public 
office,  untU  a  judgment  of  ouster 
has  been  regularly  entered  against 
the  person  executing  the  duties  of 
the  office.    Matter  of  Welch,       896 

2.  An  allegation,  in  a  petition  for  an 
order  to  compel  such  delivery,  that 
judgment  was  rendered  and  duly 
perflBCted  in  an  action  in  the  nature 
of  A  quo  wearanOo  brought  by  the 


INDEX. 


675 


l^ple,  to  try  the  right  of  an  indi- 
vidual to  an  office^  on  such  a  day ; 
without  stating  in  what  court  the 
judgment  was  rendered,  or  whether 
under  the  direction  of  a  single  judge, 
or  at  a  special  or  a  general  tenn,  is 
not  sufScient,  if  the  facU  are  de- 
nied, ib 

See  pRicTiCE,  5. 


CONDITION. 

Where  the  non-performance  of  a  con- 
dition precedent  to  a  right  of  action 
is  occasioned  by  the  defendant  in 
the  suit,  the  plaintiff  may  recover, 
notwithstanding  such  non-perform- 
ance.    Mahu  Y.  Haighly  76 


CONSTITUTIONAL  LAW. 
See  Statutes. 

CORPORATION. 

1.  By  the  common  law,  a  corporation 
suing  in  its  corporate  name,  was 
bound  to  prove,  on  the  general  issue 
being  pleaded,  their  corporate  ex- 
istence. And  the  statute  dispensing 
with  such  proof  unless  nul  tid  cor- 
poraiion  is  pleaded,  only  applies  to 
corporations  created  by  or  under  a 
statute  of  this  state.  WaJterviUe 
Mcmufadwring  Co,  v.  Bryan,      182 

2.  A  foreign  manufactoring  company, 
not  prosecuting  as  indviduals,  and 
confessedly  not  being  a  corporation 
created  by  or  under  any  statute  of 
this  state,  is  bound,  upon  the  de- 
fendants' pleading  the  general  Is- 
sue, to  prove  itself  a  body  corporate. 

ib 

3.  When  the  directions  given  by  the 
managers  of  a  company  to  one  of 
its  officers  are  merely  verbal,  it  is 
difficult  for  those  who  have  dealings 
with  the  company  to  prove  them, 
by  any  direct  evidence.  In  such 
cases,  where  the  acts  of  the  officer 
are  performed  at  the  office  of  the 
company,  are  of  a  public  character, 
and  are  numerous  and  long  contin- 
ued, it  is  reasonable  to  presume 
that  they  are  in  conformity  with  the 


InstmctionsofthemanageFB.   Meers 
V.  T%e  Phcmix  Giass  Compemy,  868 

4.  If  the  directors  of  a  company,  either 
through  inattention  or  otherwise, 
suffer  its  subordinate  officers  to  pur- 
sue a  particular  line  of  conduct  for 
a  considerable  period,  without  ob- 
jection, they  are  as  much  bound  to 
those  who  deal  with  .the  officers  in 
ignorance  of  their  want  of  authority, 
as  if  the  requisite  power  had  been 
directly  conferred.  '  ii 

5.  The  power  of  an  incorporated  com- 
pany to  borrow  money,  when  it  has 
not  been  directly  conferred  by  its 
.charter,  extends  to  all  cases  where 
it  is  essential  to  the  transaction  of 
its  ordinary  affi&irs,  it  seems,  ib 

6.  It  is  then  incidental,  and  is  in  ef- 
fect included  in  the  grant  of  the  prin- 
cipal power.  But  the  power  to  bor- 
row money  should  be  limited  to  and 
for  the  appropriate  business  of  Uie 
corporation.  ib 

7.  Where  the  secretary  of  an  incorpo- 
rated company,  confines  himself  to 
the  business  of  the  oompauy,  and 
there  is  no  evidence  that  he  ex- 
tended it  beyond  its  legitimate 
sphere,  it  is  right  to  infer  that  money 
borrowed  by  him  in  the  name  of  the 
company,  under  authority  given  by 
the  directors,  was  destined  for  the 
appropriate  use  of  the  company,  id 

8.  If  the  money  was  in  fact  obtained 
for  an  illegal  purpose,  or  was  mis- 
applied, the  otvns  of  proving  it  should 
devolve  upon  the  corporation.       ik 


COVENANT. 

1.  By  an  agreement,  under  seal,  be- 
tween the  plaintiff  and  the  defend- 
ant, the  latter  agreed  to  purchase, 
fh>m  the  former,  for  the  sum  of 
S1800,  the  fixtures  and  Aimiture  of 
the  premises  known  as  No.  8  Fulton- 
street,  which  payment  was  to  be 
made  by  his  execuUng  to  the  plain- 
tiff a  mortgage  for  the  interest  of 
the  defendant  in  certain  property, 
specified,  payable,  dbc.  And  tbe 
pUiintiffwas  to  procure  for. thie  Mmd^ 
a/iU  €m  extension  of  the  Uate  of  umi 
premises,  iVb.  8  ruUon-ttnetffirtkrm 
feonfrom  tke  U  i^  Ma^,  1846,  ai 
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ike  tm/MuX  reni  of  $1200,  pof^aJbk 
quarterly.  Held,  that  the  covenant 
to  procure  an  extension  of  the  lease 
was  neither  by  express  terms,  nor 
by  implication,  made  any  part  of 
the  consideration  of  the  agreement ; 
bat  was  independent  of  the  other 
covenants  contained  in  the  agree- 
ment   PearsoU  v.  Frazer,         664 

2.  Held  also,  that  an  omission,  in  a 
declaration  apon  snch  agreement, 
to  aver  that  the  mortgage  was  to  be 
executed  by  the  defendant  upon 
request,  or  within  a  reasonable  time, 
was  a  defect  in  form  merely,  which 
was  covered  by  the  176th  section 
of  the  code.  ii 

8.  The  rule  that  when  a  party  cove- 
nants to  convey,  he  is  not  in  default 
until  the  party  who  is  to  receive  the 
conveyance,  being  entitled  thereto, 
■  has  demanded  it,  and  jbaving  waited 
a  reasonable  time  to  have  it  drawn 
and  executed,  has  made  a  second 
demand,  is  a  rule  of  evidence,  and 
not  a  rule  of  pUcuUng.  ib 


D 

DAM. 
See  Water. 

DAMAGES. 

1.  In  an  action  to  recover  damages  for 
the  defective  execution  of  a  con- 
tract to  ccmstruct  and  put  up  ma- 
chinery in  a  flouring  mill,  in  a  well 
finished  workmanlike  manner,  and 
of  sufficient  size  and  strength  to  cor- 
respond with  the  cylinders,  the 
proper  measure  of  damages  is  the 
difference  between  the  valiie  of  the 
machinery  actually  put  up  and  that 
agreed  to  be  constructed.  Marvin, 
J.  dissenting.     Davis  v.  TalcoU,  611 

2.  In  such  an  action  the  plaintiff  is  en- 
titled to  recover,  in  case  the  jury 
find  that  the  machinery  was  not 
properly  constructed,  such  sum  as 

^  will  be  sufficient  to  put  the  same 
in  the  condition  contemplated  by  the 
oontract ;  also  such  sum  as  the  mill 
would  have  earned  durinc  the  time 
H  was  necessarily  delayed  in  conse- 


quence of  the  breakage  or  defect* 
in  the  machinery;  taking  the  Ikir 
ordinaiy  earnings  of  the  mill,  after 
deducting  fh>m  the  gross  earnings 
the  expenses  of  running  the  same, 
as  the  net  profits.  II&rvin,  J.  dis- 
senting, ib 

8.  So,  in  case  the  contract  is  not  per- 
formed in  a  rtasonMe  Ume,  the 
Jury  are  to  ascertain  how  long  per- 
formance was  unreasonably  delayed, 
and  then  if  they  find  the  plaintiff* 
was  in  a  condition  to  work  his  mill, 
by  having  grain  to  grind,  and  is 
prevented  from  grinding  the  same, 
by  such  unreasonable  delay,  the 
pUintifi*  is  entitled  to  damages  to 
the  gross  amount  of  the  earnings 
of  the  mill,  alter  deducting  the  ex- 
penses of  running  the  same.  Mar- 
vin, J.  dissenting.  ib 

4.  When  a  person  undertakes  to  erect 
a  building,  or  put  a  mill  or  ma- 
chinery in  operation,  he  ought  to 
be  holden  to  indemnify  the  other 
party  against  the  loss  of  the  use  of 
the  building,  mill  or  machinery, 
after  the  expiration  of  the  time  for 
performing  the  contract.  And  in 
case  it  was  defectively  made,  he 
should  indemnify  the  party  for  the 
loss  of  the  use  of  the  property  dur- 
ing the  time  necessarily  spent  in 
repairing  it  and  putting  it  in  order,  ib 


DEBTOR  AND  CREDITOR. 

1.  On  the  16th  of  January,  1849,  8. 
executed  to  K.  &  Ca  an  assignment 
of  his  books  of  account,  and  of  the 
moneys  due  thereon.  The  object 
of  the  assignment  was  expressed  to 
be  "  for  the  payment  of  my  indebt- 
edness to  them,  due  and  to  become 
due,  and  to  account  to  me  for  any 
overplus  there  may  be,  over  paying 
such  indebtedness  to  them."  And 
K.  A  Co.  agreed  to  apply  the  avails 
of  the  debts  collected,  as  provided 
for  in  the  assignment.  At  the  date 
of  the  assignment  S.  owed  K.  &  Co. 
on  account,  over  SIOOO,  and  K.  A 
Co.  were  indorsers  on  a  note  of  S. 
for  ^00,  not  then  due,  but  which 
K.  &  Co.  subsequently  paid.  They 
had  also  indorsed,  for  the  accommo- 
dation of  8.,  a  check  made  by  him 
for  9226,  and  advanced  the  money 
on  it,  to  him.    K.  &  Co.  collected 


INDEX. 


677 


on  fhe  books  of  S.  over  016OO|  which 
they  applied  in  payment  of  the  ac- 
count, and  indorsed  the  balance  on 
the  S600  note.  In  an  action  by  the 
holder  of  the  check  against  the  de- 
fendants as  indorsers,  the  defend- 
ants claimed  that  the  money  receiv- 
ed onght  to  have  been  applied  on 
the  check  instead  of  the  note,  and 
that  the  note  was  paid.  It  appear- 
ing that  the  assignment  was  made 
for  the  purpose  of  secariag  the  pay- 
ment of  the  account  and  the  $500 
note,  and  with  an  Implied,  if  not  an 
express  agreement,  that  K.  &  Co. 
should  pay  the  note ;  Sdd,  the  note 
might  properly  be  considered  an  in- 
debtedness to  become  d^LSy  within  the 
terms  of  the  assignment,  and  that 
K.  &  Co.  had  a  right  to  apply  the 
moneys  received  by  them,  towards 
its  payment,  instead  of  paying  the 
check.    Kellogg  v.  Barber,  11 

2.  S.  &  F.  made  an  assignment,  for  the 
benefit  of  creditoi-s,  giving  prefer- 
ences according  to  schedule  B,  of 
"all  and  singular  the  lands,  tene- 
ments, &«.,  situate  within  the  state 
of  New-Tork,  and  all  the  goods, 
chattels,  &>c.,  and  property  of  every 
name  and  nature  of  the  said  S.  &. 
F.,  more  particularly  enumerated 
and  described  in  the  schedule  here- 
to annexed  marked '  schedule  A,'  in 
trust  that  the  assignees  should  take 
possession  and  sell  and  dispose  of 
the  same,  upon  such  terms  and  con- 
ditions as  in  their  judgment  they 
may  think  meet,"  Ax:., "  and  convert 
the  same  into  money."  The  assign- 
ment consisted  of  separate  sheets, 
not  attached  together  when  it  was 
executed.  8.  himself  drew  schedule 
A,  which  was  on  a  separate  sheet ; 
and  there  was  no  evidence  that  F. 
ever  saw  it  Afterwards  the  several 
sheets,  excepting  schedule  A,  were 
wafered  together,  and  sent  to  the 
clerk's  office  to  be  recorded;  the 
attorney  who  drew  the  papers  still 
retaining  schedule  A.  After  the 
making  of  a  contract  for  the  sale  of 
the  assigned  property,  by  the  as- 
signees, and  a  levy  thereon  by  a 
creditor,  and  the. commencement  of 
a  suit  by  the  purchasers,  against  the 
sheriff,  schedule  A  was  attached  to 
the^  assignment.  Heltly  that  the 
schedule,  containing  a  specification 
of  the  property  conveyed,  would 
havo  controlled  and  limited  the  gen- 
eral words  of  the  assignment;  that 


such  schedule  not  being  annexed, 
the  assignment  was  insensible,  and, 
as  against  creditors,  did  not  convey 
the  property  to  the  assignees.  Moir 
V.  Brcwn,  89 

3.  Held  also,  that  parol  evidence  in  re- 
lation to  the  schedule  not  annexed, 
was  inadmissible  to  explain,  vary  or 
affect  the  sealed  instrument ;  though 
such  instrun^t  was  imperfect 
without  it.  lb 

4.  One  named  as  trustee,  in  a  deed, 
may  renounce,  or  refuse  to  accept, 
and  the  willing  trustees  take  the 
estate.  But  U  seems  that  without 
disclaimer,  neglect,  refusal,  or  no- 
tice, the  other  trustees  named  can- 
not proceed,  in  such  a  case,  and  ex- 
ecute the  trust.  ib 

6.  Whether  an  assignment  of  his  prop- 
erty, by  a  debtor,  which  authorizes 
the  assignees  to  sell  upon  credit,  is 
not  void  as  against  creditors? 
Qiuere.  ib 

6.  Upon  a  debtor's  earnings — the  fruits 
of  his  labor  performed — ^his  credit- 
ors have  a  Just  claim  in  law  and 
conscience,  for  the  satisfaction  of 
their  demands.  And  any  agreement 
entered  into  by  the  debtor  with  a 
view  to  deprive  them  of  his  future 
earnings,  and  enable  him  to  retain 
and  use  them  for  his  own  benefit 
and  advantage,  will  be  declared 
void.     Tripp  v.  ChUds,  86 

7.  Although  a  person  may  enter  into  a 
contract  to  labor  for  another  during 
his  life,  in  consideration  of  his  main- 
tenance and  support  by  such  person, 
yet  if  there  are  creditors  at  the 
time,  not  only  they,  but  subsequent 
ones,  have  a  right  to  inquire  into 
the  object  and  intention  of  makinj^ 
such  an  agreement  S 

8.  On  the  10th  of  September,  1839, 
£.  C,  a  physician  and  surgeon,  re- 
siding at  M.  and  engaged  in  the 
practice  of  his  profeteion,  and  able 
to  earn  in  his  business  fVom  $100  to 
$200  per  month,  entered  into  a 
contract  with  his  son  L.  D.  C,  who 
resided  at  Baltimore  and  was  not  a 
physician  and  surgeon,  but  was  en- 
gaged in  other  pursuits,  by  which 
the  father  agreed  to  continue  bis 
practice  at  M.  and  prosecute  it 
faithAilly,  as  the  servant  of  the  son 
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and  for  his  benefit,  and  to  keep  an 
accurate  account  of  his  earnings 
during  his  natural  life ;  and  the  son 
agreed  to  pay  his  Aither  S60  per 
month  for  his  services  while  he  was 
able  to  practice,  and  SIO  per  month 
for  such  time  as  the  fkther  should 
bo  sick  and  nnablo  to  practice.  The 
father  was  to  render  an  account  of 
his  earnings, -at  the  end  of  each 
year,  and  was  tooqllect  the  accounts, 
and  hold  tho  avans  for  the  benefit 
of  the  son,  retaining  his  compensa- 
tion out  of  the  same.  The  father 
was  appointed  the  agent  of  the  son, 
and  either  party  was  at  liberty  to 
put  an  end  to  the  contract  by  giving 
two  weeks'  notice  in  writing.  On 
the  8d  of  September,  1841,  the  par- 
ties entered  into  a  new  agreement, 
substantially  like  the  former,  in  all 
respects,  except  that  in  the  latter, 
the  son,  instead  of  paying  a  stipu- 
lated sum,  agreed  to  provide  every 
thing  necessary  for  the  support  and 
comfort  of  his  father  and  mother 
during  life,  and  to  fhmish  the  ne- 
cessary horses  and  vehicles  to  carry 
on  the  business.  Heldf  thai  the 
agreements  were  fhiudulent  and 
void,  as  against  the  creditors  of  the 
fftther:  and  that  a  Judgment  cred- 
itor, on  filing  a  creditor's  bill,  was 
entitled  to  a  decree,  authorizing 
him  to  collect  the  amount  of  his 
mdgment  out  of  the  earnings  of  the 
fiither,  in  his  hands  at  the  time  of 
filing  the  bill,  or  which  had  been 
pre^ously  invested  in  real  estate,  or 
otfevrwise.  ib 


DEDICATION. 

1.  The  decisions  relative  to  the  dedi- 
cation to  the  public  of  city  lands, 
are  not,  to  the  extent  to  which 
they  go,  applicable  to  rural  prop- 
erty.   Badeau  v.  Meady  328 

2.  Where  it  is  not  claimed  or  proved 
that  an  alledged  dedication  of 
streets  to  the  public,  was  ever  ac- 
cepted ;  or  that,  if  effectually  made, 
an  owner  of  property  in  the  noigh- 
borhood,  which  he  has  purchased 
fh)m  the  person  making  the  dedi- 
cation, has  any  private  interest  in 
the  streets  dedicated;  or  that  he 
was  induced  to  make  his  purchase 
by  the  assertion  of  any  thing  byj 
the  vendor,  as  to  the  present,  or  the  ! 


promise  of  any  thing  as  to  12ie  fti- 
ture,  t^e  mere  fktiL  that  such  streeta 
were  laid  down  as  such  upon  a  map 
of  the  vendor's  property,  to  which 
reference  was  made  at  Uie  time  of 
the  sale,  and  in  the  deed,  will  not 
entitle  the  purchaser  to  an  iiyune- 
tlon  to  restrain  the  vendor,  and 
pemons  claiming  under  him,  fh>m 
shutting  up  or  obstraoUng  such 
streets.  i6 

8.  Use  alone,  by  the  public,  is  not 
enough  to  establish  the  fact  of  a 
dedication,  except  in  the  ease  of 
streets  or  roads.  There  must  be 
proof  by  writing,  or  by  public  and 
unequivocal  declarations  or  acts,  on 
the  part  of  the  owner  of  the  land. 
Though  wer  may  be  taken  in  con- 
nection with  other  evidence,  to 
prove  actual  dedication.  Curtis  v. 
Keedar,  611 


4.  The  right  to  float  logs  in  a  i 
for  a  few  days  in  each  year,  during 
the  freshets,  in  such  a  manner  as  to 
endanger  and  seriously  injure  the 
dams  thereon,  and  which  right  cao 
only  be  enjoyed  by  a  f^w  individu- 
ais,  cannot  be  made  the  subject  of  a 
dedication  to  the  public.  ib 

See  Streams,  1. 


diSed. 

1.  Where  a  deed  described  the  west 
line  of  the  premises  conveyed  aa 
running  south  "to  ike  north  botmds 
ofBudson  river,  thence  easterly  along 
the  said  river,  so  as  to  include  so 
much  of  the  island  as  is  situated 
within  lot  No.  2,  «*dch  island  Uea 
near  the  said  north  bounds  of  Hud- 
son river,"  &c^  Hdd,  that  this 
boundary  carried  the  grantee  to  the 
center  of  the  main  <£annel  of  the 
river,  and  not  merely  to  the  bank. 
WalUm  V.  Tifft,  216 

2.  Although  a  grantor  may  so  limit 
his  grant  as  to  exclude  the  bed  of  a 
river,  or  a  highway,  mentioned  as 
one  of  the  boundaries,  yet  if,  with- 
out any  language  of  exdodon,  a 
line  is  described  as  along  a  kigkway, 
or  upon  a  kigktoaUf  or  as  runmng  to 
a  highwoff  or  as  by  tke  river,  or  Jong 
the  river  i  or  upon  the  margin  of  tke 
river,  or  to  tho  bank  of  tSe  river,  U 
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htm  been  pretty  Bnifbnnly  held  in 
this  state,  that  these  egressions 
carry  the  grantee  to  the  center  of 
the  highway,  or  to  the  center  of  the 
rirer.    Per  Willard,  P.  J.  ib 

8.  Where  a  grantor  bonnds  the  land 
which  he  conveys,  by  roads,  whether 
existing  or  ta  be  made,  over  lands 
retained  by  him,  he  conveys  to  the 
purchaser,  as  incident  to  the  grant, 
a  right  to  use  snch  roads  as  are  de- 
scribed, when  they  adjoin  the  prtmises, 
and,  ifneoessanft  out  to  the  common 
highway.  Such  right  becomes  ap- 
purtenant to  the  land  conveyed. 
Badetm  ▼.  Mead,  828 

4.  But,  although  an  appurtenance  may 
well  be  over  an  adjoining  tract  of 
land,  because  there  may  be  the  re- 
requisite  connection,  yet  it  cannot 
extend  to  separate  and  distinct 
premises.  Any  privilege  over  them 
Ib  a  distinct  subject.  It  is  not  in  any 
manner  dependant  upon,  nor  abso- 
In^Iy  necessary  for,  the  use  of  the 
principal  thing  granted.  If  it  passes 
at  all  it  must  be  by  a  specliication 
of  it  as  a  distinct  subject,  and  not  as 
an  a<yunct  of  something  with  which 
it  has  no  connection.  Baowir,  J. 
dissented.  ib 

See  BouNDART  Line. 


BELIVBBT. 
See  Possession. 

DISTRICT  ATTORNEY. 
See  MAKAAinrs,  8, 4,  6. 

t>ONATIO  MORTIS  CAUSA. 

1.  A  donatio  mortis  eaiusa  must  be  de- 
livered to  the  donee,  or  to  some 
person  for  him,  by  the  donor;  and 
not  by  his  executor  or  administrator. 
And  there  must  be  a  continuing 
possession;  and  the  gift  must  be 
made  in  the  expectation  of  death ; 
and  be  conditional,  depending  upon 
the  event  of  the  death  of  the  donor, 
and  be  revocable  by  the  donor  in 
his  lifo.  It  is  a  gift  only  upon  anr- 
and  is  liable  to  the  debts 


of  the  donor;  and  In  Act,  leaves 
the  title  in  the  donor,  save  only  in 
a  certain  event  BuiUingtony.  GiU 
more,  244 

2.  Whether  a  subseqtlent  will  of  the 
same  property  to  a  third  person,  re- 
vokes a  gift  mortis  causa  ?    Q:uere.  ib 

See  Gift 


DUE  DILIGENCE. 
See  Principal  and  Surbtv,  18, 14. 

E 

EJECTMENT. 
See  Parties. 

ELECTIONS. 

1.  If  inspectors  of  elections  come  Into 
office  by  color  of  title,  that  is  suffi- 
cient to  constitute  them  officers  de 
facto.  And  if  they  are  officers  de 
fadot  their  omission  to  take  tiie 
oath  prescribed  by  the  statute  will 
not  invalidate  an  election  held  by 
them.     The  People  v.  Cooky        259 

2.  The  rule  that  statutes  directing  the 
mode  of  proceeding  by  public  offi- 
cers are  directory  merely,  should 
be  applied  to  inspectors  of  elections, 
and  to  omissions,  by  them,  to  com- 
ply with  the  requirements  of  a  stat- 
ute, occurring  through  ignorance  or 
inadvertence.  ib 

8.  The  Ihct  that  inspectors  of  electiotts, 
and  the  clerks,  are  sworn,  not  upon 
the  bible,  but  upon  a  book  of  a  dif- 
ferent description,  will  not  invali- 
date the  election.  ib 

4.  Nor  will  the  fkct  that  the  inspectors 
proceeded  with  the  election,  for  a 
short  time,  with  only  one  clerk, 
render  the  election  void,  in  the  ab- 
sence of  any  evidence  of  fVaud ;  nor 
that  a  person  who  was  not  a  member 
of  the  board,  or  a  clerk,  sat  by  the 
table,  and  kc^  a  list  of  the  voters, 
and  copied  some  from  the  poll  list; 
nor  that  while  two  of  the  inspectofrs 
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wore  gone  to  their  breakfast,  the  re- 
maining inspector  appointed  another 
person  an  inspector,  and  adminis- 
tered to  him  the  official  oath ;  the 
two  proceeding  to  act  as  inspectors, 
during  the  absence  of  the  others ; 
nor  that  the  person  thus  appointed 
assisted  while  the  other  inspectors 
were  eating  their  dinner,  in  the 
same  room  where  the  polls  were 
held,  and  thtot  he  assisted  by  the  re- 
quest of  the  others,  for  a  short  tune, 
while  all  three  of  them  were  pres- 
ent; nor  that  the  polls  were  held 
open  some  ten  or  fifteen  minutes 
after  sundown,  and  that  a  few  votes 
were  received  after  that  time ;  nor 
that  the  certificate  of  the  canvass 
was  made  in  a  private  room,  or  that 
It  was  not  made  immediately.       ib 

5.  Where,  upon  the  trial  of  an  action 
in  the  nature  of  a  quo  warranto,  it 

•  is  not  shown  or  alledged  that  any 
illegal  votes  were  received,  or  any 
legal  votes  were  rejected,  at  the 
election  at  which  the  defendant 
claims  to  have  been  elected ;  and 
there  is  no  evidence  of  fhtud,  in  re- 
spect to  the  conducting  of  the  poll, 
or  canvassing  the  votes ;  but  on  the 
contrary  it  appears  by  the  evidence 
of  the  inspectors  of  elections  that 
there  was  no  intentional  irregular- 
ity, or  wrong,  in  any  part  of  the 
proceedings,  the  Judge  is  right  in 
refusing  to  submit  the  question  of 
fraud  to  the  jury.  ib 

6.  It  is  immaterial  how  many  names  a 
ballot  contains,  if  it  does  not  con- 
tain more  names  for  the  same  officer 
than  Uiere  are  officers  to  be  elected, 
at  the  election.  Accordingly,  where 
a  ballot  for  state  officers,  at  a  gen- 
eral election,  was  correct  in  form, 
and  contained  no  more  names  than 
there  were  persons  to  be  chosen, 
but  there  was  at  the  bottom,  '^  For 
county  judge,  E.  G. ;"  Jffdd,  that 
this  did  not  render  the  ballot  void. 

id 

7.  The  addition  of"  Junior"  to  a  name, 
is  mere  matter  of  description,  and 

'  fonns  no  part  of  the  name.  Neither 
is  a  middle  letter,  between  the 
christian  and  surname,  any  part  of 
the  name;  for  the  law  knows  of 
only  one  chnstian  name.  And  where 
it  appears  that  a  middle  letter  was 
inserted  in  a  name,  upon  a  ballot, 
by  mistake,  it  may  be  rejected,    ib 


8.  The  duties  of  inspectors  of  elections 
are  pa^ly  judicial  and  partly  min- 
isterial. In  determining  whether 
ballots  were  intended  for  a  given 
candidate,  or  not,  they  act  in  a  ju- 
dicial capacity;  and  unless  their 
determination  is  impeached,  by 
some  legitimate  evidence,  it  must 
be  allowed  to  stand.  ib 

9.  The  fiict  that  voters,  challenged  at 
an  election,  are,  by  mistake,  sworn 
upon  a  bo(4c  oUier  than  the  bible, 
both  they  and  the  inspectors  sup- 
posing it  to  be  a  bible,  will  not  ren- 
der the  election  invalid.  The  most 
that  can  be  claimed,  hi  such  a  case, 
is  that  the  illegal  votes  should  be 
rejected.  ib 

10.  Where  the  poll  listo  disagree  with, 
each  other,  and  the  inspectors  draw 
out  enough  votes  to  reduce  the  bal- 
lot to  the  lowest  poll  list,  this,  al- 
though an  irregularity,  will  not 
invalidate  the  election.  ib 

11.  The  omissions  of  officers  conduct- 
ing elections,  through  negligence, 
mistmke,  or  inadvertence,  to  comply 
with  all  the  directions  of  the  statute, 
ought  not  to  be  allowed  to  disfran- 
chise the  electors.  ib 

12.  The  proper  rule  upon  this  subject 
is  not  to  permit  such  omissions, 
whether  they  are  the  result  of  neg- 
ligence, ignorance,  mistake  or  fraud, 
to  invalidate  the  election,  when- 
ever, by  going  behind  the  returns, 
the  canvass,  or  even  the  ballot 
boxes,  the  true  state  of  the  canvasa 
or  ballot  can  be  obtained,  and  the 
expressed  will  of  the  electors  ascer- 
tained, ib 

See  Public  Officbks,  5, 6,  7. 


EVIDENCE. 

1.  The  sheriff's  return  on  an  ezecution 
that  he  had  levied  and  paid  to  the 
plaintiff  part  of  the  debt,  and  that 
the  defendant  had  no  property  to 
I>ay  the  residue  of  the  judgment,  is 
legal  evidence  of  the  facts  stated  in 
the  return,-  as  between  the  parties 
to  the  suit ;  and  these  facts  are  suf- 
ficient to  repel  the  presumption  of 
payment,  arising  from  the  &ct  that 
more  than  twenty  years  have  elaps- 
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ed  tinee  the  Jvdgment  was  rendered, 
where  the  Judgment  was.  obtained 
before  the  reyised  statutes  took  ef- 
fect.   Henderson  Y.  Caims,  15 

2.  The  rule  of  evidence  in  regard  to 
the  value  of  land  in  a  wild,  unset- 
tled country,  is  different  fVom  what 
it  is  in  respect  to  the  value  of  land 
in  a  country  settled  and  improved, 
and  where  lands  are  bought  and 
sold,  and  occupied,  in  the  vicinity. 
In  the  latter  case  the  value  is  to  be 
determined  by  the  price  of  similar 
lands  in  the  same  vicinity;  while  in 
the  former,  if  the  lands  are  to  any 
considerable  extent  bought  and  sold 
at  the  place  where  the  value  is  to 
be  determined,  so  as  to  have  a 
market  value  there,  evidence  of 
such  market  value  is  competent. 
But  how  ftr  it  shall  govern,  must 
depend  upon  the  other  evidence  in 
the  case.    Mains  v.  Haight,         76 

$.  The  certificate  of  a  town  clerk, 
showing  that  particular  persons 
were  declared  duly  elected  inspect- 
ors of  elections,  and  that  no  others 
have  been  elected  in  their  stead ; 
and  that  no  appointment  of  any 
others  has  been  filed  in  his  office,' is 
not  evidence  for  any  purpose,  ne 
People  V.  Cooki  259 

4  A  certificate  of  the  appointment  of 
persons  as  inspectors  of  elections, 
proved  by  the  town  clerk  to  be  in 
the  handwriting  of  his  predecessor 
in  office,  and  to  have  been  taken 
Arom  the  files  of  the  town  clerk's 
office  and  brought  to  court,  and 
which  paper  is  signed  by  the  clerk, 
supervisor,  and  a  justice  of  the  town, 
and  filed  on  the  back  in  the  hand- 
writing of  the  former  town  clerk,  is 
the  best  evidence  of  the  -appoint- 
ment of  such  inspectors,  and  is  suf- 
ficiently proved.  ib 

(k  Whether  such  certificate  is  filed  on 
the  day  of  the  election,or  afterwards, 
is  immaterial;  the  statute  being  si- 
lent as  to  the  time  of  filing  papers 
of  that  nature.  ib 

6.  The  fiust  that  a  board  of  canvassers 
proceed  for  a  time,  in  receiving 
votes,  without  clerks — one  of  the 
inspectors  acting  as  such,  in  conse- 
quence of  thefar  inability  to  procure 
suitable  clerks— will  not  faivalidate 
the  election.  i6 
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7.  Nor  win  the&ct  that,  during  ft  part 
of  the  time,  there  were  four  Inspec- 
tors acting  at  the  polls,  and  that  the 

.returns  were  signed  by  four-^d- 
though  an  irregularity— effect  the 
election.  ib 

8.  Where  a  written  contract  omits  to 
specify  the  time  withhi  which  it  is 
to  be  performed,  proof  of  a  subse- 
quent parol  agreement  between  the 
parties,  fixing  the  time  of  execution 
or  performance  of  the  written  con- 
tract, IS  admissible.  Davis  v.  Tal^ 
catt,  611 

See  Debtor  avd  Crsditor,  8. 
Inq,ui8ition. 

Principal  and  Agent,  1. 
Beceipt. 


EXECUTION. 

1.  A  sale  of-property  upon  execution, 
made  after  sunset,  is  void,  and  the 
proceedings  of  the  sheriff  are  ther^ 
by  rendered  void  ab  iniUo,  Cam- 
rick  V.  MyerSf  9 

2.  Where  a  party,  whose  property  was 
levied  on  by  execution,  objected  to 
the  sale,  on  the  ground  that  the 
property  was  exempt  &om  execu- 
tion, but  he  afterwards  turned  out 
the  property  to  the  sheriff,  to  be 
sold  at  a  fhture  day ;  Held  that  this 
was  nothing  more  than  a  claim  of 
exemption^  in  order  to  gain  time ; 
that  the  sheriff,  in  subsequently 
selling  the  property,  acted  under  a 
claim  of  authority  given  bylaw,  and 
not  under  an  authority  given  by  the 
party ;  and  that  an  abuse  of  his  au- 
thority^ by  the  sheriff,  made  him  a 
trespasser  ab  iniiio.  ib 

8.  An  execution,  issued  after  the  death 
of  the  plaintiff,  upon  the  application 
of  peraons  not  appearing  te  have 
any  interest  or  authority  Si  the  mat- 
tor,  and  where  it  is  not  shown  that 
the  Judgment  has  been  assigned; 
or  that  there  are  any  personal  rep- 
resentatives of  the  deceased  plain- 
tiff, is  a  nulUty,  U  seems.  BeUinger 
V.  F\frd,  250 

4.  A  person  having,  and  providing  fbr, 
a  household,  is  a  "householder," 
within  the  provisions  of  the  revised 
statutes  ez«mpttaic  certain  property 
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firom  sale  on  execatSon;  and  he 
does  not  lose  the  chaiacter,  by  tem- 
porarily ceasing  to  keep  house, 
and  stormg  his  property,  with  a 
view  to  return  to  it  again,  and  re- 
'  new  housekeeping.  WriohTi  J.  dis- 
sented.    Griffin  T.  StUkerland,    456 

6.  A  pailsf  claiming  an  exemption  of 
his  property,  under  the  provisions 
of  the  Tevised  statates,  fh)m  sale  on 
execution,  must  show,  afBrmatiTely, 
the  ikcts  which  entitle  his  property 
to  such  exemption.  ib 

Sae  Eyidence,  1. 

SUHROOATE. 


EXECUTORS  AND  ADMINISTAA- 
T0R8. 

Where  it  appeared,  before  a  surrogate, 
on  an  application  by  legatees,  for 
fhe  removal  of  an  executor,  Ac 

.  that  no  inventory  had  been  filed  by 
him ;  that  the  executor  was  squan- 
dering the  estate  in  useless  litiga- 
tion ;  that  he  had  delivered  over  to 
his  attorney  all  the  money  and 
tnortgages  of  the  estate,  and  was 
Ignorant  as  to  what  mortgages  be- 
longed to  the  estate ;  that  he  could 
not  read  writing,  or  write  good  Eng- 
lish; and  that  he  had  little  or  no 
property,  was  not  in  any  steady  or 
usefhl  employment,  kept  no  ao- 
oonnts,  and  had  no  knowledge  of 
the  condition  or  disposition  of  the 

.  trust  property,  except  what  was  de- 
rived ftom  his  attorney ;  £fe2<<,  that 
these  (hcts  were  suflteient  to  justlQr 
the  removal  of  the  executor,  on  the 
ground  of  improvidence  and  incom< 
petenpy.    JEmerson  v.  Botoen^    668 

Sm  Action. 

SOKROaiKTB. 


EXEMPTION  ACT. 
Su  Execution,  2. 


FSMBB  CO¥BBT. 


FORMER  RBCOTERT. 


1.  Where  a  former  recovery  is  insisted 
on  as  a  bar  to  an  action,  and  neither 
the  defendant's  answer  nor  the  re- 
cord of  the  former  judgment  show 
that  the  matters  in  controversy  in 
the  second  suit  were  litigated  in  the 
first,  but  merely  that  the  same  mat- 
ters fttighi  have  been  litigated,  the 
burthen  lies  on  the  defendant  to 
show  that  they  were  there  litigated. 
Davis  V.  TakoU,  611. 

2.  It  is  therefore  unnecessary  for  the 
plaintiff  to  prove  that  the  matter  in 
controvert  was  not  litigated  in  the 
former  suit,  but  was  withdrawn  fh>m 
the  consideration  of  the  referee,  and 
did  not  pass  into  Judgment.  ib 


8.  It  is  competent,  however,  for  the 
plaintiff  to  show,  by  parol,  that  a 
subject  which  it  appears  by  the  re- 
cord migJU  have  been  litigated,  was 
not  in  fact  litigated,  in  the  former 
suit.  ib. 


FRANCHISE. 

1.  A  finnchise  may  be  said  to  be 
"Utken*'  within  the  meaning  of  the 
section  of  the  state  constitution,  pro* 
hibiting  the  taking  of  private  prop- 
erty for  public  use,  without  just 
compensation,  when  the  owner  is 
deiMrtved  of  the  power  or  means  of 
exercising  it  But  It  is  not  taken 
when  its  emoluments  are  meiely 
diminished  by  an  improvement 
which  does  not  destroy  or  impair 
such  power  or  means.  Matter  of 
BamiUan  Avenue,  m 

2.  The  apprehended  damage  which  a 
toll  bridge  company  may  sustain,  in 
a  diminution  of  their  tolls,  by  a  di- 
version of  the  tratel  fh>m  their 
bridge  to  a  public  avenue  attthor^ 
ized  to  be  <^ned,  is  not  a  grievance 
Ibr  which  they  are  entitled  to  re- 
dress; where  the  statute  granting 
the  fi«nchise  does  Bot  confer  an  ex- 
clusive right  upon  tha  granteea.   t^ 

8.  When  the  public  good  calls  ft»r  new 
grants,  it  is  right  that  they  should 
be  made,  although  they  may  b»> 
come  riirals  to  pre-existii^  estab- 
lishments made  under  togislallve 
authority.  tft 
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FRAUD. 


1.  In  an  action  for  the  taking  and  con- 
▼ersion  of  property,  the  defendants, 
in  their  answer,  jastified  the  taking 
and  conversion,  under  a  chattel 
mortgage  thereon,  given  to  them  by 
B.  &  Co.,  the  former  owners,  which 
they  alledged  was  a  valid  and  sttb< 
Bisting  lien  thereOn,  and  by  virtae 
ctf  which  the  same  was  sold,  and 
purchased  by  the  defendants.  The 
plaintiffs,  in  their  reply,  denied  that 
the  mortgage  was  ever  a  lien  on  the 
property ;  and  alledged  a  purchase 
of  the  property  by  them,  from  B.  & 
Co.,  while  it  still  remi^ined  in  their 
possession,  and  payment  of  the  pur- 
chase money,  and  taking  possession 
by  the  plaintiffs.  Beld,  that  the 
plaintiffs,  as  subsequent  purchasers, 
in  good  faith,  wliile  the  property 
still  remained  in  the  possession  of 
the  mortgagors,  were  in  a  position 
to  set  up  fh^ttd  in  the  mortgage. 
Wager  v.  Ide,  468 

2.  Hdd  aisOf  that  under  the  code  of 
1849,  such  fhind  might  be  proved 
on  the  trial,  notwithstanding  the 
reply  did  not  alledge  that  the  mort- 
gage was  fraudulent.  ib 

8.  He  who  has  been  induced  to  part 
with  his  property  on  a  fraudulent 
contract  may,  on  discovering  the 
fVaud,  avoid  the  contract  and  claim 
a  return  of  his  property.  Fraud 
destroys  the  contract,  and  the  Ihtud- 
nlent  purchaser  acquires  no  title. 
Wkeakm  v.  Baker,  694 

4.  A  party  who  would  disaffirm  a  fhtud- 
ulent  contract,  must  act  promptly, 
upon  discovering  the  fraud,  and  he 
must  return  or  offer  to  return  what- 
ever he  has  received  upon  it.  He 
cannot  retain  what  he  has  received, 
if  it  is  of  any  value,  and  proceed  to 
recover  the  property  fhiudulently 
purchased  of  him.  He  must  rescind 
the  contract  in  toto,  and  thus  place 
the  party  in  the  position  he  was  in 
before  the  sale.  ib 

5.  Where  the  plaintiff  sold  to  J.  a 
quantity  of  stoves,  and  received  in 
payment  two  notes  made  by  M.,  for 
a  part  of  the  amount,  and  the  note 
of  J.  for  the  balance  of  the  purchase 
money,  and  J.  subsequently  sold  a 
part  of  the  stoves  to  bona  fide  ptir- 
chasers,  and  the  defendant  became 


the  purchaser  of  fhe  remainder; 
and  the  plaintiflb  then  applied  to  M. 
and  obtained  flrom  him  four  addi- 
tional notes  made  by  him,  for  a  part 
of  the  purchase  "money,  and  prose* 
cttted  two  of  them  to  Judgment: 
and  after  demanding  the  stoves  of 
the  defendarft,  they  bpngfat  an  ac- 
tion to  recover  the  possesion  there- 
of, on  the  ground  that  th«  purchase 
by  J.  was  fraudulent^  but  without 
rescinding  the  contract,  or  return- 
ing, or  offering  to  return  the  note 
given  by  J.,  or  those  given  by  M. ; 
Held  that  the  action  could  not  be 
maintained.  ib 

See  Vendor  and  Purchaser,  8, 4. 


FRAUDS,  STATUTE  OF. 

The  Jackson  Insorance  Company  had 
entered  into  a  contract  with  S.  to  do 
the  mason  work  upon  some  hoosea 
which  the  company  was  building. 
S.  made  a  sub-contract  with  the 
plaintiff,  to  furnish  the  plaster  and 
ground  marble  required  in  ^e 
buildings.  S.  filled  to  pay  the  first 
installment  due  to  the  plaintiff,  in- 
sisting it  was  not  due ;  whereupon 
the  plaintiff  became  dissatisfied, 
and  refused  to  ftimish  any  more  ma- 
terials. The  plaintiff's  agent  thoE 
called  on  the  defendant,  who  was 
president  of  the  company,  and  the 
latter  told  him  to  '*  go  on  and  Air- 
nish  the  stuff,  and  he  would  see  it 
was  paid  for."    BeUl,  that  this  was 

'^ot  an  original  and  absolute  con- 
tract on  the  part  of  the  defendant, 
but  was  a  collateral  agreement,  for 
the  debt  or  defkult  of  S.  and  there- 
fore void,  by  the  statute  of  firauds. 
Payne  v.  Baldwin,  570 

See  AOREBMENT,  1,  2. 


G 

OIFT. 

1.  Where  A.,  a  fbw  days  before  his 
death,  and  hi  his  last  sickness, 
deeded  to  his  sister  a  flurm  on  which 
she  and  her  husband  had  resided 
for  some  years  prevlons  and  did 
then  reside,  and  at  the  same  time 
told  h«r  tirare  was  ptnonal  pr»p- 
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erfy  on  the  tarm,  naming  some  of 
it,  that  would  be  of  no  service  to 
him,  but  might  be  to  her,  and  that 
he  "  would  giro  it  to  her,*'  or  said 
"I  will  give  it  to  you;"  the  flirm 
and  personal  property  then  being 
14  or  15  miles  distant,  it  was  kdd 
that  this  was  not  a  valid  gift,  either 
ceMsa  martis,  or  inier  vivos,  Hun- 
tiTigton  V.  OOmore,  248 

2.  Gifts  inter  vivas  or  causa  mortis,  if 
by  parol,  require  delivery.  ib 


GUARANTY. 

1.  Upon  a  guaranty  that  a  judgment 
assigned  by  the  grantor  is  collecti- 
ble from  the  defendant  therein,  it  is 
a  condition  precedent  to  the  liabil- 
ity of  the  guarantor,  that  the  per- 
son to  whom  the  guaranty  is  given 
shall  proceed  in  the  collection  by 
due  course  of  law,  and  if  he  does 
not,  the  guarantor  is  discharged 
ftom  his  liability.    Mairu  v.  Baight, 

76 

2.  An  attempt  must  be  made  to  col- 
lect, and  reasonable  diligeDce  used, 
as  a  condition  precedent  to  the 
right  of  action  against  the  guaran- 
tor, ib 

8.  A  delay  In  issuing  an  execution, 
for  upwards  of  a  year  and  a  half 
after  one  installment  of  the  judg- 
ment has  become  due,  and  for  more 
than  six  months  after  another  in- 
stallment is  due,  is  such  laches  as 
will  discharge  the  guarantor.        ib 

4.  The  terms  of  a  guaranty  must  be 
strictly  complied  with,  or  the  guar- 
antor will  not  be  bound.  It  is  a 
claim  sbrictissifni  juris,  Bigelow  ▼. 
Benton,  128 

5.  Thus,  where  B.  guarantied  the 
shipment  and  delivery  to  the  plaia- 
tifis,  at  Troy,  by  D.,  of  a  barrel  of 
flour  for  every  four  and  an  half 
bushels  (270  pounds)  of  good  wheat 
which  he  should  receive  of  them, 
and  a  barrel  of  com  meal  for  every 
240  pounds  of  Indian  com  re- 
ceived Arom  them;  and  the  plain- 
tiffli,  in  consideration  of  the  guar- 
anty, entered  into  an  agreement 
with  D.,  by  which  they  stipulated 
that  D.  might,  from  time  to  time, 
gfre  ordmi  to  their  ageati ,  at  Buf- 


falo and  elsewhere,  to  purchase,  oo 
the  plaintiffs'  account,  wheat  and 
com,  to  be  consigned  to  the  care 
of  D.,  to  manufacture  for  them ;  and 
such  agreement  bound  D.  to  deliver 
a  barrel  of  flour  for  a  less  quantity 
of  wheat  than  was  required  by  the 
contract  of  guaranty,  and  required 
that  the  com  meal  delivered  t&oald 
be  "  kiln  dried,"  which  was  not  con- 
templated by  the  guaranty,  and  sncb 
agreement  varied  ft'om  the  guaranty 
in  other  respects ;  Held,  that  B.  was 
exonerated  fVom  liability  upon  his 
contract  of  guaranty.  ib 

6.  An  agreement  must  be  explicit,  to 
charge  one  with  the  debt  of  another 
by  a  continuing  guaranty.  Wag- 
man  V.  Hoag,  2& 

H 

HABITUAL  DBUNKABDS 
See  iNaniaiTioN. 

HIGHWAYS. 

The  defendant,  being  the  owner  of 
the  soif  in  a  highway,  sold  to  P.  a 
bank  of  sand  therein,  in  fh>nt  of  the 
plaintiff's  premises,  where  he  re- 
sided. P. ,  in  taking  away  the  sand, 
dug  down  four  or  flve  feet  below 
the  surface  of  the  ground,  for  a  dis- 
tance of  some  three  rods,  opposite 
the  plaintiff's  land.  The  excava- 
tion was  about  eight  feet  from  the 
plaintiff's  fence,  and  the  earth  iMd 
partially  caved  in,  to  within  about 
four  feet  of  the  fence,  but  none  of 
the  plaintiff's  earth,  or  fences,  or 
improvements  had  been  in  the  least 
disturbed.  Hdd,  that  no  action 
would  lie  for  damages.  WUHams  v. 
Kenney,  629 

HOUSEHOLDER. 
See  ExECCTiON,  4. 


INJUNCTION. 

See  MuNiciPiL  OoRPoaAiiom. 

finSAMS,  % 
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INNKEEPEBS. 


Where,  ui  agreement  was  made  be- 
tween the  owner  of  a  horse,  and  an 
innkeeper^  by  which  the  latter  was  to 
entertain  the  man  having  charge  of 
the  horsoi  one  day  in  each  week,  or 
whenever  he  should  call  with  snch 
horse;  to  allow  the  horse  to  be  kept 
in  a  particular  stall  in  his  stable, 
and  to  ftimish  provender  for  him ; 
the  man  having  charge  of  the  horse, 
to  take  care  of  him  exclusively,  and 
in  pursuance  of  such  agreement  the 
horse  was  put  in  the  stall,  and  there 
received  an  injury;  Held^  that  the 
case  was  one  of  innkeeper  and  guest ; 
the  horse  being  infra  hospiiium,  with- 
in the  meaning  of  the  legal  rule  on 
the  subject ;  and  that  the  innkeeper 
was  liable  for  all  losses  and  dam- 
ages happening  even  without  his 
default,  excepting  such  as  were 
caused  by  inevitable  accident  or  the 
public  enemv.     Waskbwm  v.  Janes, 

193 

See  Municipal  Corporations. 


INQUISITION. 

1.  An  inqnision,  by  which  a  person  is 
found  to  be  of  unsound  mind  and 
incapable  of  conducting  his  own  af- 
iairsi  in  consequence  of  habitual 
drunkenness,  is  amdusive  evidence 
of  the  incapacity  of  such  person. 
Wadswoiik  v.  Sherman,  169 

%  Accordingly  held,  in  an  action 
against  the  indorser  of  a  bill  of  ex- 
change, who  after  the  making  and 
indorsing  of  the  bill  had  been  found 
to  be  an  habitual  drunkard,  upon  a 
commission  issued  for  that  purpose, 
that  after  the  finding  of  the  inqui- 
sition the  defendant  was  not  com- 
petent to  waive  notice  of  non-pay- 
ment and  protest ;  and  that  evidence 
that  at  the  time  of  .signing  such 
waiver  he  was  perfectly  sober  and 
competent  to  transact  business^  was 
inadmissible.  ib 


IN8UBANGE. 

1.  The  payment  by  underwriters,  to 
the  insured,  of  a  part  of  the  sum 
mentioned  in  the  policy,  is  a  waiver 
of  the  usual  preliminary  prooft. 


WesUake  v.  TV  St.  Laun-ence  Coumiy 
Mviual  Insurance  Co.  206 

2.  In  an  action  upon  a  policy  of  insur- 
ance by  an  assignee  of  the  policy,  the 
written  declaration  of  the  assignor, 
of  the  cost  of  the  property  insured, 
made  to  the  secretary  of  the  insur- 
ance company,  is  not  admissil)le; 
the  assignor  being  a  competent  wit- 
ness to  prove  the  fact.  ib 

8.  And  if  the  insured  is  examined  as  a 

witness,  by  the  defendants,  this  is  a 

.  waiver  of  an  exception  taken  to  a 

decision  excluding  his  admissions. 

ib 

4.  A  policy  of  insurance  contained  a 
clause  that  in  case  the  assured,  or 
his  assigns,  should  thereafter  make 
any  other  insurance  on  the  same 
property,  and  should  not  give  notice 
to  tke  insurers,  and  have  ike  same  in- 
dorud  on  tke  poUcy,  or  othemaise  a^ 
knowUdged  by  tkem  in  wriHng,  the 
policy  should  cease  and  be  of  no 
fhrther  effect  The  insured  having 
effected  a  farther  insurance,  in  an- 
other company,  notified  the  first  in- 
surers thereof;  who  reftised  to 
sanction,  approve  or  indorse  such 
notice  on  the  policy,  or  otherwise 
acknowledge  the  same,  except 
upon  the  condition  that  the  sum 
recoverable  by  virtue  of  the  policy 
should  not,  together  with  all  insur^ 
ance  thereon,  exceed  two4hirds  of 
the  value  of  the  property  insured. 
Held,  that  the  insurers  did  not  re- 
serve to  themselves  the  right  to  ap- 
prove or  disapprovo  of  the  new  in- 
surance ;  and  that  they  had  no  right, 
oil  acknowledging  the  receipt  of  no- 
tice, to  change  the  whole  contract, 
by  imposing  a  condition  not  con- 
tained in  the  policy;  or  to  prescribe 
the  terms  on  which  their  liability 
should  continue.  ib 

6).  No  mere  representation,  made  by  a 
party  insured,  is  a  warranty.  To 
constitute  a  warranty,  it  must  be 
contained  in  the  policy ;  or  if  con- 
tained in  another  instrpment,  it  must 
be  made  part  of  the  policy,  by  the 
agreement  contained  in  the  policy. 
WaU  V.  Tke  Howard  Ins.  Co.^     888 

6.  Thus,  the  proposals  and  conditions 
usually  annexed  to  the  printed  poli- 
cy are,  by  its  express  terms,  to  be 
«sed  OAd  resorted  to,  to  explain  the 
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rigbtii  of  the  parties;  and  a  com- 
pliance with  them  is  as  essential,  on 
the  part  of  the  insured,  as  if  they 
were  written  in  the  body  of  the 
policy.  lb 

7.  But  a  mere  reference  to  another 
paper — as  a  survey,  or  an  applica- 
(on — docs  not  make  it  part  of  the 
policy,  nor  bind  the  iomred  by  its 
contents,  as  by  a  warranty.  ii 

8.  A  warranty  most  be  complied  with, 
in  all  respects,  even  in  those  that 
do  not  seem  to  affect  the  risk.       Uf 

9.  A  representation  which  Is  folse, 
will  avoid  the  policy,  if  the  actual 
risk  is  greater  than  it  would  be 
were  the  representation  true.  And, 
it  seemSf  that  this  is  so,  even  if 
the  misrepresentation  was  honeitly 
made.  tb 

10.  But  a  misrepresentation  in  a  mat- 
ter that  does  not  affect  the  risk  or 
the  amount  of  the  premium,  will 
not  avoid  the  policy,  unless  made 
with  an  actuaUy  ihiudulent  de- 
sign, ift 

11.  The  reference  made  in  the  old 
fkshioned  policies,  still  used  in  the 
city  of  New-Tork,  to  the  proposals 
and  conditions,  does  not  make  the 
application  of  the  insured  a  war- 
ranty ;  although  in  the  mutual  pol- 
icies the  application  is,  by  their 
express  terms,  made  part  of  the 
policy,  and  so  amounts  to  a  war- 
ranty, tb 

12.  Although  a  warranty  must  be 
complied  with,  even  in  matters  that 
do  not  seem  to  affect  the  risk,  yet 
the  courts  are  liberal  to  the  assured 
in  giving  an  interpretation  to  the 
warranty ;  and  attach  no  importance 
to  the  printed  words,  when  the  writ- 
ten Words  even  impliedly  indicate  an 
intention  different  from  the  printed. 
And  they  have  been  strict  in  re- 
quiring ihe  insurer,  who'  draws  up 
the  pdicy,  and  deliberately  chooses 
his  own  language,  to  use  such  words 
as  will,  in  their  literal  understand- 
ing, clearly  convey  the  intended 
meaning.    Per  Mitchell,  J.         ib 

18.  Where  a  policy  insured  parties 
against  damage  by  Are  on  their 


stock  as  rope  mam^aeiitirers,  contain- 
ed in  a  brick  building ;  Beld,  that 
it  sanctioned  the  use  by  the  insured 
of  their  stock  as  rope  manufkctnrers 
in  that  building ;  one  of  which  uses 
was  the  manufacture  of  ropes.  And 
that  it  would  permit  the  business  of 
a  "  rope  maker,"  although  that  was 
enumerated  among  the  specially 
hazardous  kinds  of  business,  in  the 
policy.  ib 

14.  The  business .  of  hackling  hemp 
and  spinning  it  into  yam,  is  distinct 
fVom  that  of  making  rope ;  and  is 
not  included  In  a  prohibition  of  the 
trade  of  "  rope  makers,"  contained 
in  a  policy  of  insurance.  ib 

16.  Insurers  are  assumed  to  know  the 
usages  of  trade ;  and  when  they  use 
a  term  having  a  limited  meaning  in 
the  trade,  and  in  a  policy  to  one  en- 
gaged In  that  trade  or  in  a  business 
closely  oonnected  with  it,  both  par- 
ties must  be  assumed  to  bare  un- 
derstood the  term  in  the  sense  In 
which  the  trade  usually  undentand 
it  ib 

16.  Evidence  of  such  usage  U  always 
a4missible.  ib 

17.  Where  parties  applied  for  insm^ 
ance  upon  their  stock  as  rope  man- 
ufacturers, contained  in  a  brick 
building  oeewpied  as  a  Ucrekmae; 
JBdd,  that  the  application  was  mere- 
ly a  representation,  and  not  a  war- 
ranty  that  the  building  was  used 
only  as  a  storehouse.  ib 

18.  Where  an  application  for  Insuranoe 
upon  a  dwelling  house  described  a 
store  owned  by  the  applicant,  situ- 
ated near  the  house,  and  the  policy 
subsequently  Issued  contained  no 
prohibition  against  the  rebullcUug 
of  the  store  in  case  of  loss;  BeU, 
that  on  its  being  burnt,  the  owner 
had  a  right  to  rebuild  the  same; 
using  ordhiary  care  and  prudence  in 
so  doing.  And  that  if  a  fire,  origin- 
ating in  the  new  store,  while  In  the 
process  of  erection,  destroyed  the 
house  insured,  whithout  any  negli- 
gence on  the  paii  of  the  insured,  he 
was  entitled  to  recover,  vspam  the 
policy.     Yaumg  v.  TV  WmMmgton 
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JUDGMENT. 
Sse  Lunatics,  2,  8. 

JURISDICTION. 
See  Justices'  Courts. 

JUSTICES'  COURTS. 

1.  In  salts  before  Justices  of  the  peace 
the  jury  must  always  be  put  in 
chaise  of  a  constable  sworn  to  at- 
tend them ;  unless  they  find  a  ver- 
dict on  the  spot,  without  leaving 
their  seats.  And  this,  whether  the 
jury  retire  from  the  court,  or  the 
court  leaves  them  alone  in  the  court 
room.    Douglass  v.  Blacknum,    881 

2.  A  justice  of  the  peace  cannot  re- 
ceive a  verdict  unless  the  plaintiff 
Sb  present,  or  some  one  appears  for 
him.  If  it  is  fitirly  to  be  in^rred 
fh>m  the  justice's  return  that  he  re- 
ceived a  verdict  in  the  absence  of  the 
plaintiflf,  a  Judgment  entered  thereon 
will  be  reversed.  ib 

8.  A  justice  of  the  peace  has  no  juris- 
diction of  an  action  for  taking  and 
converting  personal  property,  where 
the  plaintiff,  in  his  complaint,  claims 
judgment  for  $200.  And  in  such  a 
case  a  judgment  In  fkvor  of  the 
plaintiff  will  be  reversed,  after  a 
trial  upon  the  merits  without  ob- 
Jection.    BeUinger  v.  Fbrd,         250 

See  Attachment. 


LIEN. 

See  Receipt. 

LIMITATIONS,  STATUTE  OF, 

Where  a  complaint  set  forth  that,  fbr 
several  years  prior  to  the  fkilure  of 
the  St  L.  Bank,  the  defendant  bad 
been  its  cashier  and  principal  finan- 
dal  agent;  that  he  was  also  its  as- 
ai^^nee,  under  several  assigaments ; 
that  his  MooBnla  with  tha  hank 


were  numerous  and  complicated; 
that  the  plaintiff  had  purchased 
from  the  receiver  of  the  bank,  all 
its  claims  and  demands  and  rights 
of  action  against  the  defendant; 
and  the  plaintiff  prayed  that  the 
defendant  might  be  directed  to  an- 
swer, and  account  to  him  for  the 
money,  property  and  assets  of  the 
bank,  which  came  into  his  posses- 
sion or  under  his  control ;  to  state 
the  nature  and  extent  of  his  indebt- 
edness to  the  bank,  in  his  individual 
capacity  and  as  cashier,  agent  and 
consignee;  and  that  he  might  be 
adjudged  to  pay  the  balance  which 
might  be  found  due  from  him,  to 
the  plaintiff;  Beld,  that  the  case 
was  within  the  62d  section  of  the 
title  of  the  revised  statutes  relative 
to  the  time  of  commencing  actions ; 
and  that  the  plaintiff  would  not  be 
barred  by  lapse  of  time,  if  his  causes 
of  action  accrued  within  ten  years 
before  the  commencement  of  the 
suit    Md)nn  v.  Faiarchitd,  648 


LUNATICS. 

1.  Under  the  exception  contained  in 
section  118  of  the  code,  an  action 
may  be  brought  by  the  committee 
of  a  lunatic,  alone,  for  the  purpose 
of  setting  aside  an  act  or  deed  aone 
by  the  lunatic  while  such.  Person 
V.  Warrent  488 

2.  A  bondand  warrant  of  attorney,  ex- 
ecuted by  a  person  who  is  subse- 
quently found  by  inquisition  to  have 
been,  at  the  time,  of  unsound  mind, 
so  that  he  was  incapable  of  govern* 
ing  himself  or  managing  his  af- 
fairs, du:.  and  a  Judgment  entered 
thereon,  by  confession,  are  not  abB<>- 
lutely  void,  and  will  not  be  set  aside, 
unconditionally,  where  it  <4>pear8 
from  the  evidence  that  the  alledged 
lunatic  was  for  several  years  prior  to 
the  execution  of  the  bond  and  war- 
rant permitted  by  his  friends  to  ex- 
change lands,  to  buy  and  sell  real  and 
personal  property,  and  to  give  notes, 
bonds  and  mortgagee,  and  there 
is  no  notice,  fraud,  on  want  of  good 
fidth  alledged  in  the  pleadings,     ib 

8*  But  such  Judgment,  and  all  subae- 
quent  proceedings^  may  be  set  aside 
on  terms,  in  the  discretion  of  the 
court.  a 

See  fiAJLROAOa. 
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MACHINERY. 

By  a  written  contract,  entered  into  by 
and  between  the  plaintiffs  and  8., 
F.  &»  Co.,  certain  machinery  was  to 
be  manofkctared  by  the  former  and 
set  up  in  the  mill  of  the  latter,  and 
the  plaintiffs  were  to  remain  owners 
of  the  machinery  until  it  was  paid 
for.  The  machinery  was  set  up  in 
the  mill,  according  to  the  contract ; 
the  mode  of  annexation  being  such 
that  it  could  be  removed  without 
iqjuiy  to  the  building.  Heldj  that 
the  machinery  did  not,  by  the  an- 
nexation, become  part  of  the  realty, 
80  as  to  pass  by  a  deed  of  the  mill 
and  lot,  executed  by  S.,  the  owner 
thereof;  but  that  it  continued  to  be 
personal  property,  and  to  belong  to 
the  plaintifi^,  so  long  as  the  pur- 
chase money  remained  unpaid ;  and 
that  the  plaintiffs  could  maintain 
trover  therefor,  against  the  grantees 
in  the  deed.     Godard  v.  Goulds  662 


MANDAMUS. 

1.  Defects  in  substance  need  not  be 
set  up  in  the  return  to  an  alterna- 
tive mandamus.  They  may  be  ta- 
ken advantage  of  at  any  time,  after 
the  return  has  been  made,  before 
the  peremptory  mandamus  is  award- 
ed. T%e  People  v.  Supervisors  of 
FhtUon,  62 

2.  The  defendants  may  object  to  the 
sufficiency  of  the  writ,  on  the  argu- 
ment of  a  demurrer  to  the  return,  ib 

8.  Notwithstanding  the  act  of  1848 
provided  that  a  reasonable  compen- 
sation to  district  attorneys  for  their 
services  on  the  remotJEil  of  criminal 
cases  into  the  supreme  court  by 
certiorari,  to  be  certified  by  one  of  the 
justices  of  the  suprerhe  court  j  shall  be 
audited  and  allowed  by  the  board 
of  supervisors,  and  paid  out  of  the 
county  treasury,  the  board  of  su- 
perviflorB  has  a  discretion  as  to  the 
amount  which  they  will  allow;  and 
is  not  controlftd  in  that  respect  by 
the  certificate  of  the  judge.  ib 

4u  And  if  the  board  of  supervisors  has 
ftcted  upon  the  subject  matter,  and 


exercised  its  discretion  in  respect  to 
an  account,  by  allowing  a  part  of 
the  amount,  although  it  be  less  than 
that  certified  by  a  justice  of  the  su- 
preme court,  a  peremptory  man- 
damus will  not  lie,  against  them,  ib 

6.  Nor  would  a  mandamus  bo  issued, 
in  such  a  case,  even  if  the  board  of 
supervisors  had  no  discretion  in  the 
matter;  an  action  at  law  being  the 
proper  remedy.  ib 


MARRIED  WOMEN. 

1.  A  married  woman  cannot  convey  to 
her  hmband,  by  deed,  all  her  dower 
right  in  his  real  estate,  under  the 
"  act  for  the  more  effectual  protec- 
tion of  the  property  of  married  wo- 
men," passed  April  7,  1848,  and 
amended  in  1849.  Graham  v.  Van 
Wyck,  681 

2.  The  safer  and  more  reasonable  con- 
struction of  that  act  will  restrict  the 
right  of  a  married  woman  to  con- 
vey to  persons  other  than  her  hus- 
band, ib 


MORTGAGE. 

1.  It  is  a  general  rule  that  where  the 
owner  of  land  mortgages  it  to  secure 
the  payment  of  a  debt,  and  after- 
wards sells  the  equity  of  redemp- 
tion, subject  to  the  lien  of  the 
mortgage,  and  the  purchaser  as- 
sumes the  payment  of  the  mortgage, 
as  a  portion  of  the  purchase  money, 
the  latter  becomes  personally  liable 
for  the  payment  of  the  debt  of  the 
former  to  the  holder  of  the  mort- 
gage, in  the  first  instance ;  and  if 
the  mortgagor  is  compelled  to  pay 
it,  he  can  recover  it  fh>m  the  pur- 
chaser of  the  equity  of  redempttoi. 
Flagg  V.  nurber,  196 

2.  In  such  a  case  the  mortgagor  and 
purchaser  stand  in  the  relation  of 
principal  and  surety;  the  latter  as 
surety  for  the  former,  to  the  extent 
of  the  mortgage  debt.  ib 

8.  Where  a  mortgage,  given  to  a  bank, 
is  assigned  to  and  held  by  the 
comptroller,  under  the  ninth  section 
of  the  act  of  April,  1888,  "  to  au- 
thorize the  bunnew  of  banktag," 
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tiis  right  to  kMlatiite  proooedings  for 
the  foreclosure  or  collection  of  such 
mortgage  is  necessftrily  inciden^l 
to  his  positioni  and  relations,  al- 
though the  statate  contains  no  spe- 
cific directions  to  that  effect         ib 


BIUNICIPAL  C(«PORATIONS. 

An  ordinance,  passed  by  a  municipal 
corporation,  prohibiting  the  sale  of 
spiritons  liquors  on  Sunday,  is  void, 
so  far  as  relates  to  sales  by  inn- 
keepers, to  their  lodgers  and  to 
lawftil  travelers,  pursuant  to  their 
licenses,  and  an  injunction  will  be 
granted,  to  prevent  its  enforcement 
against  them.  Wood  v.  City  of 
Brooklyn,  425 


MUTUAL  INSURANCE  COMPA- 
NIES. 

1.  The  directors  of  a  mutual  insurance 
company  do  not  act  judicially  in 
making  assessments  upon  premium 
notes.  The  Herkimer  County  Mutual 
Insurance  Co.  v.  J^\dler,  873 

2.  Having  ascertained  that  the  com- 
pany is  liable  for  a  loss,  and  that  it 
has  not  sufficient  funds  to  pay  the 
same,  the  directors  are  to  ascertain 
who  were  the  members  of  the  com- 
pany at  the  time  the  loss  occurred, 
and  then  their  assessment  is  to  be 
made  upon  each,  in  the  proportion 
which  tiie  amount  of  his  deposit 
note  bears  to  the  amount  of  all  the 
deposit  notes.  ib 

8.  They  hare  no  right  to  take  into 
consideration  the  length  of  time 
any  person  has  been  a  member,  in 
determining  the  amount  of  his  as- 
sessment, or  whether  he  shall  be 
assessed  at  alL  id 


4.  If  they  omit  to  assesB  the  deposit 
notes  of  any  persons  who  are  then 
members,  and  liable  for  their  pro- 
portions of  the  losses ;  or  if  they  in- 
clude in  the  assessment  the  amount 
of  previous  assessments,  from  the 
payment  of  which  the  parties  as- 
sessed have  been  released,  the  as- 
flesmeiit  is  invalid.  id 

Vol.  XIV.  87 


N 

NAME. 
See  Elections,  7. 


OPINIONS  OP  WITNESSES. 

The  opinion  of  a  witness,  in  respect  to 
the  viUue  of  property  which  he  has 
never  seen,  is  not  admissible  in  evi- 
dence. WesOake  v.  T%e  St.  Ltm- 
rence  Coun/iy  Mutual  Ins.  Co.^      206 


PARENT  AND  CHILD. 

.  An  action  will  not  lie  in  behalf  of  a 
parent,  against  the  trustees  of  a 
school  district,  to  recover  damages 
against  them  for  expelling  and  ex> 
eluding  the  plaintiff's  minor  child 
from  Uie  common  school;  nor  for 
the  damages  sustained  by  the  pa- 
rent in  bringing  an  appeal  to  the 
state  superintendent  of  common 
schools  to  get  such  child  reinstated 
in  the  school.    Stephenson  v.  BaU, 


2.  If  any  action  can  be  maintained,  in 
such  a  case,  it  must  be  in  the  name 
of  the  child,  and  for  his  or  her 
benefit.  ib 

8.  In  no  case  can  a  parent  sustain  an 
action  for  an  injury  to  his  child, 
unlesa  some  actual  loss  has  accnied 
to  him,  or  he  has  been  subjected  to 
the  violation  of  some  right,  from 
which  a  possibility  of  damage  may 
arise.    Per  0.  L.  Allen,  J.  ib 


PARTIES. 

In  an  action  of  ejeotment,  a  person 
not  in  possession  of  the  premises, 
although  claiming  an4nterest  there- 
in, is  not  a  necessaiy  par^.  Van 
Burm  r.  Codebwm,  118 

<Sw  WiTNBas. 
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PABTNERSHIP. 


1.  An  agreement  between  the  mem- 
bers of  a  copartnership  firm,  con- 
sisting of  three  persons,  and  four 
other  parties,  recited  that  it  was 
proposed  that  each  of  the  partners 
should,  upon  the  terms  and  coDdi- 
tions  therein  contained,  dispose  of 
the  equal  undiWded  half  of  all  his 
right,  title  and  interest  in  the  busi- 
d4$88  and  property  of  the  firm  to  the 
parties  of  the  second  part,  so  that, 
upon  performance  of  the  terms  bf 
the  agreement  by  the  purchasers, 
.each  party  should  own  an  undivided 
interest  in  the  business  and  property 
of  the  firm.  It  was  then  agreed 
that  upon  the  ftilflllment  of  the 
terms  of  the  agreement,  the  firm 
should  sell  to  the  parties  of  the 
second  part  one  half  of  the  net 
profits  of  the  business,  for  the  term 
of  five  years,  tIz  :  to  each  of  said 
parties  one-eighth  part;  such  profits, 
however,  over  and  above  a  specified 
tom  annually,  to  be  devoted  to  the 
purpose  of  paying  for  the  shares  of 
such  parties  in  the  capital  The 
firm  covenanted  that  at  the  end  of 
the  term  of  five  years,  and  upon  the 
ftdfillment  of  the  conditions,  they 
would  convey  to  each  of  the  parties 
of  the  second  part  the  one  equal, 
undivided  eighth  part  of  the  prop- 
erty of  the  firm ;  provided  the  par- 
ties of  the  second  part  should  each 
then  pay  to  the  former  partners  the 
value  of  one  equal  undivided  eighth 
part  of  the  property ;  in  the  mean- 
time the  title  and  possession  of  the 
priDperty  to  remain  in  the  former 
partners,  and  each  party  was  to 
share  in  the  profit  and  loss.  Hddt 
that  the  sharing  fn  the  pfofitand 
loss,  with  a  right  t<r  use  the  capital, 
And  an  inchoate  trtle  to  a  portion 
thereof,  constituted  a  fUl  partner' 
skip  between  the  parties,  so  as  to 
render  either  of  the  parties  an  in- 
competent witness  fbr  the  firm. 
Vassar  ▼.  Ckmpt  841 

2.  By  an  agreement  between  the 
Ulster  Iron  Company  and  H.  Gray, 
made  in  September,  1848,  the  for- 
mer leased  to  the  latter  for  the  term 
of  five  yearit  certain  premises  at  S., 
on  which  were  mills,  machinery  and 
water  power  for  the  manu&ctnre  of 
iron.  Am  rent  of  the  premises  G. 
stipulated  to  pay  to  the  company 


one-fourth  part  of  the  net  preflta 
arising  ftom  the  premises,  and  the 
manufacture  of  iron  thereon,  after 
deducting  all  charges,  excepting 
commissions  on  sales  at  N.  T.,  the 
persona)  services  of  G.  and  the  gen- 
eral superintendence  at  S.,  which 
were  not  to  be  charged  in  making 
up  profits.  G.  was  to  provide  all 
the  Ainds  and  capital  necessary  for 
the  manufacture  of  bar  iron;  and 
he  was  authorized  to  expend,  in 
putting  the  works  in  order,  and  fn 
additional  machinery,  a  sum  not  to 
exceed  $5000,  for  which  the  com- 
pany was  to  allow  him  interest,  un- 
til the  accruing  rent  should  be  equal 
to  the  expenditure.  Any  loss  that 
might  occur  was  to  be  charged  to 
profit  and  loss  account,  but  the 
company  was  not  to  be  liable  to  re- 
pay any  moneys  already  received  by 
them  as  rent,  or  be  liable  for  any 
loss  or  deficiency  at  the  end  of  the 
demised  term.  Of  the  fourth  part 
of  the  profits  which  were  to  be  paid 
as  rent,  one  half  was  to  be  paid  an- 
nually, and  the  balance  at  the  end 
of  the  term,  with  interest ;  such  in- 
terest to  be  yearly  added  to  the 
principal.  G.,  in  furnishing  the  cap- 
ital to  carry  on  the  business,  was 
authorized  to  charge  interest  on  his 
advances,  and  was  to  allow  interest 
on  all  moneys  in  his  hands,  arising 
Arom  the  manufacture.  If  a  partic- 
ular kind  of  pig  iron  waa  used  it 
was  to  be  charged  for  at  its  fair 
market  price;  the  price,  and  all 
other  questions  under  the  agTee> 
ment,  to  be  decided  by  J.  T.,  who 
was  to  make  up  the  yearly  accomits 
of  the  profits.  Held,  that  this  was  an 
agreement  for  a  specific  interest  by 
the  iron  company  in  the  profits  of  the 
business  to  be  carried  on  upon  the 
den^sed  premises,  as  profits^  and  not 
as  a  measure  of  compensation  for 
the  use  and  occupation  of  the  prem- 
ises; and  that  as  respected  third 
persons,  the  parties  to  such  agree- 
ment were  partners.  CattkiU  Bank 
V.  Gfroy,  471 

8.  Accordingly  kdd,  that  G.  and  the 
Ulster  Iron  Company  were  liable  as 
for  money  had  and  received  as  part- 
ners, upon  drafts  drawn  by  the 
agent  or  superintendent  of  the  com- 
pany, after  the  making  of  the  agree- 
ment, for  moneys  loaned  by  smch 
agent  and  applied  and  used  for  the 
purpose  of  carrying  on  the  bualiiMa 
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of  the  copartnerablp,  on  the  demised 

1^ 


4.  Held  alsOf  that  under  its  charter, 
the  Ulster  Iron  Company  was  capa- 
ble of  making  the  contract  with  G. ; 
although  the  effect  of  it  might  be 

.  to  impose  upon  the  corporation,  as 
respected  the  public,  the  liabilities 
of  a  partner ;  such  contract  relating 
to  the  business  for  which  the  com- 
pany was  incorporated,  and  being 
but  a  mode  of  flirthering  the  speci- 
fic purpose  of  its  creation.  id 


PERSONAL  PROPERTY, 
See  Machinery. 


PLANK  ROAD. 

A  toll  gatherer,  at  a  gate  upon  a  phtnk 
road,  has  a  right  to  demand  toll  in 
advance,  for  the  distance  which  a 
person  is  to  travel,  after  passing 
such  gate,  before  reaching  the  next 
gate.    Kenyon  v.  Seeley,  681 


PLEADING. 

1.  In  an  action  to  foreclose  a  mort- 
gage, brought  by  the  i^ignee,  the 
defendants  put  in  an  answer,  deny- 
ing that  the  mortgagee,  for  a  valua- 
ble consideration  paid  by  the  plain- 
tiff, duly  assigned,  transferred  and 
delivered  the  mortgage  to  the  pUiin- 
tiff,  and  alledged  that  the  same, 
if  ever  sold  by  the  mortgagee,  was 
in  fact  sold  to  B.,  one  of  the  de- 
fendants, and  that  if  any  assign- 
ment was  ever  executed  by  the 
mortgagee  to  the  plaintiff,  the  same 
was  only  so  in  form,  and  that  B. 
ftimished  the  money  to  purchase 
the  same,  and  that  he  was  the  true 
plaintiff  in  interest,  and  the  suit 
should  have  been  brought  in  his 
name.  Held,  on  demurrer,  that  the 
answer  was  defective,  because  it 
set  up  matter  in  avoidance,  witiiout 
admitting  that  but  for  the  avoid- 
ance the  action  could  be  sustained ; 
because  it  was  hypothetical;  be- 
cause it  set  up  matter  in  avoidance, 
and  at  the  same  time  denied  Uie 
allegation  it  sought  to  avoid ;  and 
because  it  attempted  to  show,  argtt« 


mentatively,  that  the  mortgage  had 
been  paid,  without  asserting  the 
Ikct.  ,  Arthur  v.  Brooks,  688 

2.  In  a  demurrer  to  an  answer,  on  the 
ground  of  insufficiency,  it  is  enough 
to  alledge,  generally,  that  the  an- 
swer is  insufficient.  And  nnder 
such  an  allegation  the  plaintiff  can 
avail  himself  of  any  insufficiency 
which  goes  to  the  merits  of  the  an- 
swer, ib 


POSSESSION. 

Mere  words  will  not  change  the  pos- 
session, or  constitute  a  delivery  of 
personal  property.  HunUngUm  v. 
GUitiore,  248 


PRACTICAL  LOCATION. 
See  BouxDART  Line,  1,  2. 


PRACTICE. 

1.  If  a  deficiency  in  the  plaintiff's 
proof  is  supplied,  during  the  trial, 
by  the  defendants  themselves,  it  is 
a  waiver  of  any  exception  they  may 
have  taken,  based  on  such  defi- 
ciency. Westlake  v.  T%e  St.  Law- 
rence County  Mutual  Ins.  Of.      206 

2.  Where  a  defendant,  in  his  answer, 
which  is  sworn  to,  denies  any  knowl- 
edge or  information  sufficient  to  form 
a  belief  as  to  the  truth  of  an  allega- 
tion in  the  complaint,  the  plaintiff 
cannot,  on  affidavits  showing  that 
the  fact  alledged  was  within  the 
personal  knowledge  of  the  defimd- 
ant,  move  to  strike  out  the  answer 
as  sham,  false  and  fHvolous.  Cos- 
fodl  V.  BushneU,  898 

8.  Previous  to  the  code  the  term 
"sham  plea"  ha4  a  precise  legal 
meaning,  applicable  ,only  to  pleas 
of  new  matter  i  and  in  that  known 
and  established  sense  the  term  sham 
answer  was  used  in  the  code.        ih 

4.  If  upon  the  trial  of  the  cause,  the 
Judge  directs  the  iury  to  find  a  ver- 
dict for  the  plaintiff,  and  orders 
that  the  bill  of  ezceptioas  to  be 
made  up  be  heard  in  the  tot  In* 
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stance  at  a  general  terw,  jiid|BfineDt 
cannot  be  correctly  entered  until 
the  court,  at  a  general  term,  has  de- 
cided upon  the  bill  of  exceptions. 
MaUer  of  Wekh,  896 

6.  Where,  in  an  action  to  try  the  rights 
of  contesting  parties  to  an  office,  the 
attorney-general,  having  charge  of 
the  action  on  the  part  of  the  people, 
as  well  as  of  the  plaintiff,  stipulates 
that  "all  proceedings  on  the  part 
of  the  plaintiff  shall  be  stayed,  until 
the  decision  of  the  supreme  court, 
upon  the  bill  of  exceptions,  shall 
be  given  and  judgment  perfected 
thereon,  and  that  no  execution,  or 
other  proceeding  shall  be  taken  or 
had  6y  the  party  in  whose  favor  the 
decision  shall  be^  until  the  expiration 
of  ten  days  fVom  and  after  notice  of 
said  judgment  being  perfected,  shall 
be  servt^  on  the  defendant,"  he 
cannot  move  on  the  part  of  the 
plaintiff  in  whose  fkvor  judgment 
is  subsequently  rendered,  for  an 
order  to  compel  the  incumbent  to 
deliver  over  the  books  and  papers 
belonging  to  the  office,  before  the 
ten  days  have  expired.  ih 

6.  A  cause  was  reached,  at  the  circuit, 
and  called  on  for  trial  by  the  de- 
fendants ;  whereupoa  the  plaintiff 
applied  for  a  postponement,  which 
was  denied.  He  then  gave  notice 
of  discontinuance,  and  made  a  ten- 
der of  costs.  Ten  days  afterwards, 
but  during  the  same  circuit,  the 
judge  at  the  circuit  made  an  order 
dismissing  the  complaint,  with  costs, 
and  directing  an  extra  allowance. 
Hdd,  that  the  judge  had  jurisdiction 
to  make  the  latter  order.  MoffaJU 
V.  Ford,  577 


EBSCRIPTION. 

The  public  cannot  acquire  an  ease- 
ment, by  prescription.  The  doc- 
trine is  inapplication  to  the  public. 
A  prescription  supposes  a  grant,  and 
In  the  case  of  the  public  there  can 
be  no  grantee.    Curtis  v.  EBesLer,  511 


PRESUMPTION. 

8u  Amrtms  PomessiON,  2. 
Boumdaut  LtKB,  1. 
OotfOftinoir,  8, 7. 


Vendow  akd  PtTRcrriffER,  2, 7'^ 

Water,  4. 
Will,  1,  3. 


PRINCIPAL  AND  AGENT. 

1.  Where  an  agent,  or  quasi  trustee^ 
of  real  estate,  whose  duty  it  is  to 
sell  for  cash,  departs  from  the  strict 
line  of  his  duty,  and  receives  the 
consideration  partly  in  cash,  and 
partly  in  other  lands,  and  the  prin- 
cipal elects  to  take  the  cash  value 
of  the  land  received  by  the  agent^ 
the  consideration  expressed  in  the 
deed  given  by  the  agent  is  not  con- 
clusive upon  him  as  to^the  value  of 
the  lands  received  in  exchange.  It 
is  merely  prima  facie  evidence  of 
the  value  of  the  land,  as  agreed 
upon  by  the  parties,  and  is  open  Ux 
explanation  by  parol  proof.  Mains 
V.  Hcdght,  7& 

i  On  the  18th  of  November,  1851,  M. 
&.  Co.,  as  the  agents  or  factors  of 
the  plaintiffs,  sold  to  L.,  on  credit, 
a  quantity  of  the  plaintifis'  4our, 
for  the  sum  of  $975.  They  at  the 
same  time  sold  to  L.  other  flour  be- 
longing to  themselves;  the  sale» 
amounting  in  the  whole  to  the  sum 
of  $2839,31,  for  which  L.gave  toM. 
&  Co.  his  two  promissory  notes,  one 
for  $1135,  payable  in  sixty  days, 
and  the  oUier  for  $1704,31,  payable 
in  four  months.  On  the  same  day, 
M.  &b  Co.  obtained  a  loan  of  $150(y 
ttom.  the  Troy  City  Bank,  aui^rans- 
ferred  t^  the  bank,  as  collateral  se- 
curity for  the  payment  of  the  loan 
and  of  a  draft  for  $933  drawn  by 
W.,  the  notes  given  by  L.,  and  one 
for  $1350,50  given  by  one  B.  Oa 
the  19th  November,  1851,  M.  &  Co. 
having  failed,  made  a  general  aa- 
signment  of  all  their  property  to  the 
defendant  F.,  in  trust  for  the  bene- 
fit of  their  creditors.  L.  and  B. 
subsequentiy  paid  the  notes,  to  the 
Troy  City  Bank,  and  from  the  pro- 
ceeds of  the  notes  the  bank  reim- 
bursed itself  for  the  loan  of  $1500, 
and  paid  W.'s  draft  of  $988.  And  the 
balance  of  the  proceeds,  $175631r 
remained  in  the  bank.  Bdd,  ttiat 
the  taking  of  the  notes  of  L.  for  the 
flour  sold  to  him,  by  M.  &  Co.,  was 
not  a  mingling  of  the  property  <^ 
the  principal  with  that  of  the  flustor 
Of  Agent,  aid  a  ooUTertioci  6f  the 
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■ame  into  money,  so  that  it  could 
not  be  followed ;  but  that  of  the 
fund  remaining  in  the  bank,  the 
plaintifia  were  entitled  to  recover 
$976|  the  value  of  the  flour  belong- 
ing to  them  which  had  been  sold  to 
L.bjM.4tGo.  BeachY.fbrsyth,4&9 

2f.  W.  A>  Co.  were  commission  mer- 
chants at  Buffalo,  and  the  agents 
and  factors  of  the  defendants,  who 
resided  at  Sandusky.  In  October, 
1849,  the  defendants  had  in  the 
possession  of  W.  &  Co.  8822  bushels 
of  wheat,  which  W.  &  Co.,  with 
their  consent,  sold,  partly  on  credit, 
to  J.  &  C.  At  the  same  time  W.  A> 
Co.  also  sold  to  J.  &  C.  other  wheat, 
held  by  them  on  commission  and 
belonging  to  other  persons.  The 
defendants  consented  to  this  mode 
of  selling,  and  to  the  terms  of  the 
sale.  The  whole  sale  amounted  to 
914,514  bushels,  at  S12,582,  and  W. 
&>  Co.  received  86000  cash,  and  the 
balance  hi  J.  &  C.'s  time  drafts  on  a 
firm  in  New-Tork.  The  defendants' 
share  of  the  drafts  was  $4678,15. 
Two  of  the  drafts,  one  for  SlOOO 
and  the  other  for  $750,  were  in- 
dorsed by  W.  A>  Co.  without  re- 
course, and  were  sent  to  New- York, 
and  used  in  paying  debts  of  the  de- 
fendants, then  falling  due.  The 
remaining  bills  were  not  divided 
among  the  persons  for  whom  they 
were  taken.  The  amount  pro- 
duced by  the  defendants'  wheat,  on 
these  remaining  bills,  was  $2828,15. 
W.  A  Co.  indorsed  two  of  the  bills 
and  procured  the  plaintiff  to  dis- 
c«Bnt  them,  one  for  $2000  and  the 
other  for  $1750.  Of  the  proceeds 
of  these  bills  $2828.15  were  used  by 
W.  Sb  Co.  in  paying  bills^  then  falling 
due,  drawn  upon  them  by  the  de- 
fendants. W.  6b  Co.,  on  making  the 
sale,  credited  the  proceeds  of  the 
wheat  thus :  "  by  net  proceeds  8822 
bushels  wheat  $7601,92,"  to  the 
account  of  the  defendants.  W.  &, 
Co.  assigned  their  account  and 
claim  against  the  defendants  to  the 
plaintiff  All  the  parties  to  the 
bills  for  $2828,15,  having  failed,  be- 
fore their  maturity,  by  which  that 
amount  was  lost;  Beldf  that  the 
loss  fell  upon  the  defendants,  and 
that  the  plaintiff,  as  the  assignee 
of  W.  &  Co.,  was  entitled  to  recover 
of  them,  the  amount  of  the  bills. 
RUh  V.  Monroe,  002 

.  See  Bmpondsat  Superior. 


PRINCIPAL  AND  SURETY. 

1.  A  bond  executed  by  H.,  E.  db  W.  to 
R.  Sb  H.  recited  that  R.  <&  H.  had 
purchased  of  F.  his  stock  in  trade, 
an  inventory  of  which  was  annexed 
marked  A,  amounting  to  $349,73, 
which  was  bought  by  F.  of  H.  &>  H. 
of  New-York ;  also  goods  purchased 
by  F.  of  B.,  K.  Sb  S.,  of  which  an 
inventory  was  annexed  marked  B, 
amounting  to  $144,06 ;  .that  R.  &, 
H.  upon  purchasing  said  goods  gave 
to  F.  in  part  payment  thereof,  their 
note  for  $705,  payable  in  twelve 
months ;  that  H.  &  H.,  by  virtue  of 
a  writ  of  replevin,  had  seized  the 
goods  contained  in  the  inventory 
marked  A,  as  the  property  of  F. ; 
that  D.,  K.  &  S.  had  also  replevied 
the  goods  in  inventory  B,  as  the 
property  of  F. ;  and  that  R.  6b  H. 
had  purchased  of  H.  6b  H.  and  of 
B.,  K.  6b  8.  severally,  the  goods 
contained  in  said  inventories,  and 
given  their  notes  therefor.  The 
bond  then  witnessed  that  in  con- 
sideration of  the  delivering  up  and 
repurchase  of  the  goods  by  R.  6b  H. 
and  the  execution  and  delivery  of 
their  notes  therefor,  the  obligors 
^ere  held  and  firmly  bound  unto 
R.  6l  H.  in  the  sum  of  $1000;  to 
which  payment,  well  and  truly  to 
be  made,  they  jointly  and  severally 
bound  themselves,  their  heirs,  &c. 
The  condition  was  that  H.  6b  E, 
should  indemnify  and  save  harmless 
R.  6b  H.  and  each  of  them,  of  and 
from  the  note  so  given  by  them  to 
F.  to  the  extent  only  of  the  amount 
of  the  said  inventories,  being 
$490,79,  and  of  and  fVom  all  costs, 
charges,  &c.  arising  fVom  or  accru- 
ing in  consequence  of  the  execution 
or  non-payment  of  said  note ;  R.  6b 
H.  agreeing  not  to  pay  the  same, 
but  to  allow  it  to  be  sued.  And  it 
was  understood  and  declared  that 
in  case  H.  &%.  should  become  ob- 
ligated, by  virtue  of  such  instru- 
ment, to  pay  to  R.  &  H.,  or  either 
of  them,  any  sum  or  sums  of  money, 
and  in  case  any  liability  against 
them  should  be  created  by  the  com- 
mencement of  any  suit  for  the  re- 
covery of  such  note,  all  such  moneys 
should  be  paid  by  them  in  propor- 
tion to  the  respective  amounts  of 
the  goods  so  by  them  severally  sold 
to  R.  db  H.  &ld,  that  the  obligors 
were  jointly  bound  to  R.  &  H. ;  and 
that  in  the  absence  of  any  stipnla- 
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tion  to  the  contrary,  their  obliga- 
tion to  W.,  their  surety,  was  equally 
extensive.     WcstcoU  v.  King,        82 

2.  Where  a  surety  pays  a  joint  judg- 
ment against  himself  and  his  two 
principals,  prima  facie  he  is  entitled 
to  recover  back  the  amount  paid 
by  him,  f)*om  both  the  principals,  ib 

8.  A  surety  having  borne  the  burden 
of  his  principals,  stands,  in  many  re- 
spects, in  the  place  of  a  creditor, 
and  may  proceed  itgainst  one  or 
all  of  them.  ib 

4.  Ab  agreement  under  seal,  between 
the  creditor  and  principal  debtor, 
that  a  debt  by  simple  contract  shall 
be  paid  by  the  conveyance  of  lands 
to  the  creditor,  and  therein  giving 
to  the  debtor  fifteen  days  to  fulfill 
on  his  part;  if  done  without  his 
knowledge  and  consent,  discharges 
the  surety.     Waginan  v.  Hoag,  232 

6.  Taking  new  security  fh>m  the  prin- 
cipal debtor,  without  giving  Ume, 
does  not  discharge  the  surety.      ib 

6.  Nor  do  mere  proposals  for  security, 
unless  they  can  be  made  use  of  to 
impute  la^es.  ib 

7.  The  offer  of  terms,  to  be  a  binding 
agreement  and  take  effect  upon  an 
act  of  the  debtor,  and  which  he  ne- 
glects to  perform,  will  not  discharge 
the  surety.  ib 

8.  A  valid  agreement  to  execute  a  re- 
lease to  the  principal  debtor,  in 
equity,  will  dischai^ge  a  surety,     ib 

9.  Giving  time  or  accepting  a  compo- 
sition does  not  discharge  the  surety, 
if  all  remedies  against  him  are  re- 
served, ib 

10.  A  surety,  who  pays  the  debt  of  his 
principal,  for  which  he  is  bound,  is 
entitled  to  every  remedy  which  the 
creditor  has  against  the  principal. 
Goodyear  Y,  Walaon,  481 

11.  Upon  this  principle  the  surety  has 
the  right  to  have  the  original  debt 
assigned  to  him,  and  the  instrument 
by  which  it  is  evidenced.  And  in 
his  hands  a  judgment  against  prin- 
cipal and  surety  fbr  the  original 
debt,  ]$  a  subfliflting  obligattoDi  and 


may  be  enforced  against  the  prind- 
pal.  ib 

12.  Accordingly,  where  a  surety  paid 
a  judgment,  recovered  against  him- 
self and  the  principal  debtor,  and 
took  an  assignment  thereof,  for  his 
own  benefit ;  £fe2^,  that  such  pay- 
ment did  not  extinguish  the  judg- 
ment, but  that  after  the  death  of 
the  principal,  payment  of  it  accord- 
ing to  its  priority  of  date,  out  of  the 
assets  of  the  principal  debtor,  might 
be  decreed  by  the  surrogate.         ib 

18.  The  liability  of  a|nrety  can  never 
be  extended  beyond  the  terms  of 
the  agreement    Bobinstm  v.  fYost, 

586 

14.  A  delay  of  seven  months,  without 
any  explanation  of  the  cause  of  it, 
is  not  due  diligeooe  on  the  part  of 
one  who  is  seeking  to  make  a  surety 
liable  on  a  contract  in  which  "  due 
and  legal  diligence"  on  the  part  of 
the  creditor  is  expressly  required, 
before  the  surety  shall  be  made  lia- 
ble; especially  where  the  creditor 
knew  that  the  original  debtor  was 
in  fiiiling  circumstances.  Peumaum 
V.  Hudson,  579 

15.  At  least  it  is  such  a  delay  that  the 
court  cannot  pronounce  it  due  dili- 
gence, without  submitting  the  ques- 
tion to  a  jury,  ib 


PR0MI880BT  NOTES.  4 

1.  Where  a  note  is  held  as  indemnity 
against  the  act  or  defkult  of  a  tbiid 
person,  a  suit  may  be  brought  di- 
rectly upon  it,  without  reference  to 
the  special  agreement  It  is  other- 
wise where  the  liability  of  the  de- 
fendant is  solely  upon  an  agreement 
collateral  in  terms.  Wagman  v. 
Hoag,  282 

2.  Where  a  note,  payable  at  a  fbtnre 
day,  is  given  by  A.  to  B.,  to  be  held  by 

B.  as  indemnity  against  loss  that  he 
may  sustain  by  indorsing  notes  for 

C,  in  the  absence  of  all  proof  to 
the  contrary,  U  seems  that  it  will  not 
be  considered  as  a  continuing  in- 
demnity or  guaranty  againat  liability 
on  notes  indoned  after  H  beooBWie 
due,  ib 
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8.  8.  being  the  owner  of  a  canal  boat, 
made  a  conditional  sale  thereof  to 
the  defendant,  but  the  title  was  not 
to  )>a8B,  or  be  transferred,  until  cer- 
tain promissory  notes,  given  by  the 
defendant  for  the  purchase  money, 
should  be  paid.  The  defendant 
then  transferred  his  right,  and  de- 
livered the  boat  to  B.  upon  the  ex- 
press condition  and  agreement  that 
B.  would  pay  such  promissory  notes. 
B.  made  an  absolute  sale  of  the 
boat  to  the  plaintifib,  and  warranted 
the  title,  without  their  having  any 
notice  of  S.'s  claim ;  and  B.  received 
the  ftill  pay  ^therefor.  The  plain- 
tiffii,  having  paid  the  amount  of  the 
notes,  to  S.,  and  taken  indorsements 
of  the  same,  from  him,  without  re- 
course, brought  an  action  thereon. 
Held,  that  in  equity,  the  boat  was 
the  fUnd  for  the  payment  of  the 
notes ;  that  the  plaintiffs,  were  the 
assignees  of  both  B.  and  S.,  invested 
with  the  rights,  and  subject  to  the 
responsibilities  of  each,  as  to  the 
defendant;  and  that  while  they 
held  the  fUnd  as  their  own,  the 
notes  must  be  regarded  as  satisfied, 
in  their  hands;  and  that  conse- 
quently the  action  would  not  lie. 
Wayne  y.  Sherwood^  638 

4.  Where  a  note  Is  made  by  two  per- 
sonS)  which  in  terms  is  Joint  only, 
upon  the  death  of  one  of  the  ma- 
kers, the  surviving  maker  only  is 
liable  upon  it ;  unless  it  appears  by 
direct  proof,  or  the  flict8\>f  the  case 
warrant  the  inference,  that  the  par- 
tiea  intended  it  should  be  joint  and 
s^ml.     Yffrks  Y.  Peck,  644 

6.  If  such  an  intention  is  expressly 
proved,  or  may  be  inferred  from  the 
transaction,  the  note  will  be  treated 
as  if  it  was  Joint  and  seteral ;  and 
in  that  case  the  personal  represen- 
tatives of  the  deceased  maker  are 
liable  for  its  payment.  i& 

6.  Bo  held  where  the  discharge  of  a 
mortgage,  to  effect  which  the  note 
was  given,  was  admitted  by  the  de- 
ceased maker  to  be  an  accommoda- 
tion to  him,  and  the  note  was  signed 
by  him  under  an  arrangement  with 
his  co-maker  that  a  portion  of  the 
proceeds  of  the  sale  of  the  mortgaged 
premises,  shoold  be  applied  in  dis- 
charge of  a  liability  he  had  assumed 
for  his  oo-maker,  and  it  was  alter- 
warda  so  applied.  ib 


7.  In  all  cases  of  a  Joint  note,  given 
upon  a  joint  loan  of  money,  or  a  Joint 
liability  of  any  kind,  it  will  be  pre- 
sumed it  was  intended  the  note 
should  be  several  as  w^ll  as  Joint ; 
and  effect  will  be  given  to  it  ac- 
cording to  that  intention.  ib 

8.  But  where  the  deceased  maker  was 
a  mere  surety,  such  a  presumption 
will  not  be  indulged.  The  respon- 
sibility will  not  in  such  a  case,  be 
extended,  without  proof  of  an  ex- 
press agreement.  ib 


PUBLIC  OFFICERS. 

1.  Acts  done  by  those  who  are  officers 
de  facto  are  good  and  valid  as  re- 
gards the  public,  and  third  persons 
who  have  an  interest  in  their  acts ; 
and  their  title  to  the  office  cannot 
be  inquired  into  collaterally.  This 
doctrine  has  been  applied  to  cases 
where  the  whole  official  duty  of  the 
officer,  in  its  nature,  consists  in  the 
performance  of  a  single  act.  The 
People  V.  Cook,  259 

2.  But  the  mere  claim  to  be  a  public 
officer,  and  the  performance  of  a 
single  act,  will  not,  it  seems,  con- 
stitute an  individual  an  officer  de 
facto.  There  must  be  some  color 
of  an  election  or  appointment,  or 
such  an  exercise  of  the  office,  and 
an  acquiescence  on  the  part  of  the 
public,  as  would  afford  a  reasonable 
presumption  bf  at  least  a  colorable 
election  or  appointment.  ib 

8.  It  is  a  general  rulej  in  relation  to 
public  officersi  that  they  may  es- 
tablish their  official  character  by 
proving  that  they  are  generally 
reputed  to  be,  and  have  acted  as 
such  officers,  without  producing 
their  commissionj  or  oUier  evidence 
of  their  appointment  ib 

4.  Statutes  directing  the  mode  of  pro- 
ceeding by  public  officers  are  di- 
rectory, and  a  strict  cohipliance  with 
their  provisions  is  not  essential  to 
the  validity  of  the  proceedings,  un- 
less it  be  80  declared  in  the  statute. 

ib 

6.  Within  this  principle,  where  a  stat- 
ute durects  a  pubUc  officer  to  do  a 
thing  withm  a  certain  time,  without 
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any  ne^tire  words  restraining  him 
ttom  doing  it  afterwards,  the  naming 
the  time  will  be  regarded  as  direc- 
tory merely,  and  not  as  a  limitation 
of  his  authority.  ii 

6.  This  rule  has  been  rery  steadfiistly 
adhered  to,  by  the  courts,  in  all 
cases  where  certain  acts  are  directed 
to  be  done,  by  public  ofllcers,  with- 
in a  stated  time,  and  in  a  particular 
manner,  when  those  acts  are  of  a 
public  character,  and  concern  the 
public  interests,  or  when  the  rights 
of  third  persons  are  concerned.  Per 
Mason,  P.  J.  ib 

7.  The  rule  should  be  applied  to  in- 
spectors of  elections,  and  to  omis- 
sions, by  them,  to  comply  with  the 
requirements  of  a  statute,  occurring 
through  ignorance  or  inadvertence. 

id 

See  Elections. 


QUO  WABKANTO. 

1.  In  an  action  to  determine  the  right 
to  an  office,  the  court  and  jury  may 
look  beyond  the  returns,  and  even 
beyond  the  ballot  boxes,  if  neces- 
sary, to  ascertain  the  truth.  It 
may  therefore  receive  evidence  as 
to  the  xTUention  of  the  voters.  The 
PeopU  V.  Cook^  259 

2.  On  the  trial  of  an  action  in  the  na- 
ture of  a  qua  v)arranto,  to  determine 
the  right  to  an  affice,  where  the 
question  was  whether  votes,  given 
for  "  B.  C.  W.  jun."  and  "  B.  W." 
were  intended  to  be  given  for,  and 
should  be  allowed  to  B.  W.  jun., 
and  the  evidence,  xmexplained  and 
undisputed,  concurred  to  identify 
B.  W.  jun.  as  the  person  for  whom 
the  votes  were  intended,  and  to  es- 
tablish the  intention  of  Uie  electors 
who  voted  those  ballots  to  vote  for 
him,  and  there  was  no  disputed 
fact  for  a  jury  to  find,  upon  that 
branch  of  the  case ;  it  being  wholly 
a  matter  of  inference,  or  legal  in- 
tent, to  be  drawn  from  the  undis- 
puted facts;  Hcld^  that  the  judge 
was  right  in  reflising  to  submit  the 
question  to  the  jury.  ib 

Ste  Elections,  5« 


EAILEOADS. 

1.  The  statutes  of  1848  and  1850,  re- 
quiring railroad  companies  to  fence 
their  roads,  render  the  companies 
responsible  when  they  omit  to  make 
the  fences,  Ac.  if  the  damages  ar« 
caused  by  ti^m;  whether  fh)m  care- 
lessness, mismanagement,  or  will- 
fblness,  or  fh>m  inevitable  accident 
But  they  do  not  make  them  answer- 
able for  the  carelessness  or  willfbl 
misconduct  of  those  who,  i>om  such 
causes,  sustain  injuries  Arom  them. 
Marsh  y.  The  NeuhYork  and  Erie 
Railroad  Company  864 

2.  A  railroad  company,  by  omitting 
to  fence  its  road,  is  not  made  re- 
sponsible for  injuries  done  by  their 
locomotive  to  cattle -straying  upon 
thehr  track  through  the  negligence 
and  carelessness  of  their  owner,    ii 

8.  It  is  gross  negligence  for  a  person 
to  suffer  bis  cattle  to  go  at  large  on 
the  highways,  in  the  immediate 
vicinity  of  a  railroad ;  whether  the 
railroad  be  ftmoed  or  not.  Per  S. 
B.  Strong,  J.  ib 

4.  A  lunatic  was  trarelhig  in  the  cars, 
upon  a  railroad,  in  company  with 
his  father,  who  had  paid  the  ikre 
of  both,  through,  and  token  tickets. 
The  father  got  out  at  a  stopping 
place,  to  procure  refreshments, 
leaving  his  son  in  the  cars,  without 
giving  notice  to  any  one  of  his  ntu* 
tion;  and  while  absent  the  train 
started.  On  regaining  the  cars  the 
father  did  not  find  his  son  where 
he  had  left  him,  the  latter  having 
changed  his  seat.  The  coi^ductor, 
in  the  absence  of  the  father,  applied 
to  the  lunatic  for  his  ticket,  not 
knowing  him  to  be  insane,  or  that 
his  ikre  had  been  paid.  The  lu- 
natic reAising  to  delivw  his  ticket, 
the  conductor  oaused  the  tndn  to 
be  stopped,  and  the  lunatic  to  be 
put  off  the  cars;  in  consequence 
of  which  the  lunatic  was  run  over 
by  another  train  of  cars,  and  killed. 
The  evidence  not  showing  any  neg- 
ligence, or  want  of  care,  on  the 
part  of  the  conductor,  but  showing 
great  negligence  and  imprudence  in 
the  conduct  of  the  lunatic  and  his 
ikther;  Eeldf  that  an  action  could 
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Bot  be  oHimtained  by  the  person- 
al representative  of  the  lunatic, 
against  the  railroad  company,  to 
recover  damages,  under  the  act  of 
December  18, 1847.  WilUUs  y.  T%e 
Buffalo  and  RockeUer  Railroad  Contn 
panyt  686 

See  Statutes. 


KECEIPT. 

Xn  November,  1846,  an  arrangement 
was  made  between  the  plaintiffs  and 
one  O'F.,  by  which  the  latter  was  to 
procure  the  storage  receipt  of  F.  &> 
R.  for  4000  bushels  of  flaxseed,  and 
a  policy  of  insarance  on  the  same, 
and  the  plaintifik  were  to  make  ad- 
vances to  him  OA  such  receipt,  as 
collateral  security,  and  O'F.  was  to 
consign  to  the  plaintifib,  to  be  sold 
on  commission,  all  the  oil  he  should 
manufacture,  except,  &c.  This  ar- 
rangement was  communicated  by 
O'F.  to  F.  &.  B.  on  the  2d  of  Decem- 
ber, 1846  J  whereupon  they  made 
and  delivered  to  him  a  receipt  as 
follows:  ''Received  in  store  from 
T.  O'F.  4000  bushels  flaxseed  for 
Messrs.  B.  &.  G.  [the  plaintiffs]  of, 
&c.  F.  6o  B."  This  receipt  waa 
deliyered  to  B.  db  Q.  with  a  policy 
of  insurance,  and  was  held  by  them 
as  collateral  security  for  advances 
to  be  made  to  O'F.  The  plaintiff^ 
made  advances  to  O'F.  to  the  amount 
of  $4987,69,  and  O'F.  paid  them,  by 
sales  of  oil,  to  an  amount  exceeding 
the  advances.  The  payments  made 
by  O'F.  were  applied  by  B.  db  a.  to 
the  extinguishment  of  their  ad- 
vances ;  and  they  accepted  the  note 
of  O'F.  at -four  months  for  the  bal- 
ance due  them,  including  a  previous 
debt  of  $642,76,  and  held  the  same, 
and  received  payments  on  it    Hsld, 

1.  That  the  storage  receipt  bekig 
given  as  collateral  security  for  ad- 
vances to  be  madej  and  not  fm  an 
antecedent  debt,  and  the  payments 
having  been  applied  in  payment  of 
the  advances,  the  flaxseed  could  not 
be  held  by  the  plahitifb  by  virtue 
of  a  lien  in  respect  to  the  debt  pre- 
viously  owing   to   them   by  O'F. 

2.  That  the  pkhitiflb  acquired  no 
lien  on  the  flaxseed  for  antecedent 
debts;  and  that  their  lien  for  ad- 
vances actually  made  was  discharg- 
ed by  the  reimbursement  of  thoM 

Vol.  XIV.  88 


advances  by  O'F.  8.  That  F«  &.  R. 
stood  in  the  character  of  sureties 
for  O'F.  for  the  advances  to  be 
made  by  the  plaintiffs,  to  the  extent 
of  the  value  of  4000  bushels  of  flax- 
seed; and  that  the  payment  of 
those  advances  by  O'F.  released  the 
sureties  from  all  liability.  4.  That 
the  intention  of  the  parties  being  to 
secnre  the  plaintiffs  for  ftiture  ad- 
vances, the  attempt  of  the  latter  to 
make  the  transaction  cover  an  ante- 
cedent debt  of  O'F.  was  a  tVaud  up- 
on F.  Sb.  B.  6.  That  the  receipt 
was  not  an  instrument  within  the 
statute  of  fhiuds,  but  was  in  the 
nature  of  a  bill  of  lading  of  the  flax- 
seed, and  could  be  explained  by 
parol  evidence  of  independent  and 
collateral  facts  showing  to  whom 
the  flaxseed  belonged,  and  the  ob- 
ject of  the  deposit.  Robinson  v. 
JFVost  686 

See  Accord  and  Satisfaction. 


BENT. 

1.  Bent,  not  yet  4iie,  is  not  a  chose  in 
action.  It  is  a  part  of  the  realtj^ 
and  passes  as  such,  with  the  estate. 
Van  Wkkkn  v.  Paukon,  664 

2.  Where  the  owner  of  land  executes 
a  lease  thereof,  for  a  term  of  years, 
and  during  the  existence  of  the 
term,  sells  the  land  to  another,  and 
conveys  the  same  by  deed,  the  rent 
which  has  not  yet  accrued  does  not 
go  to  the  grantee  by  assignment 
fit>m  the  grantor,  but  he  takes  it  as 
an  incident  of  the  estate  in  re- 
version. 0 

8.  The  grantor  Is  not,  therefore*  In 
respect  to  such  rent,  the  "  assignor 
of  a  thing:  in  action  or  contract," 
within  the  meaning  of  section  899 
of  the  code.  Hence,  if  he  is  exam- 
ined as  a  witness  for  the  plaintiff,  in 
an  action  brought  by  the  grantee  In 
the  deed,  against  the  lessee,  for 
rent,  this  will  not  entitle  the  defend- 
ant to  offer  himself  as  a  witness  in 
his  own  behalf.  ib 


REPLEVIN. 

1.  Whether  an  action  of  replevin  fn 
the  dOinei  will  lie  i^alnit  the  wife, 
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where  the  detention  is  in  fiict  the 
joint  act  of  both  hosband  and  wife  1 
QtuBre.    Huntington  ▼.  OUmaref  248 

2.  An  officer  is  not  protected  in  tak- 
ing:, nnder  a  writ  of  replevin,  the 
property  of  a  third  person,  in  no 
way  a  party  to  the  repleyio  snit,  al- 
though the  goods  seized  are  the 
specific  chattels  which  the  writ  of 
replevin  directs  him  to  take.  SUmp- 
9on  V.  JReffnolds,  606 


RESPONDEAT  SUPERIOR. 

1.  The  doctrine  of  respondeiU  superior 
applies  to  those  cases  where  the 
principal  or  superior  has  become 
liable,  and  been  made  to  pay,  on 
account  of  some  carelessness,  negli- 
gence, or  improper  conduct  of  the 
agent  or  servant  j  but  is  not  appli- 
cable where  the  agent  or  servant 
has  proceeded  in  all  respects  in  ac- 
cordance with  the  instructions  re- 
ceived from  the  principal,  or  supe- 
rior. T^  City  of  Buffalo  v.  HoUo- 
foaf,  101 

i.  Where  the  defendant  entered  into 
a  contract  with  the  plaintiff,  a  mu- 
nicipal corporation,  to  construct  a 
sewer  In  one  of  the  public  streets, 
and  in  the  prosecution  of  such  work, 
he  excavated  the  earth  in  the  mid- 
dle of  the  street,  leaving  a  deep  pit 
or  hole,  into  which  a  person  passing 
along  iho  street  fell,  and  received 
ii^uries,  for  the  want  of  lights, 
guards,  or  barriers  about  such  pit 
or  hole,  and  he  sued  the  plaintiff, 
and  recovered  a  judgment  for  the 
damages  sustained  by  him;  Heldt 
that  the  defendant  was  not  liable  to 
respond  to  the  plaintiff  for  the 
amount  of  such  Judgment;  it  ap- 
pearing that  in  the  performance  of 
the  defondant's  contract  it  became 
necessaiy  for  him  to  dig  the  pit  in 
that  place,  and  that  he  was  guilty 
<if  no  carekssnees,  negligence,  or 
improper  eoodttct  in  the  method  of 
diggfaig  it;  and  that  he  had  made 
no  agpeement  to  erect  bairien,  or 
to  indemniiy  the  plaintiff  id 

8.  In  Buoh  a  case,  the  corporalion 
alone  possessing  the  right  to  con- 
struct the  sewer,  and  to  dig  the  pit, 
is  alone  bound  to  protect  the  public 
from  ii^Tuy;   and  to  compensate 


persons  injured  ia  e^oaequeaot  of 
its  negligence.  i& 


s 

SALE. 
See  Execution,  1.  2. 

SHERIF?*S  RETURN. 
See  Evidence,  L 

SHERIFF'S  SALE. 
See  Execution,  1, 2. 

SHIPS  AND  VESSELS. 

One  in  possession  of  a  vessel,  under  a 
contract  of  purchase,  part  of  the 
terms  of  which  are,  that  he  is  to  go 
into  immediate  possession,  and  con- 
tinue in  possession,  is  to  be  consid- 
ered the  owMr,  who  is  to  pay  for 
supplies  fomished  to  the  vessel, 
rather  than  the  person  who  has 
barely  the  legal  title,  without  any 
right  to  the  present  possession. 
Y.Duun,  688 

STATUTES. 

The  act  of  the  legislatore,  of  April 
12th,  1861,  authorising  the  several 
railroad  corporations  of  this  state 
to  subscribe  to  the  capital  slock  of 
the  Great  Western  Raikoad,  Canada 
West,  was  constitutional  and  valid. 
Wkiie  V.  7\e  Syraeute  «nd  VUea 
Railroad  Company,  660 

See  ICasribd  Wom bh. 

PUBLIC  Oppiobbs,  4, 6j  6, 7. 

STREAMS. 

1.  A  stream,  nearly  200  mflee  above 
tide  water;  in  which  the  tide  doea 
not  ebb  and  flow ;  which  has  never 
been  declared  a  public  highway,  by 
which  i|  not  oapa^l*  of 
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being  used  at  any  time  for  the  pae- 
oage  of  vessels  or  boatti  or  of  float- 
ing rafts  or  logs,  except  when  swell- 
ed by  rains,  or  the  melting  of  snow, 
is  not  in  any  legal  sense  a  navigable 
stream,  bat  is  private  property,  not 
eubject  to  the  servitude  of  the  pnb- 
lie  interest  by  a  passage  upon  it, 
unless  the  use  of  it  has  been  dedi- 
cated to  the  public,  by  the  owners. 
Curtis  V.  KeedcTf  611 

2.  And  where  the  owner  of  land  on 
both  sides  of  such  a  stream  has 
erected  a  dam  actoss  the  same,  to 
supply  his  mills,  which  would  be 
ii\iured  by  the  floating  of  logs  down 
the  stream,  over  such  dam,  he  is 
entitled  to  an  injunction.  ih 

See  Dedication. 

PRSeCBIPTION. 


STREETS. 
See  AssEssMSNTS. 

SUNDAY. 
See  Municipal  Cokporations^ 


SUPERINTENDENT  OF    COMMON 
SCHOOLS. 

See  Bond,  1. 

SUPERVISOR. 
See  Bono,  1. 

SURROGATE. 

L  It  is  discretionary  with  the  surro- 
gate to  refuse  an  order  for  the  sale 
of  real  estate  for  the  payment  of 
debts  of  the  testator,  when  the  ex- 
ecutor has  personal  property  on 
band  undSsposed  of ;  and  this  court 
wiU  not,  on  appeal,  interfere  with 
that  discretion.    Moore  v.  Moore^  27 

2.  A  petition  presented  by  a  creditor, 
to  a  surrogate,  praying  for  an  order 
requiring  executors  to  render  an  ac* 
oottBt,  is  lOiMe&t  if  it  ttatei  that 


the  petitioner  is  a  creditor  of  the 
deceased,  and  as  such  has  claims 
against  the  estate  of  the  testator ; 
although  it  does  not  in  terms  specify 
that  the  claims  are  against  the  per- 
sonal estate.     Wever  v.  Marvin,  376 

8.  A  surrogate  cannot  make,  or  en- 
force, an  order  that  a  person  account 
as  executor,  to  whom  letters  testa- 
mentary have  not  been  issued  pur- 
suant to  the  provisions  of  the  statute, 
and  who  has  not  appeared  and  qual- 
ified, ib 

4.  Where  a  person  acts  as  executor  de 
son  tort,  the  doctrine  of  estoppel  in 
pais  cannot  be  applied,  so  as  to  pre- 
vent his  denying  that  he  is  execu- 
tor, or  to  give  the  surrogate  juris- 
diction to  call  him  to  account  as 
such.  ib 

5.  Decrees  were  made  by  a  surrogate, 
for  the  payment  of  legacies  by  an 
executor,  which  decrees  were  re- 
moved by  him,  by  appeal,  to  the 
court  of  appeals,  where  they  were 
affirmed,  and  remitted  to  the  surro- 
gate, to  be  executed.  Subsequently 
the  executor  was  removed  fh>m  his 
trust,  by  a  decree  of  the  surrogate, 
Arom  which  he  appealed.  While 
his  appeal  was  still  pending,  £.  and 
M.  were,  by  a  decree  of  the  surro- 
gate, appointed  administrators  of 
the  estate,  with  the  will  annexed ; 
and  they  applied  to  the  surrogate 
for  an  order  or  decree  that  the  lega- 
cies be  paid  out  of  the  eflects  of  the 
estate,  according  to  the  force  of  the 
original  decrees.  £feld^  that  the 
decrees  for  the  payment  of  the  leg- 
acies, and  their  affirmance  in  the 
court  of  appeals,  fixed  the  rights  of 
the  parties,  and  rendered  the  mat- 
ter res  judicata.  That  the  adminis- 
trators with  the  will  annexed  had 
succeeded  to  all  the  rights  of  th« 
executor,  and  were  subject  to  ail 
his  duties  in  regard  to  the  payment 
of  debts  and  legacies;  and  that  it 
was  the  duty  of  the  surrogate  to  en- 
tertahi  their  application,  and  make 
such  order  or  decree  thereon  as  was 
just.    Bowers  v.  Bmerson^  652 

6.  Hdd  alsoy  that  the  pendency  »f  the 
appeal  taken  by  t&e  executor  was 
no  objection  to  sneh  application.  i$ 

See  Ezicrrois,  Ac. 
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TENANT  BY  THR  CURTEST. 

1.  Where  a  tenant  by  the  cnrtesy  and 
the  heir  are  out  of  possession,  and 
the  land  is  held  adversely  to  both, 
the  tenant  by  the  cnrt^  cannot 
convey  or  release  to  the  heir ;  and 
it  will  make  no  difference  that  the 
heir  is  a  child  of  the  tenant  by  the 
curtesy.  C ad y,  J.  dissenting.  Vroo- 
man  v.  Shepherd,  441 

2.  The  j>artie8  to  such  conveyance  or 
release,  however,  are  not  liaUe 
criMiTUiHier.  ib 

8.  The  seisin  of  the  wife  is  sufficient 
to  xnidLe  the  husband  tenant  by  the 
curtesy,  notwithstaodiiig  tbe  posses- 
sion of  a  vendee,  ib 


TOLL. 
Sk  VhAKJL  Roads* 

TRESPASa 
See  Execution,  2. 

TROVER. 

In  an  action  for  the  conversion  of 
property,  an  answer  which  denies 
each  and  every  allegation  in  the 
complaint,  is  a  denial  not  only  qi 
the  conversion  but  of  the  plaintiff's 
title;  and  under  it  evidence  that 
the  plaintiff  had  no  title  to  the  prop- 
erty is  admissible.  Robinson  v. 
rrosl,  ^a 

TRUSTS  AND  TRUSTEES. 

Set  Debtor  and  Creditor,  4. 
UacRY. 

u 

USURY. 

1  C.J  L  and  others  havine contracted 
vltH  ibe  HoUund  Land  Company, 


&T  the  purchase  of  a  lai^  trael  of 
land  beloiiglfaig  to  the  latter,  and 
being  unable  to  make  their  pay- 
ments upon  the  contract,  th^  in 
1S87  applied,  through  S.,  one  of 
their  number,  to  several  moneyed 
corporations,  for  money.  Being  un- 
able to  obtain  it  elsewhere,  8.  ap- 
plied to  the  Am.  JAf^  Ins.  apd  Trust 
€20.  for  means  or  aid  to  enable  the 
assoclatea  to  f\ilflU  their  contract. 
S.  received  encouragement  that  on 
perl^ting  arraugementa  to^establish 
suitable  correspondents  in  London, 
the  company  would  be  able  to  take 
a  deposit  of  the  lands  agreed  to  be 
pur^ased,  and  advance,  by  their 
certificates  or  bonds,  the  funds  ne- 
cessary to  pay  for  it,  6lc.  Ib  the 
meantime  an  arrangement  waa 
made,  by  which  bonds  or  certifi- 
cates were  issued  by  the  Trust  Co. 
to  S.  and  his  associates,  for  jel2,000 
sterling,  for  the  security  of  which  a 
bond  was  given,  made  by  S.  and  hia 
associates,  payable  in  a  short  time. 
It  was  known  to  both  parties  that 
those  certificates  could  not  be  im- 
mediately converted  into  money  at 
par,  Qut  that  the  amount  of  money 
required  could  be  raised  on  them 
by  hypothecating  them;  and  they 
were  hypothecated  to  B.,  for  that 
purpose.  In  the  course  of  the  same 
year,  and  the  next,  an  arrangement 
was  made  between  the  parties,  for 
a  farther  advance  of  certificates  by 
the  Am.  Life  Ins.  and  Trust  Co.  to 
an  amount  sufficient  to  enable  the 
associates  to  pay  off  their  debt  to  the 
Holland  Land  Co.  and  entitle  them- 
selves to  a  conveyance  of  the  lands, 
which  were  to  be  conveyed  to  D., 
R.  and  S.  in  trust  to  pay  the  Trust 
Co.  its  advances,  with  interest  and 
charges,  and  then  to  be  conveyed 
to  the  associates.  The  certificates  • 
were  to  bear  an  interest  of  five  per 
cent,  and  be  payable  in  London  in 
pounds  sterling,  in  twenty  years 
fVom  their  date,  with  interest  paya- 
ble there,  semi-annually.  Id  July, 
1888,  the  Trust  Co.  issued  to  the 
associatea  ftirther  certificates,  to  the 
nominal  amount  of  XS6,700,  which, 
with  those  before  issued,  amounted 
to  the  «um  of  j647,700.  They  were 
estimated  and  paid  to  S.  at  a  pre- 
mium of  six  per  cent  upon  $4,44  to 
the  pound  sterling,  which  was  about 
94,71  for  the  poiyid  aterliog,  and 
were  all,  pursuant  to  a  previous  ar- 
rangement knoini  uv  tbe  offiotfa  of 
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tlie  Tnut  Co.  loM  by  the  assooiates, 
to  B.  at  $4,44  to  the  pound  aierlingy 
and  the  proceed0|  or  sufficient  for 
that  purpose,  were  paid  to  the  Hol- 
land Land  Co.  upon  the  contract 
The  associates  had  prerioualy  th 
greed  upon  an  equitable  severance 
afkd   partition  of  the  lauds,  ^kc. 
among   themselves,   according   to 
their  respective  interests  therein; 
and  their  respective  portions  of  the 
debt  due  to  the  Trust  Co.  were  also 
liquidated  and  settled,  so  that  each 
one  owed  his  portion  of  the  debt  in 
severalty.    Each  of  the  associates 
then,  t<st  the  purpose  of  securing  the 
debt  due  to  the  Trust  Co.,  gave  his 
individual  bond  to  the  Trust  Co.  for 
his  portion  of  such  debt.   The  plain- 
tiff, who  was  one  of  the  associates, 
gave  his  bond,  dated  July  10, 1838, 
conditioned   for   the    payment  of 
$151,933,44  in  ten  years,  with  in- 
terest at  the  rate  of  seveu  per  cent 
per  annum,  payable  semi-annually. 
And  fhrther  to  secure  the  Trust  Co., 
the  associates  directed  the  Holland 
Land  Co.  to  convey  the  land  direct- 
ly and  absolutely  to  D.,  R.  and  8.  in 
trust  to  be  held  and  disposed  of, 
first  for  the  payment  to  the  Trust 
Co.  of  the  amounts  due  on  the  bonds 
of  the  associates.     D.,  R.  and  S. 
then  executed  a  declaration  of  the 
trusts  upon  which  they  held  the 
land,  specifying  the  amount  of  each 
associate's  part  of  the  debt,  as  men- 
tioned in  his  bond,  and  his  individ- 
ual share  of  the  property,  and  con- 
taining   covenants    to   convey  his 
share  of  the  property  to  the  owner, 
when  his  part  of  the  debt  should  be 
paid.    On  a  bill  filed  by  the  plain- 
tiff, in  equity,  against  the  Am.  Life 
Ins.  and  Trust  Co.  and  others^  for 
the  purpose  of  getting  aside  the  bond 
given  by  him  to  the  Trust  Company ; 
and  of  having  the  conveyance  made 
by  the  Holland  Land  Co.  to  D.,  R. 
and  8.  declared  void ;  on  the  ground 
that  the  consideratiou  of  such  bond 
and  conveyance  was  usurious,  and 
the  transactions  on  which  they  were 
fbunded  unauthorized  and  illegal: 
Ekldf  1.  That  the  contract  between 
the  associates  and  the  Am.  Life  Ins. 
and  Trust  Co.  was,  on  the  part  of 
the  Trust  Co.,  usurious  and  void  as 
against  the  plaintiff.    2.  That  the 
bond  given  by  the  plaintiff  to  the 
Trust  Co.  was  void  as  against  the 
plaintiff;  and  it  was  ordered  to  be 
gtreQ  up  and  cancelled.    8.  That  I 


the  trust  claimed  and  attempted  to 
be  raised  in  favor  of  the  Trust  Co. 
upou  the  deed  Arom  the  Holland 
Land  Co.  to  D.,  R.  and  S.  was  void. 
And  the  trustees  were  directed  to 
convey  to  the  plaintiff  his  share  of 
the  property,  and  to  account  to  him 
for  the  money  or  property  received 
by  them  under  the  trust.  4.  That 
the  plaintiff  was  a  horrovDer^  within 
the  4th  section  of  the  act  of  May, 
1837,  and  therefore  was  under  no 
obligation  to  pay,  or  offer  to  pay, 
any  part  of  the  sum  or  thing  loaned, 
as  a  condition  of  obtaining  relief. 
Schermerhom  v.  T%b  American  Life 
Ins.  and  TYust  Co.,  131 

2.  Hdd  also,  that  the  fkct  that  the 
plaintiff  had  been  for  a  time  divest- 
ed of  all  his  property,  by  proceed- 
ings in  bankruptcy,  did  not  divest ' 
him  of  the  character  of  a  borrower. 
But  that  on  re-purchasing  the  prop- 
erty at  a  sale  thereof  by  the  as- 
signee in  bankruptcy,  ho  became 
reinstated  in  his  former  character 
and  rights.  ib 

8.  The  defendant,  having  a  drover's 
bill  against  a  butcher,  for  cattle 
sold,  amounting  to  $187 150,  payable 
strictly  in  21,  but  according  to  or- 
dinary usage,  in  80  days,  applied  to 
the  plaintiffs,  to  collect  it  for  him, 
and  in  the  meanwhile  to  make  him 
an  advance.  The  plaintifis  charged 
him  one  per  cent,  or  $1,87,  as  for 
commissions  on  collecting,  $1,09  as 
for  30  days  interest,  and  gave  him 
in  cash  $184,64 ;  taking  his  promise 
to  pay  the  $187,50,  if  not  collected 
from  the  butcher  within  80  days. 
Held,  that  the  true  character  of  the 
transaction  was  that  of  a  sale  and 
transfer  of  the  demand,  accompa- 
nied by  a  collateral  obligation,  in 
the  nature  of  a  guaranty,  by  the 
vendor ;  and  that  the  contract  was 
not  usurious,    ffurd  v.  Huni,    578 


VENDOR  AND  PURCHASER. 

1.  The  ru]»  in  regard  to  tha  duty  of 
disclosure  on  the  part  of  penions 
dealing  with  each  other,  is  substan- 
tially the  same  both  in  law  and 
equity.  It  confines  the  obligation 
to  dlaolose  material  ikcts,  to  a  party 
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\7ho  is  under  some  special  obli^a- 
tioiv  by  confidence  reposed,  or  oth- 
erwise, to  communicate  them  truly 
and  fairly.    BeTuA  y.  Skeldont      66 

2.  In  the  caee  of  the  sale  of  property, 
the  law  presumes  that  the  purchaser 
reposes  confidence  in  the  vendor,  as 
to  all  such  defects  as  are  not  within 
the  reach  of  ordinary  observation ; 
and  therefore  it  imposes  the  duty 
upon  the  vendor  to  disclose  ftilly 
and  fairly  his  knowledge  of  all  such 
defects.  But  in  ordinary  cases  the 
vendor  reposes  no  such  confidence 
In  the  purchaser.  Hence  it  has  been 
held  that  a  purchaser  may  use  any 
information  he  may  have,  in  regard 
to  property,  for  his  own  advantage, 
without  disclosing  it;  provided  he 

-  does  nothing  to  mislead  or  deceive. 
J^  Johnson,  X  ib 

8.  Wbile  a  party  in  whom  no  trust  or 
confidence  is  reposed,  and  between 
whom  and  the  other  party  no  legal 
relalion  in  regard  to  the  subject  of 
the  purchase  exists,  need  not  dis- 
close material  fkcts  within  his 
knowledge,  which  he  knows  such 
other  party  to  be  ignorant  of,  he 
must  do  nothing  whatever  to  de- 
ceive or  mislead ;  or  he  will  not  be 
protected.  ib 

4.  The  plaintiff  having  lost  a  f  ock  of 
sheep,  made  search  and  inquiry  fbr 
them,  without  effect.  Subsequently 
the  sheep  were  taken  up  in  the  high- 
way by  one  D.,  who  informed  one 
of  the  defendants  thereof.  The 
other  defendant  then  went  to  the 
plaintiff,  and  concealing  from  him 
his  knowledge  of  the  sheep  having 
been  found,  in<|nired  whether  he 
had  found,  them.  Being  informed 
^  that  he  had  not,  the  defendant  aaid 
'  "  he  supposed  ke never Vfouidjindthem" 
and  offered  the  plaintiff  $10  fer  the 
sheep,  which  the  plaintiff  accepted, 
asd  gave  him  a  bill  of  sale  thereof. 
The  defendants  then  went  to  B.  and 
claioted  the  sheep  and  their  fleeces, 
and  the  same  were  delivered  to 
them.  In  an  action  by  the  plaintiff 
to  recover  the  valne  of  the  sheep 
and  wool,  on  the  grouiKl  that  the 
sale  liad  been  procured  by  fVaud; 
Bdd,  that  the  action  could  not  be 
maintained  on  the  ground  of  the  de- 
fendants' neglect  to  disclose  the 
flicts  within  their  knowledge;  but 
that  the  defendants  were  made  liar 


ble  by  the  expression  of  a  belief 
that  the  plaintiff  would  never  find 
bis  sheep,  by  means  of  which  he 
was  deceived  and  misled.  ib 

6.  Under  an  agreement  to  sell  a  fanUf 
and  to  execute  and  deliver  to  the 
purchasers  a  warrantf  deed  of  the 
land,  on  condition  that  they  pay  the 
purchase  money,  at  the  times  and 
in  the  manner  specified,  the  vendor 
is  bound  to  give  the  purchasers  a 
perfect  title,  including  the  inchoate 
right  of  d4noer  of  his  wife.  Pomennf 
V.  Dririft  418 

6.  A  tender  of  a  deed  ezecr'ed  by  the 
vendor  alone,  when  he  has  a  wife 
living,  is  sot  sufBcient.  ih 

7.  When  a  man  buys  a  piece  of  land, 
and  contracts  for  a  conveyance,  in 
general  terms,  the  presumption  is 
that  he  expects  the  title ;  and  the 
grantor  should  be  requited  to  give 
him  a  perfect  title.  ib 

8.  If  there  has  been  fVill  performance 
by  a  vendee,  a  conveyance  may  be 
presumed,  after  twenty  years,  the 
vendee  continuing  in  possession. 
Per  Hand,  J.  Vrooman  v.  jS^p- 
herd,  441 

9.  It  seems,  in  the  absence  of  all 
proof  on  the  subject,  if  the  ven- 
dee continues  fai  the  undistnrbed 
possession,  performance  by  him 
may  be  presumed  after  the  lapse 
of  twenty  years  fVom  the  time 
he  should  have  performed.  Per 
Hand,  J.  ib 

10.  But  a  conreyance  will  aot  be 
presumed  until  the  lapee  of  twen- 
ty years  after  perfonnaiice ;  and 
whether  there  can  be  a  presump- 
tion of  such  conveyance  until  the 
lapse  of  twenty  years  after  perform- 
ance is  presumed|  qiuiere?  Per 
Hand,  J.  ib 

11.  Where  a  person,  contracUng  to 
purchase  land,  cuts  timber,  contrary 
to  the  terms  of  the  contract,  he  will 
not  thereby  lose  his  equitable  own- 
ership of  the  timber  severed,  where 
he  subsequently  entitles  himself  to 
a  conveyance  under  the  contract; 
unless  the  timber  has  been  sold  by 
the  vendor,  after  its  severance,  to  a 
bona  fide  purchaser.  If  it  has  been 
so  conveyed,  he  la  entitled  to  an 
account  of  it,  from  the  vendor,  and 
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to  be  allowed,  or  paid,  its  value. 
Bwrgttt  v.  BisxU,  688 

12*  Bat  the  equitable  right  of  snch 
purchaser,  or  of  any  person  claiming; 
under  him,  cannot  be  enforced, 
against  the  legal  right  of  the  ven- 
dor to  take  and  dispose  of  the 
tiDdber.  ib 

15.  Having  wrongfVilly  cut  the  timber, 
neither  the  purchaser,  nor  any  one 
claiming  under  him,  has  any  title 
to  equitable  relief  in  regard  to  it, 
without  fully  performing  his  con- 
tract^^ji.  ib 

14.  And  if,  previous  to  such  perform- 
ance, the  vendor,  in  the  exercise  of 
his  legal  right,  expends  labor  and 
money  in  getting  out  the  timber 
and  sending  it  to  market,  he  has  a 
lien  upon  the  timber  to  the  extent 
of  such  expenditure,  and  he  cannot 
be  compelled  in  equity,  upon  the 
vendee's  performing  his  contract,  to 
surrender  the  timber,  without  re- 
payment of  his  advances,  and  com- 
pensation for  his  labor.  ib 

16.  Where  a  person  claiming  under 
the  purchaser,  takes  such  timber 
fh>m  the  possession  of  the  vendor, 
and  is  sued  by  the  latter  in  a  legal 
action,  for  its  value,  he  may  set  up, 
ii}  his  defense,  his  equitable  right, 
unaer  the  purchaser.  And  if  the 
purchaser  has  performed  his  con- 
tract, or  tendered  a  performance,  so 
as  to  be  entitled  to  a  conveyance, 
the  defense  of  the  defendant, 
agafadst  a  recovery  beyond  the 
amount  of  the  plaintiff's  lien,  will 
be  complete.  ijb 

Bee  Adverse  Possession. 

AaBEEMENT,  2,  8,  4,  9, 10. 
Fraud,  8, 4, 6. 


w 

WATBB. 

I.  Where  several  owners  of  adjacent 
land  contribute  Jointly  to  the  erec- 
tion of  a  dam  across  a  stream,  and 
change  the  course  of  the  stream,  in 
part  at  least,  by  conducting  it  in  a 
raceway  across  their  lots,  the  law 
will  secure  to  each  the  right  to  a 


just  and  reasonable  participation  in 
the  use  of  the  water.  Twasend  v. 
McDtmald,  460 

2.  That  right,  in  the  owner  of  each 
lot,  is  to  raise  the  water  by  a  bulk- 
head, or  by  machinery  or  otherwise, 
as  high  as  the  line  of  property  on 
the  stream ;  not  as  high  as  the  line 
of  property  on  the  bank.  Bach 
owner  may  use  the  water  as  it 
passes  over  his  lot,  bmt  not  in  a  way, 
or  to  the  extent,  that  will  throw  it 
back  upon  his  neighbor  above,      ib 

8.  The  rights  of  the  parties  are  also 
liable  to  be  changed,  in  the  same 
way  and  under  the  same  circum- 
stances, as  in  regard  to  a  natural 
stream.  A  continued  use  of  the 
water,  by  flowing  it  back  upon  the 
lot  above,  or  detracting  from  the 
value  of  its  use  below,  for  more 
than  twenty  years,  will  ripen  into  a 
legal  rightj  and  a  grant  will  be  pre- 
sumed, ib 

4.  This  rule  of  law  is  equally  applica- 
ble, whethftr  the  rights  were  ori- 
ginally defined  by  agreement  of  the 
parties,  or  limited  by  operation  of 
law.  In  either  case,  as  the  rights 
may  be  changed  by  grant,  they  will 
be  held  to  be  changed  whenever  a 
grant  will  be  presumed.  ib 


WILL. 

l.^hen  the  requisites  prescribed  by 
the  statute,  in  respect  to  the  execu- 
tion of  wills,  have  been  complied 
with,  the  presumption  of  law  is  t^at 
an  instrument  tnus  executed  is  a 
valid  will.  But  this  presumption 
may  be  overcome  by  evidence  show- 
ing that  the  will  has  been  altered, 
or  that  new  sheets  have  been  sub- 
stituted.    Van  Bwrtfk  v.  CoeJdmm^ 

118 

2.  Such  evidence  may  be  intrinsic  or 
extrinsic  The  paper  ttself  ms^ 
Aimish  such  evidence;  or  it  maybe 
found  by  other  evidence,  positive  or 
drcnmstontiaL  tb 

8.  When  it  k  loade  to  appeas  that  a 
will  has  been  altered  or  changed, 
the  presumption  that  it  is  the  same 
paper  which  was  ezeciUed  by  the 
testator  disappears.  t^ 
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4  Accordingly,  where  a  will  bore 
upon  its  face  etroDg  evidence  that  it 
had  been  altered  after  its  escca- 
tion — the  alterations  being  of  the 
most  material  parts  of  the  instm- 
ment — and  the  substitoted  parts 
were  on  paper  of  diffiarent  color  and 
size  fbom  the  sheet  executed,  and 
written  with  diflferent  ink;  and  the 
numbering  of  the  sheets  had  been 
changed,  though  the  former  nnm- 
htiVH  could  still  be  discoTered }  and 
there  were  erasures  and  alterations 
on  the  last  sheet  which  were  not 
noted;  Bddt  that  the  party  pro^ 
ducing  the  instnunent  was  bound 
to  escplain  the  suspicious  circum- 
stances ;  and  that  it  was  proper  to 
charge  the  Jury  that  it  was  a  ques- 
tion of  fact  to  be  decided  by  them, 
upon  the  evidence,  whether  the  pa- 
per produced  was  the  same  instru- 
ment as  that  executed  by  the  tes- 
tator, lb 


WITKESS. 
1.  A  person  who  took  minutes  of  the 


testimony  upon  a  fonner  trial,  and 
testifies  to  their  accuracy,  may  state 
what  a  witness  swore  to  on  that 
trial,  although  he  cannot  testily 
from  his  recollection  and  without 
reference  to  his  minutes.  Van  Bu- 
ren  v.  CocJebwm,  118 

2.  Where  an  action,  not  founded  09 
contract,  is  brought  against  two  de- 
fendants, and  process  is  served  on 
only  one,  the  defendant  not  serred 
is  no  longer  a  party,  and  is  there- 
fore a  competent  witness  for  eiOier 
party.  And  if  he  is  examined  on 
the  part  of  the  plaintiff  he  may  be 
ctosa-examined  Ailly  by  the  defend- 
ant   Robinson  v.  F^osi,  d36 

3.  The  examination  of  a  defendant 
not  served  with  process,  as  a  wit- 
ness, will  not  authorize  the  exam- 
ination of  a  plaintiff  as  a  witness  on 
behalf  of  himself  and  his  co-plain* 
tiffs,  under  sectiim  395  of  the  code 
of  1851.  ib 

See  PartnersbiPi  1. 
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